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Dodsley v. Ladv Hamilton. 

* 

f^EST Svr]t. had in the la(l term obtained a rule nifi 
for fetting atido an attachment which h.nd iiTued 
again Cl the Ihoriff for not bringing in the body, and had 
made it abfolute on payment of coils. Vaughan Serjt. 
in this term moved to dilcliarge that rule, upon the ground 
that the Defendant had never juililied bail, nor taken 
anv other llep, nor had paid the colls of the attach¬ 
ment. 

Per Cumin. We have determined that where any 
thing is to be done upon terms, the terms are in the 
nature of a condition precedent, and that the Plaintiff 
may fign judgment without application to the Court. 
Vol. V. B Sine* 


June it. 

If the Court di- 
redls any proceed¬ 
ings to be let afide 
on terms, the term* 
are a condition 
precedent, and til! 
performance of 
the terms the pro¬ 
ceedings fiend, 
and the Plaintiff 
may purfuc them 
without applica¬ 
tion to the Court. 
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Lady Hamilton', 


Since therefore the coils have not been paid to the Plain' 
tiff, the attachment {lands, and he may purfue it \ and 
they 

Rcfufed the rule. 


Junt i*. Rolfe, Demandant ; Lacon, Tenant ; Anguish, 

Vouchee. 

Deed to lead the ufes of a recovery in 1731, con¬ 
veyed the meffuage called Lvwnde Hall , with the 
ty-five years. lands thereto belonging in the pariihes of Lownde and 
Summer Leighton. In *738 a recovery was fulFered of 
this eftate in Summer Leighton. Lens Serjt. fuggefling 
that it was probably conceived by the perfons who pre¬ 
pared that recovery, that Lownde and Summer heighten 
were the fame parifh, which w'as not the fa£t, obtained 
permiflion to amend by inferting in the recovery the 
parifh of «« Lctvnde” notwithftanding the antiquity of 
the tranfa£lion. 


Reeoveryamcnd- A 
•d by inferting a 
parifh after feven- 


Jtue if). 

The ftatute 
43 *"• a* 

requires a preben¬ 
dary to refide on 
ltia prebend, al¬ 
though the ftatutes 
of his cathedral 


Hardy v. Cathcart, Clerk. 

^TIIS was an action upon the flatute 43 Geo. 3. c. 84- 
f. 1 2. to recover certain penalties from the Defend¬ 
ant, who was a bcneficed clergyman, for non-re fidence. 
The lecond count of the declaration dated, that the De¬ 
fendant, after the palling of that ftatute, to wit, on the 

do not require it. 

In an action for a continued non-relidcnce, it is not necefiary to aver the non- 
refidence to have been in any one year. 

In an action for a continued non-refidence, it is neceflary to prove the non-rcfulenc« 
to have commenced on the prccife day, and continued to the precile day, which is 
alleged in the declaration. Semite. 

In an adtion on a penal flatute, if the Plaintiff at the trial takes his verdidt upon a 
count more profitable to him, and the Defendant has a vcrdidl on the reft, the Plaintiff 
cannot, when he afterwards finds kimfclf unable to hold hi; verdi<£l on that count, trans¬ 
fer it to a Ids profitable count, to which the evidence would apply. 

A piebcnd is neither a dignity nor a benefice. 
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19th of Auguji 1811, and for a long time, to wit, for 
two years then laft pad had been, and ftill was a fpiri- 
tual perfon, and re£kor of the re&ory of the parifh 
church of Methly , in the county of Fork, and for and 
during all that time poffeffed of that benefice; that 
being fuch fpiritual perfon, and fo poffeffed, he did, after 
the making of the faid a£fc, without fuch fufficient caufe 
as in or under any act or acts of parliament recited or 
mentioned in the fame a& is fpeclfied, or fuch other 
fulBcient caufe as would exempt the Defendant from any 
of the pains, penalties, and forfeitures under the faid re¬ 
cited acts for any non-refidence, and without haring 
any fuch licence or exemption, as is in the faid a£i of 
43 Get. 3. mentioned for that purpofe, wilfully abfent 
himfelf from his faid benefice for a period exceeding 
eight months together; to wit, on the 10th day of Octo¬ 
ber 1810, and for the fpace of nine months then next 
following ; and did during all that time make his refi- 
dence and abiding at fome other place or places than, 
and except at, fome other dignity, prebend, benefice, 
donative, perpetual curacy, or parochial chapelry, of 
which the Defendant was poffefled, contrary to the form 
of the ftatutc. And that the re£lory, during the time 
the Defendant fo abfented himfelf, was of a large annual 
value, to wit, of 1200/., after deducting therefrom all 
outgoings, (except any ftipend paid to any curate); and 
by reafon of the premifes, and by force of the ftatute, an 
a£tion had accrued to the Plaintiff, to demand and have 
from the Defendant a large film, to wit, 800/., being 
two-thirds of the annual value as laft aforelaid. The 
third count charged the Defendant with abfenting him¬ 
felf from Methly for a period exceeding fix months to¬ 
gether, and not exceeding eight months. Another of 
the counts charged him with abfenting himfelf from 
Methly for the like periods, to be accounted at feverai 
-times in the year. The eighth count dated that the De- 
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fcudant, after the pafiing of the at>, viz. on 19th Auguft 
1811, and for a year then lad part, had been, aiul (till 
was a fpiritual periun, and vicar of the vicarage of the 
parilh church of ILtppax in the fame county, and for and 
during all the time afore fa id polVelTed of that benefice. 
And that being fuch, and fo potleiled, he did, after the 
making of the act, without fufiicient caufe, as in or 
under any a£t or acts of parliament recited or mentioned 
in the adl 43 Geo. 3. is l'pccified, or fuch other fufiicient 
caufe as would exempt the Defendant from any of the 
pains, penalties, and forfeitures undw the f.iid recited 
acts for any non-rcfidcnce, and without having any fuch 
licence or exemption as is in the ntt 43 Geo. 3. mentioned 
for that purpofe, wilfully abfent himfelf from his la(l- 
mentioned benefice for a period exceeding three lnomhs, 
and not exceeding fix months, to wit, on the 8th of May 
id11, for the fp.icc of three months and ten days then 
next following, and did during all that time make his 
r cfidcncc and abiding at franc other place or places, than, 
and except at, feme oilier dignity, prebend, benefice, 
donative, perpetual curacy, or parochial chapclry, of 
which the Defendant was pofiefied, contrary to the fta- 
tute; and the Plaintiff averred that the laid vicarage, 
during the time the Defendant fo abfented himfelf, was 
of the annual value of 600.'., after deducting therefrom 
all out-goings, (except any (Upend paid to any curate,) 
and by reafon of the premifes, .mu of the (latute, an 
aflion had accrued to the Plaintiff to demand from the 
Defendant a larger fum, to wit. 200/., being one-third 
of fuch annual value. The tenth count Rated that the 
Defendant, on the 19th of Augujl 1811, and for two 
years then laft pad, had been, and (till was a fpiritual 
perfon, and prebendary of the prebend of Langtoft , 
founded in the cathedral and metropolitan church of St. 
Peter in Tork y and for and during all the time aforefaid 
poffeiTcd of, the laid pretend, and that being fuch, &c. 

difaifirm- 
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(difaffirming his exemption,} the Plaintiff averred as an of¬ 
fence that he did wilfully abfent himfelf from his faid pre¬ 
bend for the whole of the year of our Lord x 8 *o, and aver¬ 
ring the prebend to be of the annual value of Cco/., after 
deducting, &c., entitled himlelf to 450/., as being three- 
fourths of fuch annual value. The Defendant pleaded that 
he was not indebted. Upon tlvc trial of this caufe, at the 
York fummer aflizes 1812, before Wood B., the Plaintiff 
relied on the 2d, 8th, and icth counts. It was proved 
that the writ in this aclion was fued out on the 19th of 
Augujl 1811; that the Defendant was rector of Mcthly , 
but no evidence was given of the time of his induction » 
and that he had omitted to refute there during the year* 
1810 and 1811; and that he had no licence for non- 
refidencc durirg thofe years, but that on May nth, 
1811, after lie was inducted to the vicarage of Kippax y 
the Archbifhop of York offered him a licence for non- 
refidence for a period, while he Ihould repair the vicar¬ 
age houfc there, which was then in decay, but he did not 
accept the offer. The evidence rcl'pecling Kippax was, 
that the Defendant was inducted there on the 17th of 
May 1811, and that he did duty there for a fortnight; 
but there was no other evidence, tliat during fuch fort¬ 
night lie relided within that parish; neither was there 
any evidence that he ’had during that time abfented him¬ 
felf. The vicarage houfc was at that time occupied by 
another family. lie had not refided there between the 
end of that fortnight and the commencement of the 
action. The repairs were begun about the 17th of 
June, and fourteen or fifteen men were kept regularly at 
work on them, and about eight hundred pounds had been 
laid out thereon. The Defendant with his family had 
begun to inhabit the houfc about a fortnight before the 
trial. The evidence with reipedl to the prebend of 
Langtoft was, that there were founded in the cathedra! of 
York certain prebends, and certain refidentiary canen- 
rics; that the latter had greater emoluments than the 
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former, and derived from different eftates. That the 
prebendary of Langtoft was not a canon refidentiary; 
that the whole duty which by the conftitution of the 
cathedral church was required of a prebendary, was to 
preach three fermona in the courfe of the year in the 
minder at Tori, and to officiate on certain occafions at 
the altar. That the prebend of Langtoft was endowed 
with a prebemlal houfe, which had long been divided 
into feveral diftindf houfes, and had been leafed out by 
the Defendant’s predecelfor to feveral perfons, for three 
lives and the lives and life of the furvivors and furvivor, 
according to the pra&ice of demifing other ecdefiaftical 
eftates, and that the lives named in thufe leafes were 
ftill in exiftence } that it was the univerfal pradlice with 
all the prebendaries in that cathedral, to leafe out their 
prebendal houfes in like manner: that no ftatute, canon, 
or regulation of the cathedral church required rcfidence 
of the prebendaries, but that the canons refidentiary 
were, by the conftitution of their endowment, required 
to refide. The Plaintiff gave in evidence a rule of court 
which had been moved for in Hilary term 1812, under 
the dire£lion of the ftatute 43 Geo. 3. c. 84 f. 13. re¬ 
quiring the Archbifhop of Tori to certify the annual value 
of the Defendant’s feveral pieces of preferment, and the 
Archbilhop’s certificate made thereon, in which he 
certified that the reputed annual value of the redfory of 
Methly was 900/., that of the vicarage of Kippatc 300/,, 
and that of the prebend of Langtoft, founded in the cathe¬ 
dral and metropolitan church of Tori, 47/. For the De¬ 
fendant it was objedled, ift, that with refpect to Kippax, 
the offence laid being a non-rcfidence commencing from 
the 8th of May, whereas the Defendant’s duty of refidcnce 
did not commence till the 17th of May, his abfenting 
himfelf for three months, commencing on the 18th of 
May, was not* the fame offence alleged in the count, and 
that this was a fatal variance between the allegation and 
the proof j and fecondly, that his doing the duty of the 
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church for the firft fortnight, was primd facie evidence 
of his being refident upon that benefice during that pe¬ 
riod, which would extend to the 31ft May, and that in- 
afmuch as the writ was fued out on the 19th of Augufl t 
he could not be found guilty on this count, becaufe there 
were not three months to elapfe between the 31ft of 
May and the commencement of the a&ion: thirdly, 
that the prebend of t*angtoft was not fuch a fort of pre¬ 
bend whereon refidence was required within the iiatute 
43 Geo. 3., which muft be taken to include fuch prebends 
only as had cure of fouls, or other duty which could not 
be performed without refidence j and that even if it were 
fuch a prebend whereon refidence is required, the 34th 
fe£lion of that a& exempted the Defendant from penal¬ 
ties, during the leafes made by his prcdecefior, which 
prevented his obtaining poffeffion of his prebendal houfe. 
No objection was made, or any queftion raifed, on the fe- 
cond count, as to the time from which the commence¬ 
ment of the year intended by this ftatutc was to be com¬ 
puted. Weed B. directed the jury, as to Kippax , that 
the Defendant could not obtain pofieffion of the vicarage 
houfe fo as to refide in the houfe inftantly ; that aS he 
had performed the duty for a fortnight, it was for the 
jury to colleft, whether he had not been refident there 
during that fortnight} and if he had, there were not 
three months during which the Defendant could be guilty 
of non-refidence between his indu£Hon and the com¬ 
mencement of the action: if they thought there was 
evidence of the Defendant’s non-refidence there for more 
than three months between the day of his indu&ion and 
the day of fuing out the Plaintiff’s writ, there was an 
offence proved fufficientiy correfponding with the de- 
feription in the count. And as to the prebend of Lang . 
toft, that inafmuch as the word prebend was exprefsly 
included in the a£t, he could not diftinguHh between one 
fort of prebend and another; but he referved the point 
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whether this fpecics of prebend was within the a£l. The 
jury found a verdict for the Plaintiff for 600/. upon the 
fccoml count, for 100.’. on the eighth count, and for 
35/. 5/. upon the tenth count, and a verdict for the De¬ 
fendant upon all the other counts. 


Letts Serjt. in Michaelmas term 1812, upon the fame 
grounds which had been taken by u c Defendant at the 
trial, except that he omitted diltincliy to point at the 
materiality of the day on which the non-refidence was 
averred to commence, moved for a rule ttiji to fet slide 
the verdict which had been taken on the eighth and tenth 
counts, and to have a new trial; and he alfo moved in 
arrefl of judgment upon the lccond count, upon the 
ground that it averred the Defendant to have abfented 
himfelf from Methiy for a period exceeding eight months, 
to wit, on the 10th of Ocleber, and from thence for nine 
months then next following, without averring it to be in 
any one year, whereas the offence deliguated by the fta- 
tute, was the absenting himfelf for more than eight 
months together in any one year. If the Plaintiff had 
alleged the offence according to the defeription preferibed 
by the act, he would have been nonluited ; for there did 
not on the 1 ctli of Ochber remain eight mouths together 
then to come or unexpired within the year. 


Gibbs J. obferved, that the queffion on this point 
would be, whether the year was to be computed as the 
calendar year, beginning from the ill of January, or whe¬ 
ther it was to be computed from the day of the Defend¬ 
ant’s induction; and enquired whether there was any 
evidence of the day of the Defendant’s induction j and 
hearing there was none, he inclined to think that the 
vcrdifl on that count could not be fupported, for if the 
year was computed from the day of induction, there was 
no evidence by which it could appear from what time 

11 the 
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the year was to be dated, and if it was to be computed 
by the calendar year, then the vcrdi£l could not be fup- 
ported, becaufe it was clear that there were not eight 
months of the calendar year remaining after the xoth 
day of October in that year. 



Hardy 


v. 

Cathcart, 

Clerk. 


Chambre J. threw out, that it might poflibly be the 
intention of the a Q. to compute the year from the day 
of palling the a&. (The a£t received the royal afient oa 
the 7th of July 1803.) 


Heath J. obferved, that the Plaintiff had not fhewn 
it to be eight months in any one year, computing either 
from the one period or from the other, and the count 
mufl lhew that it was eight months within a year com¬ 
puted in one way or the other. The Court granted a 
rule nift on all the points. 


Btjl Serjt. in Eajler term 1813, (hewed caufe. He 
contended, ill, as to Kippax , that the Defendant ought 
to have proved that he refided the firll fortnight within 
his pari Hi, of which his ferving the church was not fulli- 
cicnt evidence. [The Court relieved him as to this 
point, obferving that the jury having found that which 
was a matter purely for their confideration, that the 
Defendant had abfented himfelf from Kippux for a pe¬ 
riod of three months together fubfequent to his indu&ion, 
they were fatisfied with the fufliciency of the evidence 
of that fuel, and would not diilurb the verdict on that 
ground.] That fatl being proved, and the fubffantial 
allegation of the offence being, that he abfented himfelf 
for a period of more than three months together, it is 
immaterial whether the non-refulence commenced from 
the day alleged in the declaration, or from any other day, 
unlefs it were proved to commence from fome day which 
rendered the circumllancc of time material. It is not 
aeceflary to prove a murder to be committed on the day 
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alleged in the indictment. This is not like the cafe of 
ufury, in which it is neceflary to allege from what day 
to what otheT day the forbearance is: the reafon of that 
cafe is, that it is the description of a contract, which 
muft be truly Rated, otherwife it is a different contract. 
But whether it is material or not to prove the offence to 
have commenced at the day alleged, fufRce it to fay, that 
objection is now for the firft time taken, for the rule was 
not obtained upon this ground, (to which Gibbt J. agreed) 
therefore it is too late to make it now. 2. As to Lar.z- 
tcfiy refidencc on a prebend is required, not only by the 
exprefs words, but by the purview of the feveral acts. 
The preamble of the flat. 21 II. 8. c. 13. exprefies it to 
be made not merely for the cure of fouls, but “ for the 
more quiet and virtuous increafe and maintenance of 
divine fervice, the preaching and teaching the word of 
God, with godly and good example giving, the better 
difeharge of curates, the maintenance of hofpitality, the 
relief of poor people, the increafe of devotion, and good 
opinion of the lay fee towards the fpiritual perfons,” and 
it requires, f. 26. “ that every fpiritual perfon promoted 
to any archdeaconry, deanery, or dignity in any monafle- 
ry, or cathedral church, or other church, conventual, or 
collegiate, or being beneficed with any parfonage or vi¬ 
carage, fhall be perfonally refident upon his faid dignity, 
prebend, or benefice.” It is true that if a prebendary 
has other preferment with cure of fouls, he ought to re¬ 
fide upon that benefice where his cure of fouls is, becaufe 
there he has wider fcope for the exercife of all the virtues 
aferibed to him by that a£t; but if he has no cure of 
iouls, he muft refide where his prebend lies, and if he 
has both, and negle&s to refide on either, his cure of 
fouls which he neglects fhall not excufe his non-refidence 
on his pTebend. It is urged that no regulations of the 
cathedral of Tori require refidcnce, but it is not to be 
prefumed that the only intent of this a& was to enforce 
the collegiate regulations of thefc churches. It goes 

much 
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much further than they do, and the prebend, (is, per 
Curiam, neither a dignity nor a benefice,) but it has 
duties for the prebendary to perforin in his cathedral, 
lie ought to attend divine worihip there, not confining 
it to the barely preaching three fermons in a year; he is 
the counfelior of the Bifhop in fpiritualities, and is to re- 
drain him in tcmporakics. Dean and Chapter of Nor¬ 
wich's cafe , 3 Co. 7J. Although the church exprcfsly 
defignates fomc of its members as canons refidentiaries, 
it does not thereby difeharge the others of their legal 
duties. The leafe of the prebendal hotifes affords no 
defence ; for if the Defendant is bound to refidence, the 
law avoids the leafe of his prcdeceffor, and it became the 
duty of the prebendary to purfue his remedies for the re¬ 
covery of the poffollion. The Court cannot add to the 
word prebend in the flat. 43 Geo. 3. a qualification 
which the legiflaturc has not expreffed. 3. As to Meth - 
ly. There is an obvious diftinction between the terms 
in which the llatute 21 H. 8. c. 13. deferibesthe offence 
of continued non-refidcnce, and thefe which are ufed in 
the flat. 43 Geo. 3. Neverthclefs, if the verdict cannot 
be fupported on the 2d count, the Court will permit the 
Plaintiff to transfer ft to one of the counts which ftate 
fuch a fhorter continued abfence as will agree with the 
evidence, and come within the limits of fuch an year as 
the count ought to defcribc. \_Per Curiam. The jury 
have difpofed of all the other counts, by finding a verdict 
on them for the Defendant: therefore the Plaintiff, who 
at the trial elected to take his verdidt on the 2d count, 
as being the molt profitable for him, cannot, if he finds 
himfclf now unable to hold it on that count, abandon 
that, and apply the verdi£t to any other count, he mull 
therefore try whether this count will fupport his verdi£t.]j 
This adt describes two claffes of offences, the one a con¬ 
tinued abfence, the other, the abfenting himfelf for vari¬ 
ous periods to a certain aggregate amount in any ona 
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year. All the precedents of declarations, from the time 
of the datutc 21 H. 8. c. 13. f. 26. purfue this form. 
If the interpretation contended for, that the three months 
mud be in one calendar year, is to prevail, a clergyman 
may abfent himfelf from his cure the lad three months 
except one day of one year, and the firft three mon*h» 
except one day of another year, viz. from the 2d of Oc¬ 
tober to the 30th of March , with impunity. The inten¬ 
tion of the legiilaturc was, that if an incumbent were, at 
any time whatfoever, abfent from his benefice for a period 
of three months together, or for feveral times in any one 
year, amounting to three months, in either of thofe cafes 
the offence fhould be punifhable ; and the terms of the 
a£t clearly exprefs the offence to be the not redding for 
three months together. If this be fo, this alone will be 
an anfwer to the motion in arred of judgment; but the 
declaration goes further, and fpccifies the abfcnce to be 
for a period exceeding 8 months, viz. upon and from 
the 10th of October 1811, for the fpace "_of 9 months 
then next following, which clearly (hews an abfcnce of 
9 months within one and the fame year, computed from 
the 10th of October. [Gibbs J. I have looked at the en¬ 
tries, and can find no entry in Towrjcntl or Ccrnivc/I’s 
tables which countenances your interpretation. I have 
looked at Liil. Ent. 151. and Raft. 599. which are de¬ 
clarations for continued non-refidencc, but they both date 
the precife period of non-refidence. There is this ma¬ 
terial didin&ion between the acts 21 if. 8. and 43 G. 3. 
that in the former there is only one penalty, viz. 10/. for 
abfence by the fpace of one month together, or by the 
fpace of two months to be accounted at feveral times in 
any one year, and that penalty could not be augmented 
or varied at the will or by the contrivance of any one or 
more profecutors. But that is not fo with the latter 
datute. For, fuppofe a re£tor to be abfent fix mouths, 
three at the end of one year, and three at the beginning 

of 
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of another, under the former ftatute a Plaintiff or Plain¬ 
tiffs might recover precifely the fame number of penal¬ 
ties for fo many continued abfcnccs of one month each, 
as if the fix months had been all in the fame year ; but 
under the latter a£t, if the Defendant may be fued for 
non-refidcnce for three months at the end of one year, and 
for another non-refidence of three months at the begin¬ 
ning of the next, the penalties in that cafe would amount 
to two-tlnrds of the annual value of the living ; whereas 
if the non-refidcnce for fix months together is laid as 
one offence, the Plaintiff can recover only half a year’s 
profits of the benefice, as the penalty. The fame diffi¬ 
culty, however, would arife if feveral Plaintiffs were to 
fue; for as foon as a clergyman has been non-refident 
three months, A. may fue ; and as foon as he has com¬ 
pleted another three months abfence, li. may fue ; and 
when he has completed another three months, C. may 
fue, 3iid at the end of the year D. may fue; fo that 
for four times three months abfence, they may, between 
them, recover a whole year’s and a third of a year’s 
value, although for a whole year’s abfence, alleged as 
one offence, the Plaintiff can only recover three-fourths 
of the annual value.} The lame difficulty occurs on 
the conftru£lion of the act, whether it be confidcred 
with relation to periods which are parcel of two feveral 
calendar years, or to the feveral parts of cue year. 
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Lcnsy in fupport of his rule, contended, firft, as to 
Kippnx, that the verdict was not fupported by the evi¬ 
dence, the performance of the fortnight’s duty being 
fufficient evidence of refidcnce during that time, and 
there not being three months for r.on-refidence after¬ 
wards before the fuing out of the writ; [but the Court, 
interrupting him, held that that was purely a queftion 
for the jury, to whom it was fairly left, and who by 
their verdict had difaffirmed the Defendant’s refidence 
during that fortnight.} The evidence doe# not fupport 

the 
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the Ending of a non-refidence on Kippax for three 
months, commencing from the 8th of May. The date is 
material, for he may hare occafion to ufe the record of 
this judgment as his defence againft another a&ion to 
be brought for the fame non-refidence : it cannot there¬ 
fore fuffice for the Plaintiff to prove the Defendant 
guilty of non-rcfidence at fome other time tlv.m the time 
alleged; for if it would, the record could not prove that 
he has before paid the penalty for the fame offence. If 
it be not material to keep it to the very day dated, there 
is no other limit that can be preferibed ; but it would 
be competent to the Plaintiff to fhew under this count 
that the Defendant had been non-refident any three 
months whatever in. any year whatever. If a count 
were to aver that the Defendant was abfent for a period 
of more than three months together, and not exceeding 
fix months, without fhewing in what year or at what 
time it took puce, fuch count would be cleariy bad. 
[Heath J. In rcfpe£l of the ftatute of limitations, it 
might be neceffary that the count fliould make known 
to the Defendant whether he could plead the ftatute of 
limitations or not, which could not be known unlefs the 
time of the offence were ftated on the record.] This is 
very fimilar to the cafe of ufury, in all refpe&$, except 
that this is not the cafe of a contract; and the averment 
of an ufurious tranfadlion, omitting the dates df the day, 
month, and year, would clearly be h.’d. The declaration 
in Rajlell , 599., avers that the Defendant wilfully ab- 
fented himfelf from the feaft of the Nativity of Si. John 
the Baptift, in the fixth year of the king’s reign, until the 
feaft of All Saints then next following, for the fpace of 
four months concurrentium. The pica is, that the De¬ 
fendant was, and continually from the feaft of the Na¬ 
tivity of Sr. John the Bapti/l t in the year aforefaid, until 
the feaft of All Saints , to wit, for the fpace of the faid 
four months, had been a chaplain of A. L. t a bifhop, 
and daily attending in his family, and that the bifhop 

was. 
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was, before the faid feaft of tho Nativity of St. John the 
Jiapt i/I, and during all the time aforefaid, had been one 
of thofe to whom the number of four chaplains was li¬ 
mited by the aft ; fo that the Defendant there applies the 
defence to the particular dates, fo as precifely to cover 
the charge made againlt him ; a ilrong inftance of the 
materiality of the time ; for if the charge had not been 
alleged with particularity, it would beimpoflible to apply 
the defence to it in pleading. [Gibbs J. According to the 
Plaintiff's doctrine, if the Defendant, to a count for three 
months’non-refidencc upon and from the 10th of October , 
pleaded a judgment recovered for three months* non-refi¬ 
dencc generally, the Plaintiff might newaflign that he fued 
for non-refidencc for another three months, commencing 
from the 10th of June: and with refpect to what has 
been urged for the Plaintiff, that this point was not made 
upon the trial and motion for the rule nift, it appears by 
the report of the learned Baron, that this point was 
raifed at the trial, and directly prefented to his atten¬ 
tion, and that he gave a direct judgment upon it, viz. 
that if there were three months of non-refidence between 
the Defendant’s induction and the fuing out of the 
writ, the allegation was fufliciently proved. All the 
manufeript precedents which I poffefs, as well as the 
precedent in Lilt. 151., ftate precifely the time of the 
non-refidence.] A new aflignment in debt on a penal 
ftatute was never yet heard of: the whole doctrine of 
new affignments refts on the particular practice in ac¬ 
tions of trcfpafs, which is, to do no more in the firft 
inftance than to {hew a mere pofl'efiion in the Plaintiff 
without more particularity, until the Defendant's plea 
renders it neceflliry to new affign ; but that practice was 
never yet applied to any other form of action. As to 
Kippaxy therefore, the Plaintiff was bound down to the 
'proof of the offence which he had alleged, and inaf- 
much as he had alleged an offence which it was impof- 
fible for the Defendant to commit, it is equally impof- 
6 fible 
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jfible for the Plaintiff" to recover. As to the prebend of 
Langt-.ft, it was not the intention of the ftatute to 
require any rcfidencc contrary to the local ftatutes of 
thefe ecclefiaftical foundations. Some local ftStutes 
require total refidence, others, only a partial refidencc. 
The act 43 G. 3. embraces all prebends to which refi¬ 
dence may, from the nature of the thing, be appli¬ 
cable ; but it applies only to the duty of the prebendary, 
whatever duty his particular prebend may impofc on 
him. In the cafes where refidence is one of thofe du¬ 
ties, this ftatute enforces refidence, but not otherwife : 
the queftion therefore is, whether the nature of the 
Defendant’s office requires it. The univerfal practice 
of demifing thefe prebendal houfes for three lives, fhews 
that it has never been under ft opd in the church itfelf, 
that refidence is required. The^duty required in preach¬ 
ing is for fo Ihort a period of the year, that it never 
could occur to any one, that it was ncccflary to refidc the 
whole year in order to perform it. The houfe is given 
to die prebendary for his fuftentation, cither to live in, 
or to let, as he thinks fit. If prebends were not named 
in the a£t, inafmuch as they are neither dignities nor 
benefices, there would be no word to make refidence on 
them a duty, even in thofe cafes where the nature of the 
office requires refidence; the ftatute, therefore, rx vi 
termini , comprehends all prebends, but it operates only 
on fuch prebends where the ecclcfiaftical duty and canon 
law require it. But the canon law is lb far from re¬ 
quiring refidence on prebends, that it was found neccf- 
fary to enact laws in order to reftrict prebendaries from 
refidence on their prebends, to the detriment of the cure 
of fouls on their benefices ; this is done by the 44/bt cation 
of 1 6 03, Gibs. Cod. 1 yd., which is alfo careful to diflinguifli 
between fuch prebends as do, and fuch as do not require 
refidence, and provides that the prebend fliall excufc no 
more abfcnce from the cure of fouls, than during fuch 
time as the duties of the prebend require the preben¬ 
dary's 
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dary’s refidence thereon. The 34th fedtion of the ftat. 
43 G. 3. c. 84., provides for the cafe where a predcceffor 
has let the houfe of refidence belonging to any benefice, 
dOhative, perpetual curacy, or parochial chapelry, and 
enables the fuccciTor to avoid that leafe ; but it makes 
no fimilar provifion for avoiding the leafe of a prebendal 
houfe. It therefore becomes an important queltion, 
whether the predeceffor had power to demife this houfe ; 
for if he had, fince the fucceflor hath no means given 
him of vacating the demife, it is ftrong evidence that 
the ilatute did not intend that he is bound to refidence. 
As to the argument that the ilatute does not reftrifl the 
refidence to prebends having cure of fouls, fo neither 
docs it annex cure of fouls as a qualification of any of 
the dignities and offices mentioned in the a£fc. As to the 
argument that refidence is required becaufe the preben¬ 
daries are of the council of the biihop, they have their 
efpecial and feveral duties of their own annexed to their 
office. 3. As to Mfthly. The words of the ilatute 
43 G. 3., which defcrlbc the offence, are in this refpcck 
precifely fimilar to thofc of the 21 H. 8. c. 13., the only 
difference being in the number of months. The Plaintiff 
contends, that if the declaration alleges a continued 
abfence, it is not neceffary to allege it to be in any one 
year : if it ilates an offence compofed of feveral-abfences, 
he admits they mult all be within fome one year: but 
there is no ground for this d:ftin£tion. In the one cafe 
and the other the offence mull confiit of abfence within 
fome one year. [Gibbs J. I have looked at feveral pre¬ 
cedents, that in Lilly , 151. (a), and others, and find that 
they comprehend charges of continued non-refidence in 
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(a) Fawcett v. Chapman, 
Lill. is i. The declaration al¬ 
leges that the Defendant, on the 
4th of April, and for a year then 
next, was vicar, and by the fpace 
of feven whole months concur¬ 
ring together in the year afore- 
faid, to be computed from the 
lit day of May in the fame year, 
was not pcrfona!ly refident, but 

Vol. V. 


abfented himfelf wilfully by the 
fpace of feven months. Though 
the year computed from 4th 
April does not coincide with a 
calendar year, the feven months 
alleged fall within a calendar 
year. R,ijl. 599. the abfence 
alleged is for four months within 
one calendar year. 
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parts of two years j therefore thofe authorities will not 
aid the argument. I believe in point of pra&icc it has 
always been confidcred, that a continued non-rcfidcnce 
needs not to be confined to any one year. With ref perl 
to the rhode in which the year is to be computed, there 
is no precedent cxifting which itates the time of the 
induction of the II■'fendant. New if the year is to be 
computed by the time of inducflion, and not by the 
calendar, all thole precedents mu ft be wrong. Be fides, 
that will not help the Defendant. But the cffcffc of the 
acl is this. If he be non-refident thrice three months, 
he incurs three penalties of a third of the value, which 
make an integer. If he be abfent a whole year, he incurs 
a fingle penalty of three-fourths only of the value, and 
there is no provifion in the acl to prevent a feparate 
informer from profecuting him at the expiration of each 
three months of non-refidencc. It cannot be, as has 
been fuggelted for the Defendant, that, the firft profecu- 
tion inftituted for non-refidcnce is a bar to any other 
profecution for non-vefidence in that year ; for it would 
have the dangerous effect of enabling a friend, who 
fhould fue him at the end of the firft three months of 
the year, to give him per million of abfence for the other 
nine. If the ftatute deferred all actions for penalties 
till the end of the year, and directed that one profecution 
only fhould then be commenced for the higheft penalty 
that had been incurred, it would heal this incongruity. 
But this is not fo. Chambre J. If one man fues for a 
penalty immediately after the end of the firft three 
months, no power of this court, nor any word in the 
aft, prevents another perfon from fuing again at the 
end of the next three months, nor another from fuing at 
the end of the third fimilar period. And if he fhould 
abfent himfclf for three months, and then refido a week, 
then abfent himfclf three months, and refide another 
week, and then abfent himfclf three months more, the 
incongruity would not be healed by waiting till the end 
of the year, and fuing for the higheft penalty only for 
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in that cafe a Plaintiff muft recover the three thirds, and 
could recover nothing elfe.] 

Bejly feeling the weight of the arguments ufed refpeft- 
ing the count for Kippax , now faid he would relieve the 
Court from further confidering that point, and abandoned 
that part of his verdift. [ Gibbs J. You aft with great 
difcrction. I think that a queftion certainly of confider- 
ablc difficulty.] 
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V. 
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Mansfield C. J. There being an end of the cafe as 
it refpefts Kippax , the only queftions remaining relate 
to Methly and the prebend : as to the prebend, if we 
were at liberty to go out of the words of the aft, I fee 
not what great good is to be done by compelling a clafs 
of perfons to refide, who by the general practice of the 
kingdom never do refide. The quantity of refidcnce 
required of them almolt always is in the inve-rfe ratio of 
the number of prebends: at Witidfor , where there are 
twelve, a monthly refidence is fufficient: at Norwich and 
Chichcjler there are fewer, and they refide longer. How 
the word prebend came to be thrown into the aft one 
does not know: it is in the aft 21 Hen. 8. c. 13. alfo: but 
how it came there, or why, we know not; it is generally 
fuppofed, that when that aft palled, the king was very 
angry with the clergy. We mull confider ourfelves 
bound by the exprefs words of the aft, and therefore the 
verdift on that count muft ftand. The only remaining 
queftion relates to Methly. The allegation is that the 
Defendant abfented himfelf for eight months between the 
10th October and 9th July then next following ; as to the 
objection made thereto, it does not appear neccfiary that 
anything more iliould be alleged or proved than that which 
is alleged, and which the jury have found \ therefore 
the verdift muft ftand upon the fecond and tenth counts. 

Rule difeharged as to the having a new trial on the 
eighth and tenth counts, and as to the arrefting 
judgment on the fecond count; and a remittitur to 
be entered as to the debt found on the eighth count. 
C 2 
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If two perfons 
have a party-wall, 
one-half of the 
thicknefs of which 
hands on the laud 
of each, they 
are not therefore 
tenants in com¬ 
mon of the wall, 
or of the land on 
which it hands. 

Although the 
wall was creeled 
at the ioint ex- 


r ^TIE Plaintiff declared in trefpafs, for that the De¬ 
fendant broke ami entered his clofe in St. Giles's in 
the Fields , and pulled down and deftroyed a certain part 
of a certain wall of the Plaintiff's which he was creeling 
on the faid piece of ground, and prevented liis building 
the fame, whereby lie was prevented from enjoying the 
land fo beneficially as he might have done, and was put 
to expence in endeavouring to rebuilt! it. There was 
another count for breaking a wall of the Plain tin”’s, and 
taking away the materials, and other counts for pulling 


pence of the two 
propriete.rs. 

The flature 
14 G. :. c. 78. 
does not make 
party-wails com¬ 
mon property. 

And if one pro¬ 
prietor adds to 
the height of fuch 
a party-wall, and 
the other pulls 
down the addi¬ 
tion, the firft may 
maintain trefpafs 
for pulling down 
fo much of it as 
flood on the half 
of the wall which 
was ercdled on die 
Plaintiff’s foil. 

The property 
in a wall eredled 
at a joint expencc, 
enfues the pro- 


it down a fecond time, when the Plaintiff had rebuilt it. 
The Defendant pleaded the general iffuc. Upon the 
trial of this caufe, at the IVeilminfler fit tines after Xli- 
chaelmas term 1812, before Mansfield C. <J., it appeared 
that the Defendant was the owner of a piece of vafte 
ground in Charles-Jlreety Drury-Line, whereon formerly 
flood a public-houfe called the Bull's Head, which had 
been pulled down about ten years (nice, and the Plaintiff” 
was the owner of a workfliop, which flood on ground 
on the IVeJl fide of the Defendant's ground, and next 
adjoining thereto, and abutting thereon. The Fnfnrn 
wall of the Plaintiff’s premifes had therefore been the 
Wejlern boundary of the Defendant’s houfe, the Bull's 
Htad % before it was pulled down, and the Defendant 
had fince built a filed again ft it on his fide. The Plain¬ 
tiff had, without any communication with the Defend¬ 
ant, begun to raife this wall higher than it had formerly 
been, for the purpofe of adding to the buildings on his 


perty of the land fide, when the Defendant thought proper to pull it 
whereon it ftands. j QWn to ; ts f ormer height. The witnelles proved that 

the wall was a proper party fence-wall between the two 
buildings, and had been built about 25 years before at 


the 
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the joint expence of both proprietors, and that it flood 
on the boundary line, fo that part of the wall was on 
the ground of each proprietor. The Defendant con¬ 
tended, that as no notice had been given to him under 
*he building a£l 14 G. 3. c. 78., as required by f. 38., of 
its being out of repair, and of the Plaintiff's intention to 
repair or rebuild it, he had no right to add to it or 
meddle with it ; and alfo that the Defendant was tenant 
in common with the Plaintiff of thy wall, and therefore 
no action of trefpafs could be fupported by the Plaintiff 
againfl his companion for pulling down the common 
property. The jury found a verdid for the Plaintiff* 
with 40J. damages, Mansfi ld C. J. referving this point i 
upon which 

JBeJl Serjt., in Hilary term 1813, obtained a rule tiifi 
to fet afule the vcrdi£t, and enter a nonfuit, when Gibbs J. 
obferved, that the title he contended for, would not avail 
the Defendant: he mufl contend he was joint-tenant, if 
he hoped to fucceed in the argument. 

Shepherd Serjt. now {hewed caufe. Suppofing the 
parties to be joint-tenants. Hill the Plaintiff is entitled 
to fucceed. Wherever there is a deftru£lion of a chat¬ 
tel, of which two are joint-tenants, trefpafs or trover 
will lie. Admitted, Fenntngs v. Lire! Grenville., ante, i. 

241. So, 4 Art/?, 121. BarnardiJIon v. Chapman. So, 
the actual demolition of real property amounts to an 
oufter, and trefpafs will lie. But, fecondly, the parties 
were not tenants in common of this wall. The building 
a£t gives each party a right to ufe the wall for certain 
purpofes only, but it does not make the adjoining pro¬ 
prietors tenants in common. If it did, and if tenant in 
common cannot bring trefpafs againft his companion, 
each party might take down a party wall, and lay his 
houfe open to his neighbour’s houfe, without being a 

C 3 tref- 
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trefpafler, which would be a mod inconvenient (late of 
fociety. 

Bejt urged that the parties were tenants in common. 
The lower part of the wall was built at the joint ex- 
pence, partly on the land of the one, partly on the land 
of the other. The fa£t is not, that each builds one half, 
but that both build the whole, both jointly purchafe 
every brick, and every hod of mortar, and every day’s 
labour employed on it. And they virtually agree that 
the two flips of land on which the wall (lands (hall be 
contributed by each to make a common property, w here¬ 
on this wall (hall be eretled. The property of the wall 
itfelf neceflarily enfucs the property of the land on which 
it (lands. They are therefore tenants in common of the 
freehold, and hold in bafe fee, io long as the wall (hall 
fubfift : when the purpofe of the jointure (hall be deter¬ 
mined, and the wall (hall be pulled down, the foil of 
each will be remitted to the original fevcral pofleflion 
and property of the refpe&ive proprietors. The pofTef- 
fion, at lead, is now common, whether the title to the 
land be common or not, and in trefpafs, pofleflion is 
fufEcient title. That part of the wall which was fuper- 
added by the Plaintiff' neceflarily enfurs the title and 
pofleflion of the refldue which before flood there, and 
therefore the Defendant was tenant in common of that 
part alfo. If it were not (b, this mifcliicvous confe- 
quence would enfue, that cither party might at any 
time {a) make a l'cverance by fplitting the wall, taking 
down the half which flood on Ins land, and refunding 
his own moiety of the foil, bricks, and mortar; the 
confequcncc of which would be, that the other proprie¬ 
tor’s half of the wall would fall down : but if they are 


(a) Which he may lawfully is lawful. Wig ford. v. £>///, 

do, and the confi quenee, though Cro. El. 369. 
inconvenient to the other pp-ty. 


tenants 
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tenants in common, although a Court of equity will in¬ 
terfere by injun&ion to prevent this deftru&ion, yet 
** no a&ion of trefpafs, viz. quare claufum fuutn fregit , 
et herbam fuam , life., conculcavit et confumpfit , life., et 
bujufmodi ailiones, &c.; the one cannot have againft the 
other, for that each of them may occupy in common, 
&c., per my et per tout , the lands and tenements which 
they hold in common.” JLitt. f 323. 1 Salk. 3. Hay- 

•wood v. Davies. Trefpafs for taking water from a well: 
the Defendant pleaded in abatement, that he was tenant 
in common of the well with the Plaintiff; and on de¬ 
murrer, the plea was held bad, and that it could not be 
pleaded in abatement, becaufe it was a defence to the 
a£tion, to give it in evidence on the general ifTue. The 
Plaintiff, therefore, cannot maintain this action. 



Matts 


v. 

Hawkins. 


Mansfield C. J. If thefe parties are tenants in com¬ 
mon, no trefpafs lies ; hut I fee not how they became 
tenants in common. Under the circumftances, each 
has a right to the ufe of this wall; but the wall hands, 
part oh the ground of each, and therefore is not the 
property of them as tenants in common; and each 
party, for any injury done to the part which (lands on 
his own land, muft have the ordinary remedy. 

Heath J. I am of the fame opinion. It is truly 
faid for the Defendant that the building enfues the na¬ 
ture of the tenure of the land ; there muft be a convey¬ 
ance to pafs the property of the foil; it will not pafs 
by parol agreement. Here is no tenancy in common. 
Lord Mansfield faid, if a man lets another build on his 
land, it {hall be pronounced a gift •, but he never went 
further than that. [Gibbs J. feemed to doubt if that 
do£trine could be fupported.] 


C 4 
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Chambre J. At common law, no a&ion of wafte 
lay by one tenant againil another; that aftion was given 
by the ftatute of Wejhninjler the fecond. The fame 
reafons that prevented a tenant in common from main¬ 
taining wade at common law, equally hinder him from 
maintaining trefpai's : the queflion then is, whether thefe 
perfons are tenants in common. Now the ftatute which 
gives each p~rty certain rights in a wall built in this way, 
docs not make it a common property •, it only confers 
on each a right to ufe it for certain purpofes. There 
is no transfer of property here, and the parties are fevc- 
rally owners of their rel'peclive land as before. 


Gibbs J. I am of the fame opinion. Trefpafs lies 
not by one tenant in common again!! another tenant in 
common. The only remaining queftion is, whether 
thefe parties are tenants in common. How are they 
fuch i One is owner of the land on which one half of 
the wall is ere£led, and the other is owner of the land 
on which the other half of the wall is erected at their 
joint expcncej and under the building o£l, each is 
entitled to certain cafcmcnts in the wail on the land of 
the other. If they are tenants in common, either may 
fuc out a* writ of partition again!! the other, and then, 
after partition made, they revert to their own rights 
again. For this reafon, as well as for others, I am 
clearly of opinion that this rule cannot be maintained. 

Rule difeharged. 
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J ON DON , to wit. The Plaintiff declajpd that the Debt for ufe 

^ Defendant was indebted to him at London , St. Mary- alocxTa^on. 

le-Bow, for the ufe and occupation of a certain meffuage Debt lies for 

of the PlaintifT by the Defendant, at his requeft, and ufe and occu P a_ 

.... _ tion, not ilepend- 

with the Plaintiff's p-rmiflion, occupied, without (hewing Jng 011 the ftat> 

where the houfe was. After verdict for the PlaintiflT, u G. a. c. 19. 

Bejl 1 ■.ad olu .ined a rule niji to fet it afide, upon the 

ground that in tiie declaration, no county was (hewn 

where the premiles were fituate, which was neceflary, 

this being a local artion. 


Vaughan Serjt. (hewed caufe, contending that it was 
determined by the cafes of King v. Frafer, 6 F.ajl, 349., 
on demurrer, and Kir 1 land v. Pcunfdt, ante, 1. 570. that 
this was not a local art ion, and that it was unneceffary 
to name the parifh, Buhner's cafe, 7 Rep. 2. 


Bejl, contra , contended, that although where there is a 
leafe by deed, the action of debt for rent is tranfitory, 
yet where there is none, it is local j this point of the 
locality was never made in King v. Frafer. The Court 
there only decided that it was not neceflary to name the 
parifh with particularity, not that the artion might be 
brought in any county. In fuch actions of debt for 
rent, as are clearly local, it is neverthelefs unneceffary 
to name the parifh. in Kirtlaml v. Pounfctt, the Court 
were not called on to decide this point. If any debt 
for rent can be a local artion, this is. Neither will 
debt lie for ufe and occupation in this general way: 
the artion was given only by the flat. 11 G. 2. c. it}., 
but that ftatute gives a different form of artion, 
3 namely. 
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namely on the cafe, and does not warrant an a&ion of 
debt. 

Mansfield C. J. The Court of King’s Bench hare 
clearly decided in King v. Frafer t that debt for ufe 
and occupation is not a local a&ion; for if it were a 
local a&ion, the demurrer in that cafe mud clearly 
have been allowed. They have decided, therefore, not 
only that it is unneceflary to name the parifh, but that 
it is unneceflary to {hew in what county the premifes 
are. However, even upon the old doctrine, the Plaintiff 
may bring his a&ion where he will, in refpe& of the 
privity of contra& : there is no diftin&ion in this point, 
between a parol leafe and a leafe by deed. 

Gibbs J. The . demurrer in King v. Frafer would 
have been good, if the a&ion had Leon local. The ob- 
je&ion there was, that though the debt was dated 
to be in London^ the land was not dated to be any 
where. This is not an a&ion on the flat. 11 G. 2 . c. 19* 
The meaning of that act wi?, you may bring an a&ion 
upon the cafe, and although it dial! appear that there 
was a contra& under a certain rent referved, yet you 
(hall recover a reafonable compcnfation fur the ufe of 
that which you go for. 



Rule diicharged. 
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Barnard v. Duthy. 


/me tj. 


’'P'HE PlaiutifF declared in covenant upon a leafe to 
Adams , from Michaelmas 1791, for the term of 
a 1 years* under the rent of 24A, payable quarterly, 
and an affignment thereof to the Defendant; and that 
after the affignment, to wit, on the 29th of September 
182, 42 A, for a year and three quarters of a year then 
elapfed, became due, and was in arrear. The Defen¬ 
dant pleaded, that after the affignment made, and during 
the term, but before the fuppofed breaches, to wit, on 
the 28th of September 18 n, by indenture between the 
Plaintiff and Ann, his wife, of the one part, and the 
Defendant of the other part, in confideration of the ab- 
folute furrender of the leafe in the declaration men- 


In covenant 
for feven quarter* 
rent, a plea {hew¬ 
ing a furrender 
before the I aft 
four of the (even 
quarters rent ac¬ 
crued, is bad on 
demurrer, becaufe 
it does not go to 
the whole breach, 
and the breach is 
not entire, but 
part of it may be 
proved. 


tioned, the Plaintiff 1 and wife demifed to the Defendant, 
the premifes, to hold from the day of the date thereof, 
for the term of 21 years, under the yearly rent of 3 5A, 
payable quarterly ; and that the Defendant executed a 
counterpart of fuch leafe, by means of which the pre¬ 
mifes in the leafe in the declaration mentioned, were 
furrendered, and the demife thereof wholly determined. 
The Plaintiff replied that he and his wife did not, before 
the happening of the breaches in the declaration men¬ 
tioned, or at any time afterwards, demife and leafe unto 
the Plaintiff, the premifes, for the term in the plea 
alleged. The Defendant demurred fpecially to the re¬ 
plication. 


Shepherd Serjt., for the Defendant, endeavoured to 
fupport hi9 plea, upon the ground that as the Plaintiff 
had averred the leafe to be a fubfifting leafe, and feven 
quarters rent to have become due on it in Midfumnur 

1812; 
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Barnard 


V. 

Dennr. 


3 812 } any pica which (hewed feven quarters rent not 
to be then due on it, was a good plea, bccaufc it falfified 
the breach. 

Per Curiam. Your pleader was milled by this; he 
fees it alleged that on fuch a day one year’s and three 
quarters of a year’s rent became due : he conceives there 
is no breach (hewn to have been committed until that 
day, which is not fo. There is no fuch entirety in al¬ 
leging a breach of covenant, that if you prove a part of 
the breach, it will not luffice, and the plea does not 
anfwer the whole breach, but only the laft four quarters 
rent out of the feven. 


Judgment for the Plaintiff, with liberty for the Defend¬ 
ant to amend, and for the Plaintiff to reply tie novo. 


Vaughan Serjt. was to have fupported the demurrer. 


(IN THE EXCHEQUER-CHAMBER.) 


Powell v. Saunders. 

J^OSANQUET moved for intereft on the affirmance 
of a judgment. The action was for rendering a 
falfe account of goods committed to the Defendant to 
be fold by him as broker under a del credere commifiion. 
There were alfo counts for felling at an inferior price, 
contrary to inftru£lions. The Court have allowed the 
like, in trover for bills of exchange, and alfo in the 


June sj. 

If judgment 
is entered gene¬ 
rally upon a 
declaration in af- 
fumpfit, fome 
of the counts 
of which are for 
unliquidated 
damages, no in¬ 
tereft can be al¬ 
lowed on affirm¬ 
ance of judgment in error. 

SemB. that a judgment on a count for not accounting for goods delivered to fell an 
commifiion, will not bear intereft on affirmance in error. 


cafe 
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cafe of an a£iion for not affecting an infurance accord¬ 
ing to order, cited by Mansfield C. J. in 2 New Rep. 360. 
Briflowe v. Waddinglon t which was an aftion upon a con¬ 
trail for the fale of hops: and the Court were in that 
cafe difpofed to give it, but they thought that the prac¬ 
tice did not warrant it. The prefent verdiit compre¬ 
hends intereft up to the day of the trial. 


*9 

1813. 

0 I'—v — rf 

Powxu. 

v. 

Saundars. 


Per Curiam. There certainly muft be fome miftake 
as to the cafe fuppofed to be cited by the Chief Juft ice. 
The count in this declaration which comes the neareft 
to a claim for the allowance of intereft, is the count for 
rendering a falfe account: but the verdiit is taken on 
the whole declaration generally, and we cannot go into 
an enquiry on what part of the declaration the Plaintiff 
below recovered: it might have been on the breach 
which is alleged in one count, for felling the goods 
fooner than directed, and for that we can give no intereft. 
We muft therefore adhere to the old rule of not allow¬ 
ing intereft, unlcfs it was diftinilly {hewn that the judg¬ 
ment is for a debt. 

Rule refufed. 


Muaffw'tl C. J. teas alifent. 
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(IN THE EXCHEQUER-CHAMBER.) 


June 35. 

A note, pro- 
mifing to pay on 
demand at a par* 
ticular place, 
muft be pre- 
fented, and a de¬ 
mand of payment 
made, at that 
place, unlefs the 
makers dilcharge 
the holder from 
the prefentment 
and demand. 

And the pre¬ 
fentment and de¬ 
mand mull be al¬ 
leged, unlefs a 
dilcharge is (hewn. 

An allegation 
that the makers 
of a note became 
infolvent, and 
ceafed and wholly 
declined and re¬ 
futed then and 
thenceforth to pay 
at the place fpe- 
cified, any of their 
notes, does not 
lhew a difeharge 
of prefentment 
and demand. 

Nor can it be 
Intended from 
the allegation of 
retufal that there 
was a prefent- 
xneut. 


Bowes and Others v. Howe. In Error. 

r J"HE Defendant in error declared below in his firft 
count, that the Plaintiffs in error on the 2d day of 
January 1809, at Workington Bank ; that is to fay, at 
Penrith , in the county of Cumberland, made their certain 
note in writing, commonly called a promiffory note, by 
which note they promifed on demand to pay to one R. 
Winder, or bearer, • there, (that is to fay, at Workington 
Bank aforefaid,) the fum of five guineas, (that is to fay, 
the fum of 5/. 5/.,) value received; and the Defendant 
in error averred, that after the making of the note, and 
before the payment of the money therein fpecified, to 
wit, on the ill day of October 1810, at Penrith, the faid 
note was duly ailigned and delivered over to the Defend¬ 
ant in error, and that he thereby then and there became 
the bearer of the faid note, and entitled to the faid fum 
of money therein fpecified, whereof the Plaintiffs in 
error had notice; by means whereof, and by force of 
the ftatute, the Plaintiffs in error then and there became 
liable to pay to the Defendant in error the faid fum of 
money in the faid note fpecified, when thereto rcquclted: 
and being fo liable, they, in confideration thereof, under¬ 
took to pay him when thereunto afterwards requoiled. 
And he averred, that after the making of the note, and 
before the exhibiting of the faid bill of the Defendant 
in error, to wit, on the fame day and year, the Plaintiffs 
in erf or became infolvent, and then, and from thence¬ 
forth, until and at the time of the exhibiting of the bill 
aforefaid, ccafed and wholly declined and refufed to pay 
at Workington Bank aforefaid, the fum or fums of money 

fpecified 
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fpecified in any note or notes iffuecl by them from fuch 
Bank) to wit, at Penrith aforefaid, &c. The Defendant 
in error then declared on twelve other fimilar notes, and 
for money paid, money had and received, and on an 
account dated, and concluded with the general breach, 
that the Plaintiffs in error, not regarding their faid pro- 
mifes, but contriving, &c. had not, nor had any or either 
of them as yet paid the faid feveral fums to the Defend¬ 
ant in error, although the Plaintiffs in error afterwards, 
to wit, on, &c., and oftentimes afterwards, at Penrith, 
&c., were requefted by the Defendant in error to pay 
him the fame; but the Plaintiffs in error to pay the 
fame or any part thereof had hitherto altogether refufed, 
and ftill did refufe, to the damage, &c. The Plaintiff 
in error pleaded the general iffue, and upon the trial of 
the caufe at the Carlijle fummer affixes 1812, before 
Wood B., the jury found a verdi£fc for the Defendant in 
error upon all the counts generally, upon which verdift 
judgment was given for him below- The errors afligned 
were, that the declaration was not fufficient in law ; that 
it did not appear in or by either of the firft 13 counts 
thereof, that the notes therein mentioned were prefented 
and fhewn for payment thereof at Workington Bank , 
being the place where the fame were refpe£lively made 
payable, before the commencement of this fuit; and 
that a general verditt had been given by the jury, and 
general damages affeffed thereon for the Defendant in 
error, although the action was not maintainable by him 
upon the firft 13 counts. 


1813. 

Boww 


v. 

. Hows. 
1 b Error. 


Lit tie dale for the Plaintiffs in error. 1. Where the 
place of payment is incorporated in the body of a note, 
it is neccffary to aver a prefontment at that place. 
Saunderfon v. Bower, 1 4 P.ajl, 500., and all the cafes in 
all the courts now agree in that point. Neither doc; - , 
the infolvency of the maker excule the want of a pre- 

fentment 
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1813. 

Bowes 

’ll- 

Hows. 
In Error. 


fentment in fa£t, or of the allegation of it in pleading. 
Efdaile v. Sowerby, 11 Eajl, lid- Rujhton v. Afpinail, 
Doug. 679. In the principal cafe, i6 Enft, 114., the 
Court of King’s Bench only put it that the (hutting up 
the bank was a refufal, and “ admitted that the mere 
allegation of infolvency, as an cxcufe for not prel’cming 
the notes for payment at the place, would be imperti¬ 
nent.” It is true this declaration goes further, but it 
does not go far enough; it fays the FlaintitTs in error 
ceafed, and wholly declined, ami refuted to pay at Wor¬ 
kington Bank any fums mentioned in any notes iflued by 
them from fuch bank. To «* ceafe,” is to leave off a 
thing begun; to “ decline,” is to cxcufe themfelves 
from; neither of which will fuffice : to “ refufe” is 
fufficient, provided the refufal be in unfwer to a requeft; 
but the requeft mult be ihewn. If they refufed to pay 
any notes, it muff have been in anfwer to a requeit 
made for payment of fuch notes: but no requeff has 
been (hewn to have been made at Workington Bank for 
payment of thefe notes, therefore there could be no 
refufal to pay thefe notes at W:rking ton Bank. The 
count docs not proceed to aver that the doors were 
clofed, and no one attending, which is the ground on 
which Lord Elhnborough C. J. puts it. [ Thon.pfon ii. 
and Gibbs J. Nothing upon this record ilicwa that 
Workington Bank intends a (hop or dwelling-houfe, or 
.that it may not be the bank of a river. We cannot 
know that there were any doors there, or that they 
were lhut.l The Plaintiff'below ought to have fliewu 
that the Defendants below' obftructed or prevented him 
from coming to make his demand, or difeharged him 
from fo doing, as in Jones v. Barkley, Doug. 684. If one 
who has covenanted to enfeof on requeft, eufeofs an¬ 
other, lie difpeuies with the neceffity of a requt.il, be¬ 
ta.’, fe he has rendered the performance impeffibie. 
5 Co. 1. a. Hit Anthony Main s cafe. So, ibid . 447. 
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Difabilitie, pi. 2. Ibid. 453. Condition , M. pi. I. Lilt, 
f. 355.; and numerous other cafes are there put where 
performance is excufed. But every perfon muft (hew 
he has done all in his power to perform it, by being 
ready, and the like. 12 Mod. 532. Lancajhire v. Kil- 
lingworth. If the party that is to do an aft, comes, and 
he to whom it is to be done do not come, there he ought 
in his declaration to allege that he was there at the time 
and place, but that nobody came to receive. Cites Telv. 
38. 5 Fin. Ab. 243. Condition , N. c. pi. 2. It is not 

fufficient for the Plaintiff to (hew a difturbance by the 
Defendant, but he muft Ihew fuch a continuance of the 
difturbancc as rendered it importable for Plaintiff to do 
the aft within the time ftipulated. It is like the cafe of 
continual claim ; the Plaintiff muft come as near to 
performance as is poflible. In this cafe, it might have 
been confiftcnt with fome dcfign which the Plaintiffs in 
error had adopted, that they fhould not pay other per- 
fons the notes they held, but that they fhould relax in 
favour of the Defendant in error. At all events, there 
was no refufal to pay thefe notes, becaufe they were 
never prefented. 


1813. 

Bowks 

v. 

Howe. 
Is Error. 


Courtney contret. The declaration is fufficient. There 
is an allegation of refufal to pay j refufal is correlative 
torequeft; there could be no refufal, it is admitted, 
without a requeft: the allegation of refufal, therefore^ 
intends a requeft made, and is equivalent to an exprefs 
allegation of requeft and refufal, and after verdift, the 
requeft muft be intended to have been proved. In Huf- 
fatn v. Ellis, ante, 3. 417. Lord Eldon faid, “ the more 
you latisfy me that prefentment at the place was necef- 
fary, the more you latisfy me that I muft intend a pre¬ 
fentment there to have been proved.” But if that ground 
be infufficient, then the previous refufal to pay any 
notes, which is averred, and found by the verdift, was 
Voi.. V. D a dif- 
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v—-v—' 
Bowks 
v, 

Hawn. 

In Error. 


a difpen&tion with any further demand for payment of 
thefe particular notes. The Court did not hold in 
Saunderfin v. Bowes, that presentment at the place was 
neceffary, only that a demand was neceffary ; and Bay- 
ley}. takes the diftin&ion between bonds and ftmple 
contracts. 


Littledale in reply. The general refufal in the breach 
is a refufal at Penrith, but not therefore neceffarily a 
refufal at Wcrkington Bank e from that refufal therefore 
no tender at Workington Bank could be implied, but a 
tender at Penrith only, if any, which was infuliicient. 
The Plaintiffs in error therefore are driven from tire 
general requeft and refufal alleged in the laft count, to 
the efpecial refufal alleged in the firft count. That 
could be a refufal only to pay fuch notes as were pre- 
fented there, and it is not {hewn that thele notes were 
prefented there: as that fa£l is fo eflential, no doubt, 
if it had happened, it would have been averred * Nei¬ 
ther is there any allegation that the refufal made by the 
Plaintiffs to pay any of their notes, was a refufal made 
to the Defendant in error; but it is neceffary that the 
refufal (hould have been addrefled to the Defendant in 
error, in order to operate as a difeharge to him of the 
duty of making presentment and demand ; for a refufal 
made to a ftranger, would not difpenfe with the 
obligations impofed on the Defendant in error by his 
contraft. 

Macdonald C. B. This queftion is extremely fim- 
ple s it depends entirely on the force and efFe& of an 
allegation in the declaration, which, it is faid, difpenfes 
with the necefTity of prefenting the notes in queftion. 
It is clear that a demand at the place is neceffary, unlefs 
it is difpenfed with. The queftion then is, whether this 
allegation, that the Plaintiffs in error ceafed, and wholly 

declined 
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declined and refufed to pay at Workington Bank any 
notes ifilled by them from fuch bank, carries the matter 
farther than a mere allegation of infolvency; and it is 
not alleged that this declaration, that they would pay 
none of their notes, was made to the Plaintiff below: 
it is merely this, that they generally declared they nei¬ 
ther could or would pay any of their notes. This alle¬ 
gation does not appear to the Judges to be fufiicient to 
enable the Plaintiff below to maintain his a£tion, there¬ 
fore judgment mull be for the Plaintiffs in error. 

Judgment reverfed. 


Craven v. Lady Vavasour. 

REPLEVIN. The caufe had been removed from the 
county-court by recordari facias loquelam , and the 
Defendant had given a rule to declare ; the Plaintiff had 
firft obtained a fide-bar rule for time to declare until the 
firft day of this term, and had again obtained another, 
for time to declare till the laft day of the term, by 
means of which, as no plea could ,be pleaded in this 
term, he would get over the fummer affizes. Clayton 
Scrjt., for the Defendant, therefore, moved to fet a fide 
the laft rule for time to declare, and to fiiorten the time 
fo much, that the Plaintiff might declare, and the De¬ 
fendant be able to plead, within the term, and proceed 
to trial at the fummer afiizcs. lie conceived that he 
was entitled to fuch a rule in this form of aflion, becaufe 
both the parties are aclores. 


Shepherd Serjt. on this day (hewed caufe, and Clayton 
endeavoured to fupport his rule: on reference to die 
officers, the Court held, that there was no difference in 

D 2 this 



Bowes 


Howe. 
la Error. 


June 26. 

After a rule for 
time to declare in 
replevin, ilie Court 
■w ill not fet that 
rule afide, and 
compel the Plain- 
tilT to declare 
fooner in that 
form of a&ion, 
any more than in 
any other. 



CASES in TRINITY TERM 


3* 


v 


1813. 


-—v- 

Cravik 


V. 

Lady Vavasour. 


this relpeft between time to declare in replevin, and in 
other aftions. And whether or no it might be proper 
to make a rule in replevin different from other actions, 
none fuch having been yet made, the prefent rule mult 
be difeharged, and the Defendant could only proceed by 
giving the Plaintiff a peremptory rule to declare within 
the time now laft allowed him. 


Rule difeharged. 


J-vr 2$. Les -f. Mt/of ;;-.judge and Another, Executors of 

Mary Mugglridge, deceafcd. 


r J' , IlIS was an action of affumpfst, brought in confe- 
quence of Grant M. R. having difmiflcd a bill filed 


The Court 
will compel a 
Plaintiff to ek’rt 

in the term after by the fame Plaintiff' againft the fame Defendants to ob- 

the trial, on what tain payment of the bend hereinafter mentioned, but 
count he will 

with liberty for the Plaintiff to bring fuch a£tion at law 
as he might be adviled. 1 Vef. & Beanies* 118. The 


enter up a verdict 
taken generally. 

A moral obli¬ 
gation is a good 
confirieration for 
a promife to pay. 

A feme covert, 
having an dlate 
fettled to her fe- 
parate ufe, gave 
a bond for repay¬ 
ment by her 
executors, of 
money advanced 
at her requeft, 
on fecurity of 


UV- liUVUCUs I Vef. tS* Beanies, 118. 
Plaintiff declared in this court, that before the making 
the bond thereinafter mentioned, on lift Niv. 1789, 
at London, &c\, by indenture between John Muggeridge, 
i.» Mary, the deceafed, by her then name of Mary 
Hiller, 2., and John Reynolds, clerk, and Stephen Rey¬ 
nolds, 3., after reciting that the faid Mary was feifed 
of and in, or well entitled unto the fee-fimple in poflef- 
fion of a certain mefluage, and that fhe was entitled to 
the fums of 3000/. 4 per cent, bank annuities, and 2000/. 
5 per cent, bank annuities, and 2000/. 3 per cent. South 


^n-injTw. t0 Aftcr Sea annuIties * a "d other debts, monies, and effe£ls ; that 


a marriage was about to be had between John Mugge¬ 
ridge and Mary, and that the fame fums had been trans- 


Aftcr 

her hufband’s 
deceafe, fhe 

wrote, preinifing r , . 

that her execu- *erred into and were then Handing in the names of John 

tors lhould fettle 

the bond. Held that ajjumpjit will lay againft the executors on this promife of the 
teftatrix. 


and 
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and Stephen Reynolds , the faid mefiuage, and all the rents, 
iflues, and profits thereunto belonging, and all the eftate 
and intereft of Mary therein, were by fuch indenture 
granted and releafed by the faid Mary to the faid trus¬ 
tees, their heirs and afligns, to hold the fame to them 
and their heirs, to the ufe of Mary, her heirs and afligns, 
until the marriage, and afterwards to the ufe of the 
truftees, their heirs and afligns, during the joint lives 
of JJju Mugger idge and Mary Hiller , upon truft to pay 
and apply the rents, &c , thereof to Mary Hiller , or to 
fuch perfon or perfons as {lie fhould from time to time, 
by any note or writing under her hand, dircfl and ap¬ 
point to receive the fame, during the joint lives of huf- 
band and wife, for her foie and feparate ufe, cxclufive 
of her hufband, and not fubjecl or liable to his debts, 
controul, or engagements, and the receipt of her, or of 
fuch perfon as {he fhould fo direct or appoint to receive 
the fame, fliould, uotwithllanding her coverture, be a 
good difeharge for the fame; and after the deceafe of 
J. Muggeridge, in cafe Mary Hiller fhould furvive him, 
to the ufe of her and her heirs and afligns for ever; but 
in cafe fhe fhould die in his lifetime, then to the ufe of 
fuch perfon, and for fuch eitates, and fubjecl to fuch 
limitations, &c., and annual or other charges. See., and 
in fuch fort, manner, and form, as Mary by will, or by 
any writing in the nature of or purporting to be her 
will, by her ligned and publifhed as therein mentioned, 
fhould direch, limit, or appoint; and in default of, 
until, and in complement of fuch direction, &c\, and as 
and when the feveral eitates, See,, thereby limited. Sec., 
fliould ccafeand determine, to the ufe of Hannah HilUr , 
daughter of Mary, in fee; and a power of leafing the 
fame prcinifcs in the manner therein mentioned, was 
given to the truftees; and the indenture alio contained 
a claufe, whereby the trullees were empowered to fell 
the mefiuage in manner therein mentioned, and that the 
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monies arifing from fuch fale ftiould be placed otft and 
inverted at in t ere ft in the public funds, or on government 
or real fecurities, in the names of the truftees and tho 
furvivor of them, and the heirs, &c., of fuch furvivor, 
to ftand and be poffefl'ed thereof, and of the annual in- 
tereft thereof, upon truft for fuch porfon as ftiould have 
been entitled to the hereditaments, and the rents thereof, 
if the fame had not been fold: and it was thereby de¬ 
clared, that the truftees fliould Hand poflefled and inte- 
refted in the fums of Hock fo transferred into their 
names, in truft for Mary Hiller until the marriage, and 
after the fame, upon truft to pay her the intereft, &c., 
thereof during the joint lives of herfelf and J. Muggc- 
ridge, for her foie and feparate ufe, exclufive of J. Mug- 
geridge , and not to be fubjecl to his debts, controyl, or 
engagements, and her receipts for the fame were to be 
a fufficient difeharge for the fame to the truftees, not- 
withftanding her coverture, and from and after the huf- 
band’s death, in cafe lhe ftiould furvive him, then upon 
truft: for her, her executors, adminiftrators, and afligns ; 
but in cafe fhe ftiould die in the hulband’s lifetime, upon 
truft at all times after her deceafe, to aflign and transfer 
the feveral and refpe£live funds to fuch perfons, in fuch 
(hares, and to and for fuch intents, &c., and fubje& to 
fuch powers. See., as Mary Hiller , notwithftanding her 
coverture, by will, or by any writing in the nature of, 
or purporting to be her will, to be executed and attefted 
as therein mentioned, ftiould declare, limit, dire£t, or 
appoint; and in default thereof, upon truft to pay, 
transfer, and aflign the fame unto Hannah Hiller , her 
executors, &c., for her and their own proper ufe and 
benefit; and that the intended marriage afterwards took 
efFe& between the faid J. Muggcridge and Mary t and 
that after fuch marriage had, and during the refpeftive 
lives of John and Mary, to wit, on 14th Augujl 1799, 
at London, Mary , by her certain writing obligatory, fealed 
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with her feal, acknowledged herfelf to be held and firmly 1813. 
bound to the Plaintiff in the penal fum of 4000/., under " T ^ 
a condition thereto fubfcribed, whereby, after reciting 
that J. Hiller, fon-in-law of the faid Mary , had applied MuoauBiaos. 
to her to advance and lend him the fum of 1999/. 19s., 
which not being convenient to her to do, flie had applied 
to the Plaintiff to advance*the fame, to which he had 
confented on having her bond as above written, and had 
accordingly advanced to J. Hiller , before the fealing and 
delivery thereof, the fum of 500/., and had alfo advanced 
ant! lent to him by good bills, to Jofepb Hiller's fatisfac- 
tion, the further fum of 1499/. 19/., making in the whole 
1999/. 19J. ; then the condition of the fame was, that 
if die heirs, executors, or adminiftrators of Mary did 
and (hould, within fix months after her deceafe, pay 
unto the Plaintiff, &c.- the full fum of 1999/. 19/., to¬ 
gether with intereft for the fame at the rate of 5/. per 
cent, per annum , or lb much of the principal or intereft 
thereof as J. Hiller fhould have omitted to pay, (it being 
agreed that he {hould regularly pay the intereft thereof 
to the Plaintiff half-yearly, as the fame fhould become 
due,) then the faid bond to be void: and the Plaintiff 
averred that he did advance to J. Hiller , before the 
delivery of fuch bond, 500A, and did all'o in Mary's life¬ 
time, and before the making her promife and undertaking 
next mentioned, advance and lend to J. Hiller , by good 
bills to his fatisfadtion, divers other large fums amount¬ 
ing in the whole to 1499/. l 9 s > making in the whole 
1999/. 19J., whereof Mary had notice, and that Jo/tph 
omitted to pay any part of the principal, and paid inte¬ 
reft thereon only up to ill July 1801 ; he then averred 
the death of J. Muggeridge afterwards and before the 
promife of Mary next mentioned, that (he furvived him, 
and that the principal fum of 1999/. 19/., fo lent by the 
Plaintiff to J. Hiller , and for fecuring the repayment of 
which and intereft, Mary fo made and delivered the 

D 4 afore- 



40 

x8»3- 

V 

Lee 

*>. 

Muggeudgk. 


CASES in TRINITY TERM 

aforefaid writing obligatory, and all intereft thereon from 
i ft July 1801, being and remaining wholly unpaid, and 
Mary having full knowledge and notice of the premifes, 
ihe afterwards, and after the death of her hu(b<*nd J. 
Muggcridge, and whilft fhe was foie, and a widow, to 
wit, on the 11th of July 1804, at London , &c. in confi- 
devation of the premifes, undertook to the Plaintiff that 
the bond, (that is to fay,) the principal money and intereft 
fccurcd by the bond, thould be fettled, (that is to fay,) 
paid, by her executors; and the Plaintiff further averred 
that Mary afterwards, to wit, on 28/e slpril in, at 
London, &c. died, having firff duly made and publiihed 
her laft will and teftament in writing, and thereby, after 
devifing the meffuage to the Defendant Nathaniel Mug- 
geridge in fee, and after giving feveral legacies as therein 
particularly mentioned, gave and bequeathed, fubject to 
fuch legacies and to the payment of her jufl debts, fu¬ 
neral and teftamentary expences, all the refidue of her 
effate and cffc£ts, real and perfonal, to the Defendant 
Nathaniel Muggeridge, and thereby appointed the two 
Defendants executors thereof, who afterwards duly 
proved the fame, and took upon themfuives the burthen 
of the execution thereof; and the Plaintiff furtl;cr 
averred, that the faid principal money, and inti red from 
the time aforcfaid, at the time of the death of Mary 
was, and dill was wholly unpaid, and that divers goods, 
chattels, and effects rights, and credits, which were of 
Mary the dcceafed at the time of her death, more than 
fufficient to fatisfy the principal and intereft, and all the 
other juft debts of Mary , had come to and been in the 
hands of the Defendants, as executors, to be adminif- 
tered i and that the Defendants, as fucli executors, after¬ 
wards, and after the expiration of fix months from the 
death of the faid Mary , to wit, on ift November ibll, 
at London , &c. had notice of all and Angular the pre¬ 
mifes, and were then requefted by the Plaintiff to fettle 

the 
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the bond, (that is to fay,) to pay the principal money* 
and intereil fo omitted to be paid by J. Hiller , accord¬ 
ing to the form and cffe£t of fuch promife and under¬ 
taking of Mary in her lifetime fo by her made: but 
that they, not regarding fuch promife and undertaking 
of Mary t did not nor would, when fo requefted, or at. 
any time fince, fettle fuch bond, or pay the principal and 
intereil, and the fame remained wholly unpaid. There 
was another count, omitting the ftatement of the fettle- 
ment, and flaring the bond to be given in confideration 
of the loan made to JJeph Hiller , and the death of John 
T\luggeridge tHe hulband, and the furvivorlhip and fub- 
fequent promife, will, and deceafe of Mary> probate, the 
pofleflion of allots, notice, requell, and refufal of the 
executors. The third count Hated a promife made by 
the deceafcd w bile (lie was foie and a widow, in conli- 
dcration of money before then advanced to Jofeph Hiller 
at her requeit, her lubfequent will and death, and pro¬ 
bate, the poffeflion of alfets, notice, requeft, and refufal 
to pay by the executors. There were other counts, va¬ 
rying the ftatement, and counts upon an account dated 
with the deceafcd. The Defendant pleaded the general 
illue. Upon the trial of the caufe at the fittings after 
Hilary term 1813 at Guildhall , before Gibbs J., the trauf- 
aclion was proved as Hated in the firft count, fo far as 
related to the foitlement, loan, and bond, a letter was 
proved, written by the dcccafcd during her widowhood, 
addrefled to the Plaintiff, Haling “ that it was not in 
her power to pay the bond off, her time here was but 
fnort, and that would be fettled by her executors.” The 
jury found a vcrdicl for the Plaintiff, which at the time 
t f the trial was entered generally upon the w hc-le 
declaration. 

Shepherd Serjt., in Eajler term laft, moved that the 
Plaintiff might be compelled to enter his vcrdi£t upon 
one count only. 
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Per Curiam. It is hard upon a counfel to be com¬ 
pelled to eleft at nifi prius, in the hurry of the caufe, 
upon what count he will take his verdict, but he ought 
afterwards to make an eleftion. 


Lens Serjt., for die Plaintiff, clcfting the firft count. 
Shepherd moved in arreft of judgment, on the ground 
that no fufficient confideration was (hewn for the promife 
of the dcceafed. The Court granted a rule nifi. 

Lens and Bejl Serjts. in this term (hewed caufe. They 
admitted that when the deceafed gave the bond, being 
covert, (he had no power thereby to bind hcrfclf, but 
contended that notwithanding that, the promife tvhich, 
after (he was liberated from all reftriftion, (he gave in 
confirmation of the bond, was obligatory on her. The 
fame payment which was recited to be the confideration 
of the bond, is a fufficient confideration for the fubfe- 
quent promife. This differs nothing from the cafe of 
infancy, and the many other cafes which fubfifi: in the 
Englijh law, where though a party is not compellable to 
make a pTomife, yet if he does make it, the promife 
(hall be compulfory on him. In certain cafes where the 
law deftroys the remedy, as in the cafe of the (latute of 
limitations, a fubfequent promife, operating by the old 
confideration, will revive the remedy. So, if an eftate 
be devifed for payment of debts, the law will not intend 
that it is exclufively for the payment of fuch debts as 
are not barred by the (latute of limitations, but will 
intend the devife to be for payment of all debts what¬ 
ever, unlefs advantage is taken of the (latute of limita¬ 
tions by plea. Lord Mansfield C. J. thought the rule of 
nudum paElum was much too drift, and that it was com¬ 
petent for parties to make their own agreements on de¬ 
liberation, and if they did fo think fit to make them, 
that they mud be fubje£l to them. It is now fully re¬ 
cognized in the law, that if there be, even in the drifted 
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morality, the foundation for a promife, apd the promife 1813* 

be accordingly made, it is binding. It is a new ligamen 9 

though not a new confideration $ for if there w'ere a v . 

new confederation, it would be clearly good. Goodrigbt Mugoeridge. 

ex dem. Carter v. Straphan, Cowp. 201. Lord Mansfield 

held, that an account ftated by a widow, allowing inte- 

rcft on a mortgage executed by her during coverture, a 

direction given by her in writing to her tenant to attorn 

to the mortgagees, and a paper whereby (lie purported to 

furrender the poffelfian, amounted to a delivery by her 

in her widowhood of the mortgage deed, holding her 

previous delivery during coverture to be abfolutely void. 

['Mansfield C. J. that was certainly a very ftrong cafe, 
and I very well remember the furprife I felt at the time 
when it was decided, becaufe it was making thofe a&s of 
the widow equivalent to a formal re-delivery of the deed, 
and others were much furprized at it, but it ilrongly 
recognizes the principle that a moral obligation is a good 
confideration. Chambre J. evinced doubts of this cafe. 

Gibbs J. The pofition in Berlins, f. 154. is not that re- 
execution, but only re-delivery was requifite, and Lord 
Mansfield held that her a£ls were tantamount to a re¬ 
delivery. He begins by faying, «« I thought it cruel to 
contend for the wife that the mortgage was void,” “ a 
fecurity which was entered into for the maintainance of 
hcrfclf and her family,*' «* and after fo many folemn atts s 
on her part, it is a proceeding again ft every principle of 
natural jufticc and equity.”] The doubt on that cafe 
has always been on the form in which Lord Mansfield ap¬ 
plies the principle, not on the principle itfelf: there can¬ 
not, however, be a ftronger cafe of moral obligation than 
the prefent, for the giving this bond of the deceafed was 
the inducement to the Plaintiff to lend the money. True- 
man v. Fenton , Cowp. 544. Lord Mansfield and the reft of 
the Court fully recognize the principle, and found on 
it their decifion, that a bankrupt, promifing after he has 

obtained 
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1813. obtained his certificate to pay a debt thereby barred, is 
s “—T ‘ bound by his promifc. Barnes v.; HedJey , ante 2. (84. 

Vm A promife to pay the principal money lent on an ufu- 

Mcggepidge. rious fecurity, with legal intercft, was held valid; and 
many cafes to the like effeft are there cited. Although 
no reafons are afligned for the judgment, it inuft ncccf- 
farily have proceeded on the ground that a moral obliga¬ 
tion will fupport a promifc to pay. 

Shepherd and Vaughan Serjts. contra. The cafe of 
Doe v. Straphan is favourable to the Defendants. The 
Court were obliged to hold that the deed of a married 
woman was abfolutely void, and by a refinement in law 
they prefumed a rc-delivery; but no consideration is 
ncccfiary to give effect to a deed, therefore the cafe does 
not decide that an engagement made by the feme covert, 
or money paid for her ufc, was a good confideration 
for the fubfequent aft. It will not be contended that 
the letter amounts to a re-delivery of this bond ; if it 
does, let the Plaintiff fue on the bond. [Lens difclaimed 
the re-delivery.] Barnes v. Hcdley was decided on the 
ground that the money advanced to the Defendant was 
an old fubfifling debt, and therefore a good confideration 
for the promife. [Heath J. In the cafe of ufury there 
could be no fubfiiting debt. Gibbs J. In this cafe 
there was an advance of money.] The feme covert 
never had the money : neither can a feme covert by any 
means create a debt from herfclf, fo that on the de¬ 
claration die cafe {lands thus, that (he, not being in¬ 
debted, was not liable, and in confideration of her not 
being liable, (lie undertook to pay. If this money had 
been advanced, not on her bond, but on her mere pro¬ 
mife, a fubfequent promife to pay made when flie became 
difeovert, would be merely void. A bye gone debt from 
a third perfon would be no confideration for a promife 
to pay. There mull be an agreement not to fue, oy 

6 feme 
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fome new con fideration moving to the promifer or from 
the lender. The deVife of the property to the execu¬ 
tors, is no confideration. There is no mutuality or con¬ 
nection between this confideration and this promife, for 
the whole tranfaCtion had an end before the decafed was 
difcovert. The law docs not recognize the principle to 
the extent dated, that every moral obligation of any 
fort or kind whatever would be a good confideration for 
a promife. There mud be a mutuality. This cannot 
be a drenger cafe than if the money had been advanced 
to the feme covert herfelf; yet in Lloyd v. Lee, i Str. 94. 
it was held by Pratt C. J., where a married woman gave 
a note as a feme foie, anti after her hufband's deceafe, 
in confideration of forbearance to fuc, promifed pay¬ 
ment, that the note was not barely voidable, but abfo- 
lutely void, and that forbearance, where originally there 
was no caufe of action, is no confideration to raife an 
ajfumpjit. Barber v. Fox, 2 Saund, 134. AJJttmpJit by 
the heir to pay the bond of his ancedor, in confideration 
of forbearance to fue, was held void. [ Mansfield C. J. 
and Gibbs J. Neither of thofe cafes is applicable, for 
it did not appear in the lad that the ancedor bound his 
heir in the bond, forbearance to fuc is the forbearing of 
that which he may legally enforce, and as there was 
before the renewed promife no right of aftion, fo there 
could be no forbearance. It might, we will fuppofe, 
have been the moral duty oj the feme covert in Lloyd v. 
Lee , to pay the note before, but as die was not legally 
liable without a promife made by her after Ihe was dif¬ 
covert, the confideration fo averred did not cxid; but it 
does not follow that no ether confideration could have 
been dated, that would have fupported the promife. - ] 
In the cafes of bankruptcy, and the datute of limitations, 
the law only fufpends the remedy, it does not ex- 
tinguifh the debt; but here no debt ever exided; the 
a£ls of a feme covert not being voidable like thofe of an 
infant, but actually void. 
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Mansfield C. J. The counfel for the Plaintiff need 
not trouble themfelves to reply to thefc cafes; it has 
been long eftablifhed, that where a perfon is bound 
morally and confcientioufly to pay a debt, though not 
legally bound, a fubfequent promife to pay will give a 
right of action. The only quell ion therefore is, whether 
upon this declaration there appears a good moral obliga¬ 
tion ? Now I cannot conceive that there can be a 
ftronger moral obligation, than is flated upon this record. 
Here is this debt of 2000/. created at the defire of the 
teftatrix, lent in fa£l to her, though paid to Hiller. 
After her hu/band's death, (he knowing that this bond 
had been given, that her fon-in-law had received the 
money, and had not repaid it; knowing all this, {he pro- 
mifes that her executors (hall pay: if then it has been 
repeatedly decided that a moral confideration is a good 
confideration for a promife to pay, this declaration is 
clearly good. This cafe is not diftinguifliable in prin¬ 
ciple from Barnes v. Hedley: there not only the fccu- 
rities were void, but the contrail was void; but the 
money had been lent, and therefore when the parties 
had {tripped the tranfaftion of its ufury, and reduced 
the debt to mere principal and intereft, the promife 
made to pay that debt was binding. Lord Mansfield’s . 
judgment in the cafe of Doe on the demife of Carter v. 
Strapkan , is extremely applicable. Here in like manner 
the wife would have been grofsly difiioneft, if (lie had 
fcrupled to give a fecurity for the money advanced at 
her requeft. As to the cafes cited, of Lloyd v. Lee, 
and Barber >. Fox , there was no forbearance, and thofe 
cafes proceeded on the ground that no good caufe of 
a£tion was {hewn on the pleadings. 


Heath J. I am of the fame opinion. Promifes 
without confideration arc not enforced, becaufe they arc 
gratuitous, and the law leaves the performance to the 

Jibe- 



in the Fiftt-thihd Yeah of GEORGE IIL 


41 


liberality of the makers. The notion that a promife 
may be fupported by a moral obligation is not modern ; 
in Charles the Second’s time it was faid, if there be 
an iota of equity, it is enough confideration for the 
promife. 

Chambre J. There cannot be a {hunger or clearer 
cafe of moral obligation than this. The gentleman has 
done this lady a great favour, in going to this expence, 
and accepting an invalid feeurity $ and when (he could 
give a better feeurity, it became her duty fo to do, and 
{he has done it. In the cafes cited it was the Plaintiff's 
fault if, having it in his power to ftate a good confidera¬ 
tion on the record, he ncgledled fo to do. 

Gibbs J. I agree in this cafe the Plaintiff is en¬ 
titled to recover. It cannot, I think, be difputed now, 
that wherever there is a moral obligation to pay a debt, 
or perform a duty, a promife to perform that duty, or 
pay that debt, will be fupported by the previous moral 
obligation. There caunot be a ftronger cafe than this 
of moral obligation. The counfel for the Defendant 
did not dare to grapple with this pofition, but endea¬ 
voured to {hew that there was no cafe, in which a fub- 
fequent promife had been fupported, where there had 
not been an antecedent legal obligation at fome time or 
other j from whence he wifhed it to be inferred, that 
unlefs there had been the antecedent legal obligation, 
the mere moral obligation would not be a fufiicient 
confideration to fupport the promife. But in Barnes 
v. Hcdley , certainly Hedley never was for a moment 
legally bound to pay a farthing of that money for which 
he was fued ; for it appears to have been advanced upon 
a previoufly ex ifling ufurious contradl; and whatever 
was advanced upon fuch a contradl, certainly could not 
be recovered at any one moment. The borrower, avail¬ 
ing 
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ing himfclf of the law, fo far as he honcftly might, and 
no further, reducing it to mere principal and intereft, 
does that which every honed: man ought to do in like 
circum(lances, promifcs to pay it, and that promile was 
held binding. As to the cafes of Lloyd v. l.ee, and 
Barber v. Box, they have fuflicicntly been anfwcrcd by 
my Lord, and my Brother Chatnbre: that if a man will 
(late on his declaration, a confideration, which is no 
confidcration, and (hews no other confideration on his 
declaration, although another good confideration may 
cxiil, when that which he does (hew fails, he cannot 
fuccecd upon the proof of the other which he has not 
alleged. Now’ in the firft of thofe cafes, there was 
clearly no forbearance, bccaufe forbearance muft be a 
deferring to profccute a legal right ; but no legal right 
to recover previoufly exiftod. Whatever other conl:- 
deration might exifl for the promife, it was not dated 
in the declaration: it is therefore clear that this rule 
muft be difeharged, upon the ground, that wherever 
there is an antecedent moral obligation, and a fubfequent 
promife given to perform if, it is of fufRcient validity 
for the Plaintiff to be able to enforce it. 


Rule difeharged. 
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Laino v. Gloves.. 

r TTIIS was an a&icn on a policy of infurance on a 
cargo of potatoes on board the (hip Triumph , on a 
voyage from Cork to Cadiz. The caufe was tried at 
GuildhalU at the fittings after Hilary term 18131 before 
Gibbs J., upon admiffions, which dated the Defendant’s 
fubfeription to the policy in queflion ; that Daniel Buck- 
ley was intcreftcd in the goods, as averred in the decla¬ 
ration ; that tlie (hip Triumph failed with convoy from 
Cork on the voyage in fared in February 1811, with the 
goods on board, and that (lie returned to that port with 
the convoy 5 that (lie failed again with the fame convoy, 
and, having met with an accident, put back in diftrofs, 
and the convoy proceeded without her; that after re¬ 
pairing the damage ilia had fudained, (he failed ulti¬ 
mately on the voyage infured without convoy, and with¬ 
out having obtained a licence to fail without convoy, 
(with D. Buckley , the owner of the goods, on board* 
who knew the (hip had no licence to fail without con¬ 
voy,) and was lod by the perils of the feas, together 
with the goeds. That tl»e port of Cork is the general 
place of rendezvous appointed by government for vefll-is 
to obtain convoy, and that a convoy failed from Cork fix 
weeks after the Triumph failed. And it was agreed, 
that in cafe the Plaintiff obtained a verdict, it (hould be 
entered for the fum of 167/. 151-. i</., and that the party, 
whether Plaintid' or Defendant, fucceeding on the trial, 
(hould be at liberty to take out of court the fum of 
167/. 15/. it/., which had been paid into court by the 
Defendant. The cafe turned upon the convoy a£l, 
43 G. 3. c. 57. The firft fe&ion, after reciting that it 
will add to the fecurity of trade to prevent (hips failing 
without convoy, except in certain cafes ; enacts, that it 
Vol. V. E (hall 
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A veflel which 
fails with convoy, 
and is driven back 
by weather into 
her port of clears 
ance, may law¬ 
fully fail thence 
again with her 
cargo on the 
voyage, without 
waiting for the 
next convoy from 
the fame port, 
or joining convoy 
from any other 
port. 
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(hall not be lawful for any (hip or veflel belonging to 
any of his majefty's fubje£ts* (except as is thereinafter 
provided*) to fail or depart from any port or place what¬ 
ever* unlefs under the convoy and prote&ion of fuch 
veflel or veflels as (hall or may be appointed for that 
purpofe. And the fourth fe£lion ena£ls, that in cafe 
any fuch (hip (hall fail or depart without convoy* or 
(hall afterwards defert* or wilfully feparate, or depart 
from fuch convoy* contrary to the proviflons of that a£t, 
every policy of infurance* or contrail or agreement for 
any infurance upon fuch (hip* or upon any goods* &c. 
laden or to be laden on board thereof* or upon any pro¬ 
perty* freight, or other intereft arifing out of the fame* 
whereon infurance may lawfully be made* (and which 
(hall be the property of the mafter or other perfon having 
the charge or command of fuch (hip fo failing without 
convoy* or wilfully quitting the feme* or of any perfon 
interefted in fuch (hip or cargo, who (hall have dirc&ed* 
or have been any way privy to* or inftrumental in 
caufing fuch (hip to fail without convoy, or wilfully 
feparating therefrom*) (hall be null and void. Two 
points were made by the Defendant at the trial. Firft* 
That though the (hip had broken ground* and failed 
with the convoy* and was driven back by diftrefs* (he 
was bound to (lay in port till the next convoy (hould 
(ail* before (he (hould fail again: this was denied by the 
Plaintiff* who (aid* tins cafe was like the cafe of a war¬ 
ranty to fail with convoy, which is complied with, if (he 
foils once with convoy* whether (he continues with it or 
not. GiUs 1 . fo ruled it* and held that the convoy a& 
was complied with by her failing once with convoy. 
The point was not referred. Secondly* it was urged* 
that BuckUji who had his potatoes on board* was 
on board alfo* and was privy to and inftrumental in 
the failing without convoy; to which it was anfwered 
on behalf of the Plaintiff* that as it did not appear that 

1 6 he 
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he had any control over the navigation of the (hip, and 1813. 
as the infurance was on his goods, and not the goods of ^ t.aVm p* 
thofe who had the conduft of the navigation, it was not v . 


avoid policy within the fourth feftion, even if there was 
not a fufficient failing with convoy under the firft fee- 
tion. A verdift pafled for the Plaintiff on the firft 
point. On the laft point Gibbs J. alfo thought, that the 
Plaintiff was not, within the fourth (eft ion, a perfon 
inftrumental in caufing the (hip to fail, without convoy, 
the cafe being that the (hip and convoy firft failed toge¬ 
ther, then were all driven back together, then all failed 
together again, and this (hip was then driven back 
alone. 

Bejl Serjt. in Eafter term obtained a rule nifi to fet 
afide the verdift, and enter a verdi£1 for the Defend¬ 
ant ; and he and OnJJmv Serjts. were now called on by 
the Court to fupport their rule. They urged that this 
cafe was not tike the cafe of a warranty to depart with 
convoy, which is a condition, and to bv conftrued 
ftriftly ; and wherein the moment the affurau has left the 
port with convoy, he has done all that t'- neceffary for 
him to do. The preamble of the aft is, that it is ex¬ 
pedient that veffels (hould not be permitted to fail with¬ 
out convoy, except in '.ertain cafes. This is ftill more 
fully expreffed in the body of. the firft .feftion : it (hall 
not be lawful to depart from any port or place whatever, 
without the convoy of fuch (hip or (hips as (hall be 
appointed for that purpofe. It does not fatisfy the 
terms of this ftatute to fail once with convoy; veffels 
are not to fail without it. As much mifehief will at¬ 
tend their failing a fecond time without convoy, as it 
would on failing a firft time without it. The com. 
merce of the country is equally expofed to depredation. 
Thefe words are general, not applicable only to the 
time of the (hip's firft breaking ground, or to any par- 
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ticular voyage. The intent is, that it (hall not be lawful 
for any fh'ip* at any time* to fail without convoy; if a 
(hip is driven back into a place whence convoy cannot 
be had, ncceflity cxcufes her in going thence without it ; 
and inafmuch as this (hip was driven back into her port 
of clearance, the fixth feci ion of the act would have 
cxcufed her proceeding thence with due diligence to 
join convoy appointed to fail front fome other port or 
place; but (he did not fail in quoit of convoy, but 
failed on the voyage; and the port too, into which (he 
was driven back, was a port whence another convoy 
would fail in fix weeks, of which fie might have had 
the protection if (lie would, have waited for them. The 
difference in the r'.ik of failing with or without convoy 
is very material to the underwriters. This is a lcgifia- 
tive enactment for a great national purpofc, for the pro- 
te£tion of our trade ; a policy which muit be fupported 
and the legifuture has carefully guarded againit any of 
thofe modes which, in the cafe of a condition, would 
have put an end to the condition. No exception is 
made in the a£l for the cafe of a veffol putting back, 
other than that of licence : (lie might have applied for 
and obtained a licence, if it were inconvenient to wait 
for the next convoy. She can never fail again from a 
place where convoy can be gotten, but under the pro¬ 
tection of convoy. There is no cafe decided on this 
point, but the Court will not narrow down the general 
terms of this a£t to a fingle failing with convoy. The 
affured is difeharged indeed of the penalties for leaving 
the convoy, becaufe there was a neceflity. As to the 
other point, it is decided by the cafe of Wainhmfe v. 
Cowie, ante, 4. 178. [Mansfield C. J. It was perfectly 
well known to the affured in that cafe, that the (hip was 
to run without convoy. Gibbs J. In that cafe the af¬ 
fured was contenting to her failing without convoy ; he 
vlid not indeed content that (he (hould fail without a 
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licence, but the a& prohibits only the failing without 
convoys the prohibitory claufe takes no notice of a 
licence. There is ,nn excufe given by another fe&ion 
of the a& of parliament, if the allured has got a licence ; 
but he failed to obtain it, and fo failed unexcufed. The 
counfel for the Plaintiff diftinguilhed that cafe at the 
trial, in this point, that at the time of putting the goods 
on board, that Defendant meant the (hip Ihould fail 
without convoy ; here this Defendant did not.]] The 
a£t does not relate to the mcment of putting the goods 
on board ; it relates to the moment of failing. The 
Court, in the cafe of TVamhoufe v. Coivie, diftinguilhed 
the being privy from the being inftrumental, and held 
that cither avoided the infurance. The Plaintiff wilhes 
it to he argued, that the allured muft be privy to, and 
inftrumental in the failing to incur the forfeiture. But 
mere knowledge of the fa£l is privity, and is by this act 
made fufficient to incur the prohibition. This Defend¬ 
ant was with his goods on board at the time of the fail¬ 
ing, and therefore was privy to the failing; which has 
brought him within the penalty, and he has proved ho 
fufficient cxcufe to bring himfelf out of it again : but is 
clearly an offender againft the a£t. 


1*13* 
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Shepherd Serjt. was to have fhewn caufe againft the 
rule. 


Mansfield C. J. I do not know how to put this 
better, than by comparing it to the common cafe of 
warranty to fail with convoy. It is admitted by the 
Defendant that the {hip is excufcd, as in a cafe of necef- 
fity, if ihe is driven into a port whence no convoy is 
appointed, and fails from thence without it; but there 
is no excufe in the a£t, of her going without convoy 
from luch a port into which Ihe is driven, becaufe there 
is no coiiyoy from tncncc. There is not in the a£t a 
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hint of any thing to be done, except on the original fail¬ 
ing } it could not however efcape the legiflature, that a 
(hip failing with convoy muft be liable to be driven 
back, and meet with accidents, and that there ought to 
be fome provifion for her coming out again, if they 
meant to legiilate for that cafe. We think therefore it 
muft be interpreted as in a warranty, and that if Ihe 
have once failed with convoy on the voyage, (he has 
complied with the requifmons of the ad; and if, for 
fome neceffiry caufe, ihe is honeftly obliged afterwards 
to leave her convoy, this is not deferring, but is a. cafe 
not prohibited by die ad. 

Hf.ath J. The (hip has literally complied with the 
provifion of the ftatute, and this is a cafe of penalty and 
forfeiture, and we arc not to extend it. 

Chambre J. I think the ad meant only to apply to 
her firft failing in her voyage, and 1 think it is not for 
us to extend it further, and there is very good reafon 
why it fhould be fo. At firft failing, a (hip is fully 
manned, vidualied, and provifioned, proportionably to 
the voyage which is in contemplation: but it would 
greatly enhance the expenses of (hip-owners, if every 
time a (hip was obliged by bad weather to put back, (he 
was obliged to remain till a firefh convoy was appointed : 
the expences of fupperting the crew and re-viclualling 
die ihip would be a much greater evil than could be 
compenfated by any advantage to be derived to the 
commerce of the country by this coaftrudion of the 
ad. 


Gibbs J. I am of the fame opinion. I attend to 
the diftindion made by the counfel for the Defendant 
between the words of a warranty to fail with convoy, 
and the words of this ad, and to their argument, that 

a (hifr 
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a (hip having once failed with convoy, according to the 
warranty, has performed the condition* They fay that 
thefe general words ‘of the a& apply, not to the firft 
going from port only, but to the (hip ever leaving the 
port, or leaving any other port into which (he may be 
driven. The words certainly may be underftood, taken 
by themfelves, in as wide a fenfe as they put them 5 but 
we are to confider them with reference to the fubjeft- 
matter. Perfons engaged in fea-faring tranfa&ions, re¬ 
gulate their adventures according to the expedited convoys, 
which are tolerably well known \ and it feems reafonable 
to underftand the words in the fame mode as the under¬ 
writers underftand the language of a policy when they 
make infurances, that is, looking to the (hip's departure 
with convoy in the ordinary courfe of trade once, and not 
requiring it upon every future accidental driving back * 
and as my Brother Chambre fays, there are many perifij- 
able commodities, which would periih by being detained 
for the next convoy; and therefore, as the words will, 
X think, admit of the conftru&ion, and as it would very 
much (hackle the commerce of the country to put on 
them the very ftridt interpretation contended for, we 
think that we ought not to adopt it. The rule therefore 
muft be 

Difcharged. 
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June a* Olive and Others, Afiignees of John Jacob and 
William Jacob, Bankrupts, r. Smith and 
Others. 


If a perfon en- 
tnailed with value 
trulls his creditor 
with that which 
may become pro¬ 
ductive of value, 
the firfl becoming 
bankrupt, the /«.*- 
cond may retain 
his debt out of 
the proceeds of 
the thing en- 
trulled to him, 
and only pay the 
balance. 

A., a merchant, 
employed B., a 
broker, to effeJl 
policies and fell 
poods, and trufled 
him with the pof- 
fedion of the po¬ 
licies. A. being 
indebted to B. for 
premiums of in- 
lurance, and hav¬ 
ing obtained an 
advance cf money 
upon a pledge or 
goods plaref 1 . in Ji-’r, 
hands for tide, Lot 
not on tl:'/P-- goods 
to the exclufton of 
Ads pineral rre- 

riit, i.l ''—lii 1 ' 1 

nr.it. A.'ie.v 
a lot's liuj.pcned, 
and B. rtet ivcJ it 
from flic muler- 


yHIS was an action for money had and received, and 
upon an account fluted. Upon the trial of the 
caufeat Guildhall, at the fittings after Hilary term 1813, 
before Gibbs J., it was proved, that the Defendants were 
infurancc-brokcrs, and had for forne years been in the 
habit of tranlacling infurancc Inilincfs for the Jarsbs, the 
bankrupts. The Defendants were alfo general brokers, 
and afled as fuch for the bankrupts. The bankrupts 
had depofited fomc wool with the Defendants for fulc, 
about four months before their failure ; and a few weeks 
before that event, placed fomc codec and fugar in their 
hands alfo, with "milructions to fell, and obtained from 
them, a few' weeks before the bankruptcy, an agreement 
to advance, upon the fecurity of theie goods, the amount 
of two thirds of their value, by the Defendant’s accept¬ 
ances, but nothing was at that time faid concerning the 
policies. The Defendants accordingly accepted bills to 
the amount of 15,741/. 6 s. 6 d. There was ailo a thip 
transferred to the Defendants for their further fecurity j 
and • the bankrupts gave the Defendants authority to 
apply the proceeds of the goods, when they fliould be 
fold, to the payment of the bills 5 if the goods were not 
fold in time, the bankrupts .were to provide for thofe 
payments. The bankrupts were at the lime of their 
lailure indebted to the Defendants in the fum of 
4057/. 1 !j- vd., upon the balance of tlic inlurance ac¬ 
count, making a total fum due to the Defendants of 


w: iters: heir! that this was a mutual credit, within the flat. 30 G. a. c. 3., and that fl. 
might retriu ;!,u fum received for the loij, it. liquidation of his advances as well as of the 
Lal iixc due Gs >.jU iJurris. 
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19,799/. 18/. 2d. The Defendants had effe&ed for the 
bankrupts before their failure a policy upon the flup 
Invention , upon which a lofs occurred after the bank¬ 
ruptcy, and the Defendants fubfequently received thereon 
the fums of 13,691/. i6j. i id. and 45/. from the under¬ 
writers, making together an amount of 13,736/. 16/. 1 id., 
which fum, or at all events the balance thereof, amount¬ 
ing, after deducing the fum due on the infurance ac¬ 
count, to 9659/. 11/. 8 d., the Plaintiffs.fought by this 
aftion to recover. The goods were not fold till after 
this money had been recovered from the underwriters. 
No account of any tratifa&ion relative to the goods had 
been rendered before the failure, nor did it appear that 
any feparate infurance account had been rendered fince 
the commencement of thefe tranfactions. Baft Scrjt. 
for the Plaintiff's, urged, that as the money for the lofs 
was not received until after the bankruptcy, there could 
be no fet-oft". But Shepherd Serjt. for the Defendants, 
urged, fir ft, that the Defendants, as brokers, had a lien 
on the policy for their general balance, or if not, then 
that this was a cafe of mutual credit within the ftatute 
5 G. 3. c. 30. f. 32., and he cited the cafes of Parker v. 
Carter , Cake’s Bankrupt Laws, 5 ed. 567. Whitehead 
v. Vaughan, ibid. 566. Ex parte Decze, 1 Atk. 228. 
and Atkinfon , AJftgnee of Hodges, v. Elliott, 7 T. R. 378. 
Gibbs J. thought that with refpedl to the policy account, 
there was no doubt but that the fum due to the De¬ 
fendants for premiums was to be fet againft the fum 
received by them for Ioffes, and they might retain this 
by virtue of their lien. But he did not think the brokers 
had a lien on the policy for their advances on the 
goods. The (jueftion was, whether the whole accounts 
were to be mingled, and whether the Defendants* 
who had received a fum of money on that policy, could* 
apply it as againft the money that had been advanced* 
on the goods, and whether it was, as was urged, within 4 

tho 
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the ftatute 5 G. 2., a mutual credit. As to this Gibbt 1 . 
‘left it to the jury, whether the efied of the agreement 
to advance two-thirds of the value of the goods, was to 
reft rid the lenders to the fecurity of thofe goods only, 
and not to give them the general fecurity of the De¬ 
fendants ; if it was not rcitrided to the goods, he 
thought it a cafe of mutual credit. The jury found that 
the fecurity was not reftrided to the goods, and that 
there was nothing to exclude the fecurity of the policies, 
and found a verdid for the Defendants. The learned 
Judge did not decide this on the authority of Parker v. 
Carter in particular, but on the fad that the bankrupts 
had trufted the Defendants with the pofleflion of goods, 
and that the Defendants had trufted the bankrupts with 
the money advanced, partly on the fecurity of the policies 2 
and that the general principle was, that wherever each 
party has trufted the other with the pofleflion of value, 
the aflignees of either, becoming a bankrupt, cannot 
withdraw that value from the other, but on the terms of 
paying the Defendant what is due between them. 

Beji Serjt. in Eafier term obtained a rule tiifi to fet aflde 
the verdid and have a new trial i upon which occafion 

Gibbs J. obferved, that in Parker v. Carter it was 
held, that after the Defendant had been beaten out 
of both his grounds, of lien and of mutual debts, he 
might fubftantiate his demand on the ground of mutual 
credit. In that cafe the Defendant fet up a claim on a 
pdlicy for the general balance due to him as agent, and 
he was allowed to retain the policy as a fecurity for the 
money lent as well as for the premiums. He thought 
this cafe came within the fame rule of mutual credit. 
Em parte Deexe, 1 Atk. 228. Lord Hardvticke there 
fays, « notwithstanding the rules of law as to bankrupts 
reduce all creditors to an equality, yet it is hard, where 
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a man has a debt due from a bankrupt, and has at the 
fame time goods of a bankrupt in his hands, which can-i 
not be got from him without the affiftance of law @?S 
equity, that the aflignees (hould take them from him] 
without fatisfying the whole debt. And therefore die 
claufe in the a£t of parliament 5 G. 2., relating to mutual 
credit, has received a very liberal conftru&ton, and there 
have been many cafes which that claufe has been ex¬ 
tended to, where an account would not lie, nor would 
this Court, upon a bill, decree an account. It is very 
hard to fay mutual credit flSould be confined to pecu¬ 
niary demands, and that if a man has goods in his hand* 
belonging to a debtor of his, which cannot be got from 
him without an a&ion at law or ffill in equity, that it 
ihould not be coniidered as mutual credit: and Lord 
Coivper’s opinion in Demainbrayv. Metcalfe , 2 Kern. 691. 
plainly favours that conftru&ion; for he looked on the 
jewels pawned and notes given, as an account current 
between them.” Lord Hardivicke’s do&rine goes the full 
length of this cafe. In the cafe, indeed. Set parte 
Ockenden , 1 Atk. 235., it feems as if Lord Hardvnche 
had decided the cafe Ex parte Deeze on very different 
grounds than thofe dated in the report itfelf, and he 
extremely fliortens the do&rine there laid down, and 
fry*. that the cafe was decided on the particular cir> 
cumftances, viz. the date of the account, and an ufage 
of the trade. There the matter reded for fome time 1 
but it will be found that the Courts have always fince 
inclined to fupport the do£lrine in Ex parte Deeze: as, 
in Smith v. Hodfon , 4 Term Rep. 211., did Lord Ken¬ 
yon C. J., and they have fince inclined to that view. 
And in the cafe Ex parte Octenden no judgment was 
given. \Befl and Rough Serjts. obferved, that in the 
lated editions of Athyns it appears that the judgment 
was afterwards given according to Lord Hardvuicid% 

original 
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briginal opinion in that cafe (a), narrowing the do£tr:ne 
»e had advanced on the cafe Ex parte Deeze f and Lord 
if Mansfield C. J., in the cafe of Green v. Farmer, 4 Burr. 
P222., fpeaks of Ex parte Deeze in the fame way.] The 
niftory of that cafe is extraordinary. My Lord Chief 
Juft.ice has told me, that early in his life, in the very 
teeth of Green v. Farmer, he and the late Lord AJhburU n 
proved a cuftom for dyers to have a lieu for their gene¬ 
ral balance j and I have myfelf proved that cuftom l'eve- 
ral times fince. In Green v. Farmer there was no evi¬ 
dence of it, and the cafe was decided on the ground 
that no fuch cuftom exifted. If the doctrine of Ex 
parte Deeze is to be fupported, the doctrine of lien is 
quite put out of defers -in all cafes of bankruptcy what¬ 
ever. For the doctrine of mutual credit will cover all 
the cafes of lien, and alfo goes a great deal further. In 
the cafe of French and Others, Jljfignees of Csx, v. Fenny 
Cooke's Bankrupt Law, 5 ed. 554., the Court fpeaks with 
great approbation of Ex parte Deeze, and Buller J., and 
afterwards Lord Mansfield C. J. adopted it as a principle, 
that wherever there is. a mutual truft, that is, wherever 
one party being indebted to another intrufts that other 
with goods, it is a cafe of mutual credit. And this is 
not an obiter dictum , but made a material ingredient in 
the judgment in an important cafe, French v. Fenn. I 
have faid the more on this fubjeef, becaufe it is a very 
important doctrine. 

Shepherd and Vaughan Scrjts. on a former day in this 
term fliewed caufe againft: the rule. They contended 
that whether the cafe of Parker v. Carter refted on the 

(/i^ In Green v- Farmer, t Bt. and no precedents being then 
Rep. 653. Lord Mansjield is produced to the contrary, he de¬ 
nude to fay, ** Atkjns only rc- termined according to his opi- 
ports what was faid (in Ex parte nion in Auguft, as reported by 
Ockeruten,) on lath Aug. <754. AtkynsP 
ft flood over to the loth Dec., 
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ground that the broker had a lien on the policy for every 
tiling that might be due to him, or whether it proceeded 
on the doctrine of mutual credit, it was equally decifive 
in favour of the Defendants. The circumdance that 
the money was in this cafe received after the bankruptcy 
made no difference. If they had a lien, whether they 
received the money before or after the bankruptcy, they 
would equally have a right to retain it to the amount of 
their debt. If the lien was limited to the infurance 
account, it became neceffary to enquire whether this 
tranfaction confiituted a mutual credit. If the De¬ 
fendants had received the money before the bank¬ 
ruptcy, there would have been a regular legal fet-off. 
The words of the Hat. 5 G. 2. c. 30. f. 28. are, “ where 
there hath been mutual credit given b *the bankrupt and 
any other perfon, or mutual debts between the bankrupt 
end any other perfon, at any time before fuch perfon 
became bankrupt, the commilfioners (hall date the ac¬ 
count between them, and one debt may be fet againft 
another, and what (hall appear to be due on either fide 
on the balance of l’uch account, and on fetting fuch 
debts againil one another, and no more, (hall be claimed 
or paid on either fide refpettively.” The Courts have all 
held, that mutual credit means fomething more than 
mutual debt: it extends to this ; wherever at the time 
of the bankruptcy each party has been trading the other 
with power to receive, though the money be not re> 
ceived at the time of the bankruptcy, yet if it be at any 
time received by virtue of that trull, it comes within 
the defeription of mutual credit. Ex parte Dene was 
the cafe of a packer, who clearly had a lien for his 
packing account, but it was decided, that if he had 
another debt due to him from the fame perfon, the goods 
(hould not be takon from him till he was paid the whole. 
That was a quedion upon a cudom of trade. But the 
only quedion which can arife upon a cudom of trade is 

this. 
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this, whether a man hath a general lien for all goods 
which are benefited in like manner by his performing on 
them, a fimilar operation, or only for the operation per¬ 
formed on that particular article ; but it cannot be raifed 
as a queftion upon a cuftom of trade, whether the lien 
(hall extend to all debts whatever due between the par¬ 
ties. French, AJJignee of Cox , v. Fenn , Cooke. 5 ed. 554. 
It is material there, that a much larger fum was due 
from Cox to the Defendant, than his (hare of the pearls 
was, which raifed the queftion, not whether the De¬ 
fendant could retain the one-third of the price of the 
pearls, which he had advanced for the purchafe of them, 
but whether he had a right to retain one-third of the 
proceeds. The pearls were not fold at the time of the 
bankruptcy; fo it was not a cafe of fet-off, and the 
only queftion was, whether it was a cafe of mutual cre¬ 
dits. That was held a mutual credit. Lord Mansfield 
{aid, « Cox had trailed Fenn with the pearls, and Fenn 
had traded Cox with other goods, which in all proba¬ 
bility he would not otherwife have done.” So, here the 
bankrupts had traded the Defendants with the policy, 
and the Defendants had trufted the bankrupts for the 
money. Fuller J. fays, “ Where there is a truft be¬ 
tween two men on each fide, that makes a mutual credit. 
Mr. Led s argument goes on the ground that there are 
in the ftatute no fuch words as mutual credit, but only 
mutual debts j" and he refers to Prefect? s (1 Atk. 230.) 
and Deend % cafes. Therefore the Court confidered the 
laft as decided on the general principle, and not on the 
particular circumftances: for if that bad been decided 
on a cuftom of trade, it could have had no poffible re¬ 
ference to the cafe of French v. Fenn. Whitehead v. 
Vaughan. {Gibbs J. Butler J. fays, that cafe was de¬ 
cided ftri&ly on the law of lien.] It is only cited to (hew 
that die circumftance of receiving the money after the 
bankruptcy makes no difference. Aikinfon, AJJignee of 

Hodges , 
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Hodges, v. Elliott, 7 T. R. 378. In that cafe there was 
a fpecific tranfa&ion, in which the Defendant would be¬ 
come indebted to Hodges in the fum of 130/. on the 1 ith 
of December 179 6 , and Hodges would be indebted to the 
Defendant in 230/. on the 9th of March 1797$ yet it 
was held, that the bankruptcy happening on the 13 th of I 
December, the one fum might be retained by the Defend-! 
ant againft the other: and the Court there approve of 
the cafe Ex parte Prefcot. There were debita in preefenti 
folvenda in future. So here, it mull have the fame open 
ration between the parties, as if the payment had been 
made at the time the truft was given. Ex parte Boyle, 
Cooke, ; ed. 561. Lord Cork lent Shepherd his notes for 
981/., and Shepherd promifed to indemnify him. Shep¬ 
herd becoming bankrupt before two of the notes were 
due. Lord Cork paid what remained due on them. Shep¬ 
herd having paid tool, in part. The Lord Chancellor 
held, that the adminiftrator of Lord Cork was entitled to 
fet the debt due to Shepherd againft the payments after 
the bankruptcy. This cafe mull neceflarily have pro¬ 
ceeded on no other ground than that of a mutual cre¬ 
dit } for it is only by the ftatute 49 G. 3. r.121., that if 
a perfoa is furety for another, though he pays not the 
money before bankruptcy, he may pay it after, and 
prove it under the com million. That cafe therefore moft 
obvioufly (hews, that though there was no debt due at 
the time of the bankruptcy, yet that as ‘ there was a 
mutual credit, when that mutual credit ripened into a 
mutual debt, it became the fame thing as if it had 
exifted in the ihape of a debt at the moment when the 
mutual credit. was created. In Smith v. Hodfon, Lord 
Kenyon C. J. there recognizes both the cafes, JEW parte 
Deeze, and French v. Fenn. If there had been no mutual 
dealings, the Defendant Hodfon in that cafe could not have 
proved his acceptance as a debt under the commiflion. 
But when the aflignees brought an a&ion againft him 
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for goods fold and delivered, it was holdcn, in order td 
enable him to counterbalance his acceptance by the 
goods, that he had a mutual credit: for Lewis and Potter 
,had trufted the Defendant with the goods, and the De¬ 
fendant had trufted the bankrupts with his acceptance ; 
^nd though it was not paid till after the bankruptcy, yet 
^le right fliould refer to the time of creating the credit, 
iord Hardwiete’s firft opinion is the heft. ^Mans¬ 
field C. J. Unfortunately Lord Harwirle’s judgments 
in general are known only hv Mr. Athyns' Reports, 
which arc extremely inaccurate.] The lull cafe is pre- 
cifely in point, and jufticc is on this fide. Ex parte 
Prejcott , i Aik. 232. has been confirmed by many fub- 
fequent cafes. The petitioner was creditor by notes for 
100/., and 10/.; and debtor by bond of 340/., not pay¬ 
able for near three years after the petition, and he prayed 
and was permitted to pay only the balance. At that 
time a debitum in prefenti folvendum in future could not 
be proved under a commifiion of bankruptcy. So 
Lord Hardwickc neceffarily muft have decided this 
cafe on the ground of mutual credit, as the Reporter 
reprefents. 

Befi being prevented by indifpofition from arguing 
the cafe. 

Rough Serjt. endeavoured to fupport the rule. In the 
cafe Ex parte Ochenden the Court exprefled a wifli not to 
break in upon the laws of bankruptcy. The Defendants 
have called in aid the juftice of the cafe. It is a mere 
queftion of law, and there is no more injuftice done if the 
Plaintiff fucceeds in this caufe, than there is in any 
other cafes of bankruptcy. [. Mansfield C. J. Acc."\ 

The original briefs and record in Parker v. Carter have 
been fearched into, and that cafe is found diftinguifhable 
from this; the printed report of the cafe ftates the De- 
6 fendants 
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fendants to have been general agents: it therefore was 
important to inquire in what their agency confifted. By 
the cafe laid before Wood B., then at the bar, for his opi¬ 
nion, on which the a&ion was brought, it appears that 
the general agency was exercifed in the capacity of an 
infurance-broker only. Williams was at this time in¬ 
debted to Carter and Co., for other a durances effected 
for him. Therefore it appears there was no general 
agency, otherwife than in the chara&er of infurance- 
broker, which differs that cafe from the prefent. And 
the quellion in that cafe therefore was, whether the 
allowance to the Defendant fhould go beyond the ex- 
pences on that particular policy; and the term general 
agent, as it is there ufed, means that he had a general 
lien for all policy bulinefs. {Gibbs J. I obferve that the 
argument in the report of that cafe is not founded on the 
ground of mutual credit, but of lien only, which feema 
to agree with the Plaintiff’s hypothecs, and it is extra¬ 
ordinary that the fpccial cafe referved upon the trial of 
the caufe leaves us in the fame obfeurity: it fays, he 
acted as infurance-broker, and general agent, as per ac¬ 
counts annexed.3 Thofe accounts have not been found. 
{Mansfield C. J. It was a ftrange thing if there the 
quellion was, whether the Defendant fhould retain only 
for his balance on that particular policy, or for die ge¬ 
neral balance of the infurance account. Gibbs J. I 
came to London in 1775. I was pretty early converfant 
with fome bulinefs of that fort, and never remember 
any doubt to have exilted in the profeflion whether a 
policy-broker had a lien for his general balance on the 
infurance accounts.} Wtod ’s opinion was that he had 
no fuch lien. {Gibbs J. The difficulty is, that if the 
doctrine of mutual credit is to prevail to this extent, 
there is no cafe where the do&rine of lien need be 
mooted in bankruptcy: for wherever there is a lien, 
Vol. V. F there 


1813. 

Oliva 


V. 

Smith. 
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there is alfo a mutual credit. Yet the cafes have not 
gone on that ground, but many of them have been fe- 
rioufly and carefully confidered on the queftion of lien.] 
Ex parte Ockendett was decided againft the principle of 
mutual credit, and it now appearing that Ex parte Deexe 
was decided on the particular circumilances, that cafe 
rnuft alfo be laid afide. French v. Fcnn falls very much 
within the principal cafe. [Gibbs J. There was no 
exprefs credit in French v. Fcnn, but the contrary.] 
Rough admitted that he did net knew how to explain 
away French v. Fcnn. 

Adjornatur . 


On this day Bt/i endeavoured to fupport the rule. 
He urged that the decifions relied on by the De¬ 
fendant had gone much further than the letter of the 
aft of parliament warranted the true fenfc of mutual 
debts and mutual credits was to be confined to pecuniary 
tranfaftions only, and inafmuch as there were contra- 
diftory decifions upon the point, the mod reafonable 
(hould be adhered to : the right of fet-off could not, for 
the purpofes of juftice, be carried too far; but the right 
of mutual credits was not to be extended, becaufe, in- 
ftead of favouring an equal diflribution of the funds 
among the creditors at large, wherein thegreateft equity 
lies, it favours an individual at the expence of the 
general creditors. Lord Hardivicke is oppofed to him- 
felf in two conflifting decifions; and Lord Mansfield, in 
Green v. Farmer , I Bl. 653., fays that Ex parte Ockenden 
is the better doftrinc: the cafes Ex parte Deeze, Ex 
parte Prefcott, Ex parte Boyle , French v. Fcnn , and Parker 
v. Carter , muit therefore be confidered as having pro¬ 
ceeded on a miilaken doftrinc. (He prayed that this 
cafe might be turned into a fpccial verdift, and might 
go to the dernier refort.) 


Mansfield 



iv the Fifty-third Tear of GEORGE III. 


67 


Mansfield C. J. The cafe of Parker v. Carter runs 
upon all-fours with the prefent cafe: the cafes of French 
v. Fenny and Ex parte Prefcott , are alfo prodigioufly 
ftrong: fome of thofe cafes feemed to have gone further 
than the words of the flatute would clearly warrant, 
and fay that wherever there is a mutual truft, the ba¬ 
lance only {hall he paid. I ihould have thought that 
the words of the ftatute meant only money tranfa&ions; 
but if the extenfion of mutual credit be, as it has been 
contended, a miftaken do&rine, the miftake is fo deeply 
rooted, it having been again and again confirmed, that 
it would be raih indeed to overturn it; and there is a 
great deal of juflice in the determination, at which, not 
only the Court of King’s Bench, but the Court of Chan¬ 
cery, have arrived on this point. It would be nugatory 
to put this in a courfe of further difeuffion, when every 
Court would fay that the point had been determined 
again and again : the rule therefore mud be difeharged. 

Heath and Chambre Js. concurred. 

Gibbs J.' The refult of the cafe of Green v. Farmer 
was contrary to this doftrine, and therefore if the 
doftrinc of mutual credit is to prevail to the extent 
now contended for, the cafe of Green v. Farmer was 
wrongly decided: that cafe was decided folely on the 
queftion, whether the dyer had a lien, and the queftion 
of mutual credit was not thought of. The point -was 
confidered in the cafes of Ex parte Prefcott and Ex parte 
Denie, and from thenceforth, as far as we can learn, it 
was at reft for a confiderable period, till the cafe of 
French v. Fenny which took place about 30 years ago ; 
and the cafe Ex parte Deeze was then again brought 
forward. The Court of King’s Bench gave it a good 
deal of confideration: the cafe Ex parte Ockenden was 
mentioned, but the Court gave credit to the cafe Ex 
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commanded them and eveiy of them, jointly, and fepa- 
rately, that they or fome of them fiiould attach the 
Pla.ntdT by his goods and chattels, fo that he might ap¬ 
pear at the then next county court which was to bo 
holacn for the county, to anfwcr the Defendant Taylor 
of a plea of trefpaia on the cafe to his damage of too/., 
which warrant afterwards, and before the time when, 
&c. on the fame uay. See. was delivered by the Defend¬ 
ant Taylor to the Defendant Dry, fo being fuch bailiff, to 
be executed in due form of law $ by virtue of which 
writ and warrant the Defendant Dry, fo being fuch 
bailiff, afterwards at the time when, &c. peaceably 
and quietly entered into the meffuage in which. Sec. (the 
outer door thereof being then and there open,) in order 
to feize and take, and did feize and take the goods and 
chattels of the Plaintiff iu the declaration mentioned, the 
fame being in the fame meffuage, for the purpofe of at¬ 
tacking the Plaintiff according to the exigency of the 
writ and warrant; and in fo doing the Defendant Dry , 
fo \>eing fuch bailiff, then and there neceffarily and un¬ 
avoidably committed the a&s above juibifxed. The 
Plaintiff demurred to this plea, and afligned for caufc 
that it did not thereby appear that the fuppofed attach¬ 
ment of the Plaintiff by his goods and chattels in the de¬ 
claration mentioned was reafcnable attachment, or fuch 
as the Defendant Dry was authorized to make under and 
by virtue of the writ and warrant in the plea mentioned. 
The Defendants joined in demurrer. 


Bejl Serjt. endeavoured to fupport the demurrer; hi- 
abandoned the eaufe fpccially afligned, and the authority 
of Jlargreave v. IVard, Lutw. 1456. in fupport of it.. 
He contended, firft, that fince the ffatutc 51 G. 3. r. 124. 
f 2. which dire&s that no writ of diflringas (hall iffue 
until affidavit is made of the perfonal fervice of a fum- 


mons 
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mons and notice of the intention of the procefs, o t per- 
miffion given by the Court to iffue that procefs without 
the pcrfonal fervice, in cafe that cannot be had, this plea 
ought to have fliewn that the fummons was perfonally 
ferved, or a rule of court obtained, before the Defendants 
had executed the procefs. [The Court, however, were 
clear that this a£t did not extend to counties palatine : 
and threw out that it did not even extend to the Court 
of Exchequer (a).] Secondly, the plea did not fet forth 
either plaint or fummons to warrant the attachment. 
The plea in Hargreave v. Ward alleges the plaint. [The 
Court reminded him that proceeding was by plaint, not 
by jufiiciest and that the firft procefs on a jufiicies is to 
attach the Defendant by his goods. 2 Infi. 312. (£).] 
Next. The Defendants affeft to juftify the carrying 
away the goods and converting them to their own ufe, 
whereas they ought to keep them till the next court, and 
reftore them if the Plaintiff appears, and if he does not 
appear, they are forfeited. Co. Dig . County Procefs. 
C. 9. Brigg* v. Collingson, 6 Mod. 71. The procefs is 
only to compel an appearance. And Trevor C. J. there 
held that the Defendant could not, under procefs of an 
inferior court, juftify the carrying the goods away, until 
failure of appearance. So, 2 Lord Raytn. 1530. Wat¬ 
kins v. Befi t the juftification under procefs of an inferior 
court there pleaded, is, that the Defendant took the goods 


1813. 

Moore 


v. 

Taylor. 


(a) On this lame day the re¬ 
porter heard Peake move in the 
Exchequer for a difiringas, on 
an affidavit, conformable to the 
ftatutc 51G. s» c. 124., that the 
officer had not been able to ferve 
the procefs on the Defendant in 
perfon. The Court granted it 
as a motion of courfc. On in¬ 
quiry he was informed that there 
had been a great ftruggle when 


the adt firft pafied, whether it 
ihould be held to extend to that 
court, the officers contending, 
tot'u •viriiut, that it did not, but 
the Court had held that it did. 

( 6 ) Chief Baron Comyn, Dig. 
County , c. 9. Procefit limits this 
to the cafe of trefpafs, and thinks 
that in other adtions the procefs 
on a jujiides , is by fummons t 
attachment, and diftrafs infinite. 

with 
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i i — 1 1 

Mooftn 

v. 

Tayloiu 


with intent to reftore them when the Plaintiff fhould 
appear to the plaint.: [?«■ Curiam. This plea states 
that the Defendant took the goods to difpofe of them 
according to the exigency of the warrant; and if he com¬ 
mitted any ahufe pr excels, or did any thing elfe which 
was not judifiable, the Plaintiff-might have replied it. 
This objection therefore is of no avail.3 Thirdly, it is 
not dated that the writ was returned. In all cafes where 
an officer judifies under procefs, he mud fhew either 
that the writ has been returned, or that he has done all 
that he can and that his duty requires, by averring that 
the writ is not yet returnable. 1 WV.f. ? 7. Middleton v. 
Price. So, Freeman v. Bluett , 1 Salt. 409. Holt C. J. 
and the Court agreed, • that wherever a principal officer 
is to judify under a returnable procefs, he mud fhew 
that the writ was returned; for he is commanded to 
return the writ, and {hail not be juflifud, unlefs he (hew 
that he paid a due and full obedience in acting under it. 
The attachment is a writ directed by the fheriff to the 
bailiff, who is therefore, in this cafe, a principal officer; 
and he mud fhew the return. For this is not like a 
common warrant, where the fheriff is merely minideri- 
al, but the fheriff is a judicial officer in executing a writ 
of jufticiet . 


Per Curiam. The cafe in Salleld didinguifhes the 
cafe of a fubordinate officer who has not the return of 
writs, from that of a principal officer; the former needs 
not, in his judification, fhew a return. The bailiff here 
is no principal officer; he does not make returns of 
writs: he only comes to the next court, and fhews what 
he has done. The warrant is not, in its terms, made 
returnable; no return therefore can be made to it. 
Neither is the fheriff the judge of the county court, but 
the fuitors: and the dieriff is an officer of the court, and 

5 the 
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the bailiff is merely his fubordinate officer. The plea 
is the ordinary plea of a warrant, as in the common 
cafe. 

Lent Serjt. was to have argued for the Defendant. 

Judgment for the Defendant. 


Morris and Desse, Demandants;-, Tenant ; 

--, Vouchee. 

ETWOOD Serjt. moved to amend a recovery by 
ilriking out the name of one of the Demandants, 
Norris t there being many parties to the conveyance j 
and fome redding in Ireland , fo that much time was re¬ 
quired for obtaining their acknowledgments, the precau¬ 
tion had beeu taken, in order that there might be the 
lefs danger of loGng the recovery by the Demandant’s 
death before it was perfected, than if there had been 
only one, of declaring in the deed making the tenant to 
the precipe, that Norris and Drjfe and the furvivor of 
them ihould be the Demandants. Norris was fince 
dead, and it was prayed that Dejfe might therefore now 
Hand on the record as the foie Demandant. 



Moors 


v. 

Taylor. 


June 30. 


Recovery 
amended by fink¬ 
ing out the name 
of one of two de¬ 
mandants, who 
dies pending the 
recovery. 


The Court permitted the amendment. 
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June 30. Meyer and Others, Afiignees of Grant, a Bank¬ 

rupt, v. Sharpe and Others. 


A merchant 
pledges for value 
the bills of lading 
of an expelled 
cargo* his pro* 
perty, in the pro- 
fits of which his 
agents abroad 
were intcrefled in 
a certain propor- 
eion. Ills agents 
without the know¬ 
ledge of the owner 
or the pawnees, 
difpofe of part 
of the cargo 


"JpHIS was an a&ion of trover brought to recover the 
value of certain quantities of tallow, ifinglas, briftles, 
bees-wax, hemp and flax, which conftituted the cargo of 
the Chip Latona from St. Peterjburgh to London. Upon 
the trial of the caufe before Mansfield C. J. at the fittings 
in London after Hilary term 1812, the Plaintiffs reco¬ 
vered a verdict for 13,327/. 54-. 7</., the agreed value of 
the goods, fubjedt to the opinion of the Court on the 
following cafe. Grant was a merchant in London trading 
extenfively to and from Ru/jia; he was not known by 
any perfon in this country to have any partner in any of 
abroad^ after which bis dealings or tram'a£Uons. The Defendants were 
the owner be- brokers in London employed by him to fell his goods 
comes a bankrupt: i m p 0rtec } a:K i W ere in the habit of accommodating him 
agents to rep’-.. 2 witn their acceptances, upon having fuch goods, or the 
the goods difpofed bills of lading for them, put into their hands. In 1809, 
55 thea^euts tlie bankrupt font out the Latsna t (amongft other (hips) 
give him bills of to St. Peterjburgh with a cargo, which lie had purclxafed 

lading, and he an g paid for, configned to Krekmer Lang and Co. of 

fends them to the r ® * 

pawnees, to m ? irA that place, who were to return the proceeds to him m 

good their fecurity. Rujftan produce. Krehmer Lang zndCo.vrexe interefted in 

affignees of the one-third of the profit and lofs of the outward adventure, 

bankrupt might and in one half of the profit and lofs of the homeward ad- 

recover the fubfti- ven ture. They in OSlober 1800 purchafed goods with 

tuted goods againft s * ° 

the pawnees. fuch proceeds, and Chipped them on board the Latona 

A bill of lading under bills of lading of that date, fpecifying the goods, 

JaftnimenToftlw deliverable to the orders of the (hippers, and fent thefe 

transfer of pro- bills of lading, unindorfed, to the bankrupt, who received 

perty in goods them in February 1810, and on the 21ft of the fame 

configned to the 

owner. 

An agent who is paid by a proportion of the profits of the adventure, is not therefore 
a partner in the goods. 

month 
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month he inclofed thofe bills c f lading, together with 
thofe of another (hip called the Droning Maria> in a 
letter to the Defendants, ftating that he fent them the 
bills of lading of the fpecificd goods by the JLaicna, and 
that moreover there were {hipped per the JEolus and Anna 
certain other fpccified goods, of which the bills of lading 
were not come to hand, but of which they fhould be put 
in pofieffion as foon as received, and in the mean while 
the bankrupt fubftituted the biils of lading of two char¬ 
tered (hips called the Vrow Gertina and Vrow Gerfina , 
with their fpccified cargoes, daily expected, and wifhed 
the Defendants to accept about 30,000/. to 35,000/. at 
6 months date; and that for fuch amount thev would 

a 

cover themfelvcs by infurance. To counteract the irre¬ 
gularity which die times were the caufe of in the bills 
of lading, he pledged his honor to the Defendants that 
the whole fhould be delivered to them in the fame man¬ 
ner, as if the bills of lading could be legally a&ed'upon. 
On the 23d of the fame month Grant drew id bills of 
exchange on the Defendants, amounting in the whole to 
33,000/., of which he advifed them; and as a farther 
fecurity for the advance, he therewith bound himfelf to 
make over to them a full and complete title not only to 
the goods, but to the three (hips firft named in his former 
letter, which were his own property, in any manner they 
might confider mod eligible. Tliefe bills the Defend¬ 
ants accepted and duly paid. The bankrupt flopped 
payment on the 8th March 1810, and committed an ad 
of bankruptcy on the 24th of the fame month, but a 
letter of licence was afterwards granted him by his cre¬ 
ditors, which was figned by the Defendants, who were 
fully apprifed of the date of liis ;t.fairs as therein de¬ 
scribed : a commifTion of bankrupt was taken out againft 
him on the 18th of December following, under which the 
Plaintiffs were chofen afiignccs of his eftate. The JLa- 
tona , although her cargo was put on board in Oftober, 
was obliged to pafs the winter at St. Ptterjburgh t during 

which. 


1813. 

Meter 

v. 

Sharps. 
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which, Krehmer Lang and Co., without the knowledge 
either of Grant , or of the Defendants, took from on board 
her, and difpofed of in Raffia, certain pieces of fail-cloth, 
and bales of ravenducks, and Flemijb cloths, comprifed 
in the beforementioned bills of lading, and afterwards, in 
confequence of an interview between the bankrupt, who 
went to the North of Europe to colled!: the effe£ls, and 
Lang , and of a remonftrance made by Grant , in lieu of 
the goods fo taken out, Krehmer Lang and Co. put on 
board the fhip Latona certain other goods, for which the 
bankrupt obtained from them bills of lading, dated the 8th 
and loth of./A/gi^ 1810,whereby the mafter of theLatona 
** acknowledged to have received from Krehmer Lang and 
Co. the articles therein fpecified, to be delivered to 
order, fay, deliverable to the holder of the bill of lading 
Jigned in October 1809 by him for 791 pieces fail cloth, 
44 bales Flemijb linen, and do pieces ravenducks. The 
bankrupt fent thefe bills of lading, not indorfed, inclofed 
in a letter, which he addreflcd from Goitenburgh , to the 
Defendants, dating that the Latona was on her voyage, 
antf he'traded that certain fums therein mentioned, to¬ 
gether-with the value of the Latona , would cover them 
for the advance they had fo liberally made. The Latona 
arrived itr London in November following, when the whole 
of her cargo, confiding of fuch part of the goods mcn- 
tioned'in the original bills of lading as were not taken 
from oh board the fhip at St. Peterjburgh , and the goods 
mentioned in the bills of lading of the 8th and icth of 
Artgujl i8ro, were taken pofiefhon of by the Defend¬ 
ants,' who afterwards fold the fame, and rendered an 
account of the Tales thereof, entitling it as “ of goods by 
the- Latona , fold by order, ' and for account, of Grant™ 
The net'proceeds amounting to 13,327/. 8/. Jd. were 
applied by ihe Defendants' in rcdu&ion of the balance 
due to them from the bankrupt: after giving credit for 
this fum, the Defendants, were dill creditors of the 

bankrupt 
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bankrupt to a confiderable amount. Krehmer, Lang , 
and Co. were largely indebted to Mr. Grant. Mr. Grant 
in his examination at the trial, dated that the goods in 
difpute were his property} but he further dated in ex¬ 
planation, that Krehmer , Lang, and Co. were intereded 
in the adventures outwards and homewards, in the pro¬ 
portions before mentioned. The quedion for the opi¬ 
nion of the Court was, whether the Plaintiffs, as aflignees 
of the bankrupt Grant , were entitled to the value of the 
whole, or of any, and what part of the cargo of the 
Latona fo taken pofieffion of and fold by the Defendants. 
If the Court ihould be of opinion that the Plaintiffs were 
entitled to the whole cargo, then the verdi& was to 
dand; if to any part of the fame, the verdi£t was to be 
reduced accordingly; and if the Court Ihould be of opi¬ 
nion that the Plaintiffs were not entitled to recover, a 
nonfuit was to be entered. 


1813. 

Met eh 


v. 

Shakes. 


Lens Serjt. for the Plaintiffs, argued that they were 
entitled to recover at lead the fubdituted part of the 
cargo; for that although a bare trudee may, after bank¬ 
ruptcy, perfect the legal transfer of property which has 
previoufly been equitably aifigned, yet that does not 
apply to fuch a cafe as this, where the goods which are 
the fubje£t of conted are entirely a new creation Cnee 
the time of the bankrupt’s transfer of the original goods. 
And the right to recover goes to the entirety, and not 
to a moiety only of the goods ; for Krehmer and Lang 
were never partners and joint-owners of this cargo, but 
only partners in the profits: therefore the whole of 
thefe fubdituted articles mud be regarded as entirely a 
new purchafe on the foie account of Grant , made at a 
time when he was incapable of acquiring property for 
his own benefit, and his transfer of it to the Defendants 
was therefore ineffe&uaL 


Vaughan 
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which, Krehmer Lang and Co., without the knowledge 
either of Grant , or of the Defendants, took from on board 
her, and difpofed of in Raffia, certain pieces of fail-cloth, 
and bales of ravenducks, and Flemi/b cloths, comprifed 
in the beforementioned bills of lading, and afterwards, in 
confequence of an interview between the bankrupt, who 
went to the North of Europe to colleffc the effe£ls, and 
Lang , and of a remonftrance made by Grant , in lieu of 
the goods fo taken out, Krehmer Lang and Co. put on 
board the (hip Latona certain other goods, for which the 
bankrupt obtained from them bills of lading, dated the 8th 
and 1 oth of Auguft 181 o, whereby the mailer of the Latona 
** acknowledged to have received from Krehmer Lang and 
Co. the articles therein fpecified, to be delivered to 
order, fay, deliverable to the holder of the bill of lading 
(igned in OSiober 1809 by him for 791 pieces fail cloth, 
44 bales Flemijh linen, and 60 pieces ravenducks. The 
bankrupt fent thefe bills of lading, not indorfed, inclofed 
in a letter, which he addrefled from Gotienburgh , to the 
Defendants, dating that the Latona was on her voyage, 
and' he-trailed that certain fums therein mentioned, to¬ 
gether-with the value of the Latona , would cover them 
for the advance they had fo liberally made. The Latona 
arrived in London in November following, when the whole 
of her cargo, confiding of fuch part of the goods mcn- 
tionedin the original bills of lading as were not taken 
from oh board the (hip at St. Peterjburgh , and the goods 
mentioned in the bills of lading of the 8th and icth of 
Auguji 18 fo, were taken pofleffion of by the Defend¬ 
ants, who afterwards fold the fame, and rendered an 
account of the falcs thereof, entitling it as “ of goods by 
the- Latona , fold by order, ' and for account, of 'Grant.** 
The net proceeds amounting to 13,327/. 8/. 7 d. were 
apiplied by therDefendattfs' in reduction of the balance 
due to them from the bankrupt: after giving credit for 
this fum, the Defendants, were dill creditors of the 

bankrupt 
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bankrupt to a confiderable amount. Krehmer, Lang, 
and Co. were largely indebted to Mr. Grant. Mr. Grant 
in his examination at the trial, dated that the goods in 
difpute were his property $ but he further dated in ex¬ 
planation, that Krehmer , Lang, and Co. were intereded 
in the adventures outwards and homewards, in the pro¬ 
portions before mentioned. The quedion for the opi¬ 
nion of the Court was, whether the Plaintiffs, as aflignees 
of the bankrupt Grant , were entitled to the value of the 
whole, or of any, and what part of the cargo of the 
Latona fo taken poffeffion of and fold by the Defendants. 
If the Court ihould be of opinion that the Plaintiffs were 
entitled to the whole cargo, then the verdift was to 
dand; if to any part of the fame, the verdi& was to be 
reduced accordingly j and if the Court ihould be of opi¬ 
nion that the Plaintiffs were not entitled to recover, a 
nonfuit was to be entered. 


1813. 

Met bb 


v. 

Shave. 


Lens Serjt. for the Plaintiffs, argued that they were 
entitled to recover at lead the fubdituted part of the 
cargo} for that although a bare trudee may, after bank¬ 
ruptcy, perfeft die legal transfer of property which has 
previoufly been equitably ailigned, yet that does not 
apply to fuch a cafe as this, where the goods which are 
the fubjelt of conted are entirely a new creation fince 
the time of the bankrupt’s transfer of the original goods. 
And the right to recover goes to the entirety, and not 
to a moiety only of the goods ; for Krehmer and Lang 
were never partners and joint-owners of this cargo, but 
only partners in the profits ^ therefore the whole of 
thefe fubdituted articles mud be regarded as entirely a 
new purchafe on the foie account of Grant, made at a 
time when he was incapable of acquiring property for 
his own benefit, and his transfer of it to the Defendants 
was therefore ineffefluaL 


Vaughan 
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1813. Vaughan Serjt. for the Defendants, contended that 

* zs Grant had transferred his equitable right to the ori- 
v . ginal goods before the bankruptcy, the fubilituted goods 

Sham*. mutt enfue the fame title, and Grant was bound, not- 

withftanding his bankruptcy, to complete the transfer. 
But, at all events, the Defendants have a right to retain 
the iliare of Krehmer and -Lang, who were partners with 
Grant in the cargo. And according to the do&rine of 
Fox v. Hanbury , Cciup. 445., Krehmer and Lang had, 
after and notwithftanding the bankruptcy of Grant , a 
right to conf-gn the whole inveftment to the Defendants, 
which they have done by their bills of lading, and the 
Plaintiffs cannot maintain trover for any part of the 
cargo. [Gibbs J. In the cafe of Fox v. Hanbury % the 
parties were clearly partners in the trade ; here Krehmer 
and Lang are partners only in the profit of the adven¬ 
ture.] It is alfo ftated that the Defendants were con- 
fiderably in advance to the bankrupt, which makes this 
a cafe of mutual credit, and brings it within the prin- 
ciple of Olive v. Smith , ante 56. Inafmuch as the 
aflignees cannot ftand in a better fituation than Grant 
could have done, they cannot take thefe goods out of the 
poffelfion of the Defendants, who have paid for them a 
valuable confideration. 

Lens in reply. Even if Krehmer and Lang were 
partners in the cargo, the Plaintiffs might recover the 
bankrupt’s moiety. It is affuming the queftion to fay 
that Grant was truftee of thefe goods for the Defend- 
ants. The property was not in exiftence at the time of 
his firft engagement to them, and the queftion is, whe¬ 
ther the doftrine of'equitable lien can be carried fo far, 
that the goods which were originally the fubjeft of that 
lien being done away, the lien (hall attach upon other 
goods which are fubftituted for the former. Suppofe 
both (hip and goods, or the £hip inftcad of the goods, 
16 had 
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had been changed, would the equitable lien have con¬ 
tinued i The legal and equitable lien on this part of 
the property commenced at the fame inftant. When 
Grant gave the pledge, he never had the defign to pledge 
thefe goods, of which he knew nothing, nor ever was 
at any time the owner: he pledged the then exifting 
cargo of the Latona. The legal title to thefe goods 
never was in Krehmer and Lang as fuppofed, nor were 
they tenants in common; therefore Fox v. Flanbury does 
not apply. 

Mansfield C. J. This is an a&ion of trover by the 
affignees of Grant , a bankrupt, againft the Sharpes , who 
are now alfo bankrupts, to recover the value of divers 
goods, the claim to which ftands on different grounds. 
As to the goods originally ihipped by the Latona^ the 
Sharpes acquired an equitable lien and right ; and though 
the bills of lading were not fo indorfed as to give the 
Sharpes a legal title to the goods, that imperfe&ion will 
not prevent the Sharpes from retaining thofe goods in 
part indemnity againft their acceptances of Grants bills. 
But as to the fubftituted goods, I am forry to fay they 
ft and on entirely different ground. It happened that 
Krehmer and Lang took out part of thofe goods which 
were firft loaded on board the Latona they were dif- 
pofed of: Grant became bankrupt in March % and in 
Auguji Krehmer and Lang put on board thefe others, 
which are called fubftituted goods, and Grant has 
fworn that thefe goods were wholly his property. He 
fays, that Krehmer and Lang were interefted in the ad¬ 
venture ; but there is a plain and clear diftindion be¬ 
tween the being partners in the goods, and being'inte¬ 
refted in the adventure. Krehmer and Lang , by die direc¬ 
tion and order of Grant , aflign thefe goods to die 
Sharpes , which would give them the legal property, if 
Krehmer and Lang were the owners of thefe goods; but 

if 
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I—V—.J 

Meyer 

V. 

Sharps. 
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Meter 


V. 

Sharpe. 


if they were the goods of Grant , Krchmer and- Lang 
could not afiign them at all, without the order of Grant, 
and Grant was now become incapable to give the order, 
for he ceafed to have property in them, all belonged to 
his alEgnees; or rather the property never was in Grant , 
for they never were purchafed till after the bankruptcy; 
the Plaintiffs muff therefore recover the fubilituted goods 
only. 


Heath and Chambre Js. concurred. 

Grass J. I am of the fame opinion. This is an 
exceffively hard cafe on the Sharpest and if in any of 
Grant’s letters there had been any word of his pledging 
the cargo, be it what it might, I fhould have thought 
tint the equitable affignment would have taken place; 
but there is no foundation for that, and if Grant not 
only did not know that any of the goods would be taken 
out, and others put in their place, but did not provide 
for any fuch cafe, it would be too much to fay, that 
when the cafe occurred, thofe other goods could pafs by 
the original transfer. As to the queflion whether the 
Defendants can retain the goods by a title derived under 
Krehmer and Lang t on the fa&s Hated on this cafe, I 
think it clear, that the intention of the parties was, not 
that Krehmer and Co. fhould have any intereft in the 
goods themfelves, but that they fhould be interefted in 
the profits of the concern only. It has been infilled 
that the Plaintiffs are entitled to recover the original 
cargo of the Latena t becaufe the bills of lading were not 
indorfed to die Defendants. A bill of lading, however, 
is not neceffary as the means for the owner of goods to 
convey his intereft therein. Therefore there mufl be 
judgment for the Plaintiff only for fo much as was 
included in the bills of lading of 8th and 10th Augujl 
1810. 


Judgment for the Plaintiff. 
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July t. 


p replevin, tried at Weftminjler , at the fittings in this 
term, the Defendant avowed for the rent of certain 
dwelling-houfes in Bethnal-Green. The Plaintiff con¬ 
tended that he had paid it, but he computed in the pay¬ 
ment the fum of 8/. 5/., being the amount of certain 
property-tax which he had paid to the collector of that 
tax, and for which he produced the colle&or’s receipts, 
having printed on them the words, “ N. B. To be paid 
by the tenant, and dcdu&ed from the rent.” The De¬ 
fendant, on the other hand, produced the aileffment of 
thefe premifes to the property-tax, by which it appeared 
that only four parts in feven of this fum was affeffed on 
the landlord under fchedule A. in refpe& of the dwel- 
ling-houfes, and the other three parts on the tenant 
under fchedule B., in refpe£l of his beneficial occupation 
of certaiu gardens, parcel of the demifed premifes. And 
if only the four parts were to be computed as payment 
to the landlord, a balance remained due to him to main¬ 
tain the avowry. But the Plaintiff contended, that in- 
afmuch as the collector’s receipt exprefled it to be all 
due under fchedule A., and as the landlord’s and tenant’s 
affeflment did not together exceed one tenth part of th,e 
rent, (the premifes being rated below their real value,) 
the Plaintiff was entitled to deduft the whole of this 
fum from his landlord's rent. The jury, under the di¬ 
rection of Mansfield C. J., found a verdict for the avow¬ 
ant, which 


A tenant is i 
entitled to dedu 
from the rent 
paid to his land 
lord, more pro¬ 
perty tax than i 
affefled on the 
premifes under 
fchedule A. 

Although the 
property-tax af- 
fefled under bod 
fchedules, A and 
B, docs not 
amount t» 2 j. in 
the pound on the 
rent. 

And the afleff- 
ir.ent, not the col 
kdlor’s receipt, is 
the criterion how 
much the tenant 
may deduct. 


Shepherd »Scrit. now moved to fet afide upon the fame 
ground^ which he had made at the trial. 


Vor.r V. 


a 


Mansfie4d 
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Vm 
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Mansfield C. J. Thefe receipts were blundering 
receipts. I held that it did not fignify what the collec¬ 
tor received, or quo nomine he received it, but what was 
the afTcffment. The avowant put the aflefl'ment in evi¬ 
dence, which the Plaintiff ought to have produced ; and 
according to the affeffinent, 1/. on each tenement was 
affefled under fchedule A., the 15J. under fchedule 
B.: and all had been allowed to the Plaintiff which 
was affeffed under fchedule A., and to which he was 
entitled. 


Gtbbs J. It is an attempt of the Plaintiff to make 
the landlord pay his own property-tax and the tenant’* 
property-tax too. 

Rule refufed. 


July i. 


Sampayo v. Djs Pa yea. 


If a Defendant 
in an a«£fion of 
covenant fue out 
a writ of error in 
a plea of tpefpafa 
on the cafe, 
and obtain an al¬ 
lowance of error, 
whereupon the 
record of the 


f JTIE Plaintiff had recovered judgment on demurrer 
in an a&ion of a covenant in this Court, for a i'um 
exceeding 9000/.: the Defendant fued out a writ of 
error in a plea of trefpafs upon the cafe, and obtained 
an allowance marked by the officer. The Plaintiff not 
being aware of this irregularity, had ferved the Defen¬ 
dant with a rule to tranferibe, and with two wrirs 


plea in covenant 
is tranferibed, 
Semite that is no 
Juptr/edeat. 

Although the 
Plaintiff after 


of Jcirefacias to compel an alignment of errors. The 
tranfeript returned upon this writ of error Rated the 
record in covenant, as it was. The PlaintifT however, at 
length observing this irregularity, treated the writ of 


receiving notice of 

the allowance of error, gave a rule to iranferibe, and fued out two writs of feirt facias 
quart exeeutionem non* 

The Court of King's Bench will amend a writ of error from C.P. jo cafe) by coif 
Verting it to a writ of error in covenant. 


error 
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error as no ftay of hfs proceedings, and fued out exe¬ 
cution. Vaughan Serjt. had on a former day obtained a 
rule nifi to fet afide the execution, upon the ground 
that the writ of error operated as a fuperfedeas; againft 
which 

Shepherd and Onjlonv Serjts., on a former day {hewed 
caufe. They contended that the writ of error and al¬ 
lowance in cafe, were wholly inoperative to remove into 
the King's Bench a judgment in covenant: the whole 
jurifdi&ion was under the writ, and to give jurifdi£tion 
the writ muft be well purfued: where the Court are 
requeued to fend the tranfcript of one record, and they 
fend the tranfcript of another record, the latter is not 
well removed. The Plaintiff gave the Defendant a rule 
to tranfcribe, and he, in obedience to that rule, did 
tranfcribej but that cannot heal the irregularity: the 
rule called on the Defendant to tranfcribe fuch a record 
as the writ purports to remove. Suppofe that there 
were two a&ions pending between thefe parties, one in 
covenant, and one in cafe, and the Defendant had fued 
out error in cafe; that could not warrant the tranferibing 
the plea on the writ of covenant; this is not an irregular 
writ of error \ it is a regular writ of error, but not in 
this caufe, nor touching this a&ion of covenant. But 
unlefs it be a writ of error in this caufe, it does not re¬ 
move the record, and the PlaintilF is well warranted in 
fuing out execution thereon. The expreflion that the 
record is removed, is inaccurate; the record is never 
removed, but as foon as the tranfcript goes, the record, 
remaining here, ceafes to be materials for any further 
prdceeding in this Court. 

Vaughan contrh. The Plaintiff had notice of the mif- 
take by the fervioe on him of the allowance of the writ 
of error, whereon it appeared. He therefore has waved 

C 2 the 


1813. 

* — . _* 

Samvayo 
*u. 

DS PAYBAc 



*4 



Samfato 


v. 

D* Pavia. 
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the miftakc, by giving the rule to tranferibe, and attend¬ 
ing at the tranferibing of the record : and by fuing out 
in the King’s Bench two writs of feire facias to afiign 
errors. But further, the record is aftually gone to the 
Court of King’s Bench, and removed from this Court, 
which therefore cqn no longer ifl'ue execution thereon. 
Orde v. Mortotiy Telv. 211. ** The record being brought 

into the King’s Bench, is well removed, and remains 
there.” In 1 Sir. 837 . Rutter v. Redjlonc, a diflin£tion 
is taken between error in the Exchequer-Chamber, and 
the cafe of a writ of error from C. B., bccaufe the Court 
of Common Pleas fends up the very record, and the 
King’s Bench fends only a tranfeript. And fo it differs 
from the cafe, wherein error is brought but no record 
certified; for there the Plaintiff upon certificate thereof 
may have a writ de ex.vuthne judicii of courfe. 2 Salk, 
146. Anon. So, 2 T. R. 737- Roche v. IVnJbratigh and 
Mailandy it was faid by the Court, that the writ of 
error removed the record into the Exchequer-Chamber, 
and till it was remitted, there was no record in the 
King’s Bench upon which the Defendant could be 
charged in execution, although only one of the two 
Defendants had fued out the writ of error. [Gibbs J. 
There the writ of error truly deferibed the record, and 
die objection was only, that the judgment being agninii 
two, one alone had fued out the writ of error.] Whe¬ 
ther die writ of error was right or wrong, in this cafe, 
as in that, it removed die record. He alfo cited Carrf- 
t veil v. Vaughan , 2 Saund. 38. 


Mansfield C. J. The queftion is, whether this writ 
of error be effectual. The argument is, that this record 
is not effectual, there being no writ of error which 
removes this action, although it is faid, there is a writ 
of error which removes anodier a&ion. 


Heath 
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Heath J. In the cafe of Ginger V. Cowper and Miles t 
I Stra. 606. 2 Ld. Ray. 1403., it is admitted by Serjeant 
Comyn that the law is fo, and that if there were a va¬ 
riance between the writ and the title or fubftance of 
the record tranfcribed, the writ of error would be in¬ 
operative. 

Chambre J. The application Ihould fee to the Quin¬ 
ce! lor to amend the writ of error. 

Gibbs J. This is the Defendant’s own blunder, and 
he ought to have made the application to amend before 
the Plaintiff fued out his execution, or the Defendant 
came to fet it afide. When there is a writ of error 
operative in judgment of law, the record here is gone ; 
that is to fay, as foon as the writ of error has operated, 
the record, though it remain in this court, is mere paper 
and packthread ; it is as much deftroyed, as if thrown 
into the fire. The record itfelf indeed remains, and 
with refpe£t to the do&rine of Rutter v. Red/lone , the 
counfel for the Defendant is in an error refpccling this : 
he fuppoles that the judgment itfelf is in fa£t carried 
away from hence : it is true nothing remains here on 
which execution can ifTue if the record be well re¬ 
moved ; but it is not the judgment itfelf, but only the 
tranfeript that goes; the parchment itfelf, in fa£l, all 
that ever has been here, remains here, and it is only 
the operation of law, which removes it in judgment of 
law to the Court of King’s Bench; but in this cafe, I 
doubt whether there is any operation of law. The writ 
of error may be amendable, but it is not yet amended. 
No cafes have been cited for the Defendant where the 
names of the parties being miftaken in the record, yet 
the record being in fa£k gone, there could be no execu¬ 
tion. The cafe of Ginger v, Cowper and Miles t 2 Ld. 
Ray. 1403. 1 Stra. 606., is not fuch. It only cflitblilhes 
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1-81$> 

Samtayo 

v. 

D* Faysa. 


Juij x. 

Notice m ufi be 
given to the 
Judge who tried 
the caufe, two 
days before mov¬ 
ing for a new 
trial. 


the propofition, that the Court will quaih a writ of 
error, becaufe the perfon who fued it out was not 
alone entitled to it \ but ftill, while it exifts, it is 
operative. 

Cur. adv. vttlf. 

Upon a fubfequent day Vaughan ftated that the Court 
of King’s Bench, upon application made to them, had 
permitted the writ of error to be amended, by fubftitut- 
ing the words « in a plea of covenant broken,” inftead 
of “ in a plea of trefpafs on the cafe,” without imponng 
any terms whatever. 

The Court on this day made the rule abfolute to fet 
afide the execution without cofts, upon the terms that 
the Defendant {hould bring no a£Uon of trefpafs. 

Rule abfolute. 


MEMORANDUM. 

A T the rtqueft of the Court, the Serjeants prefent 
unanimoufiy refolved, that they would not hereafter 
move for a new trial, in any caufe, in which the attorney 
inftru&ing them to move, ihould not previoufly certify 
to them, that he had, two days before making the mo¬ 
tion, in purfuance of the rule of Court in that behalf, 
given notice of his intention to the Judge before whom 
the caulk was tried, that he may be prepared to have 
his notes of the trial in court at the time of the motion 
being made. 
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v^-y iLj 

Braddely and Others v . Rippon and Others. Ju b *• 

J/'AUGHAN Serjt. had on a former day, on behalf 

of the Defendant Rippon only, obtained a rule nift to only of feveral 

chance the venue to the countv palatine of Lancafler. 

0 ' J remove tlie venue 

The anfwer given was that the Defendants had taken t0 a county pala- 

tlme to plead, and that two had pleaded, and that it was tine, becaufc it has 
, _ , , , . .in that calk no 

therefore too late to apply to change the venue, and authority to bind 

confequently die rule was difeharged. the other Defen¬ 

dants to the term 
of not affigaing 

Vaughan now moved to open the rule again, upon an error on the want 
affidavit that Rippon t the Defendant for whom he moved, °^ an origins^ 
had not taken time to plead. His privilege of changing 
the venue was not therefore loft. 

Shepherd Serjt. {hewed for caufe ngainft this rule, that 
this Court would not grant permiffion to change the 
venue to a county palatine, but on the terms of not 
bringing a writ of error on the want of an original 5 but 
though this Defendant ihould fo undertake, the Court 
had no audiority to bind the other Defendants to tliefe 
terms ; and if the motion were allowed, they might 
afiign error for want of an original. 

Gibbs J. This objection is certainly well fouuded. 

We cannot bind die other Defendants. Therefore in 
this particular cafe, although this one Defendant, who 
has not taken time to plead, lias not loft his privilege, 
we cannot permit him to remove the venue to this 
county. 


Rule refufed. 
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v—-v— * 

Julj %. 

A Plaintiff in 

feveral caufes, 
who by the event 
of one verdict, 
perceives that he 
cannot have a 
fair trial in the 
others, may rea- 
fonably withdraw 
his records, with¬ 
out fubjedling 
himfelf either to 
judgment, as in 
cafe of a nonfuit, 
or to the Defen¬ 
dant’s coils of 
the day of trial, 
upon the rule for 
fuch judgment 
being difeharged. 
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Mulling s v. — — - ■ 

^HE Plaintiff had entered for trial four caufe*, two of 
which related to a claim of tithes, and the other 
two related to affaults arifing out of the claim of tithes. 
One of the lad was tried, and a verdi£l was given for 
the Defendant, whereupon the Plaintiff, perceiving thSt 
he was in bad odour with the jury, who were of the 
neighbourhood, and not being able to change tire jury, 
he thought it bell to withdraw his records in the other 
three. In this term Befl Serjt. had obtained a rule niji 
for judgment as in cafe of a nonfuit for not proceeding 
to trial purfuant to notice, againft which 

Shepherd Serjt. now Ihewed caufe upon the facls above 
dated. 

BeJI, in fupport of his rule, urged that the reafon6 
were infufficient; or at all events the Court would 
difeharge the rule only on payment of the cods of the 
day. 

Gibbs J. I think it is a good caufe of withdrawing 
the record ; a man who has a very good caufe of aflion, 
may fometimes be well advifed in withdrawing a re¬ 
cord. 


Rule unconditionally difeharged. 
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RfAD v. Cooper. 


July j. 


72 EST Serjt. fhewcd for caufe again ft a rule to fet If the agent in 

afide a judgment as in cafe of a nonfuit for not town “ ^* e **■ 

proceeding to trial, that the affidavits of the Defendant, coiSJtls* nc^ot* 

upon which Rough Serjt. had obtained it, were fworn j«a>on to an af- 

beforS the Defendant’s own attorney in the country. fi davit of the 

1 * party, that it u 

fworn before hie 


Rough. The attorney before whom they were fworn, owa attorney ia 
is not the perfon who has the warrant of attorney to ^ 

defend, and who is the attorney on the record. bankruptcy ought 

' to be admitted. 


Gibbs J. If he is not the attorney on the record, it 
will not vitiate: hefides the Plaintiff’s affidavit only 
Hates hearfay for the foundation of this objection. 


Beft then went to the merits, and the Court difeharged 
the rule, impofing the terms of admitting the affignments 
in bankruptcy. 


Gibbs J. We were fo ftrongly impreffed in the 
King’s Bench with the propriety of admitting thofe, 
that the counfel came to an agreement never to hefitate 
to admit an alignment, unlefs a particular reafon could 
be ftated for it. 

Rule abfolute, upon the terms of 
admitting the affignment. 



fo\} s* 

IF the Plaintiff 
declares on a 
general covenant 
to repair a mef¬ 
fuage, and afTigns 
a breach, per 
quod he was put 
to expence, it is 
fufficient for a 
tenant to plead 
performance as to 
all except as to 
the repairs of a 
party-wall, and 
that thole repairs 
were rendered 
neceflary, and 
were done under 
the flatute 14 G. 3. 
e .78., and did 
not become 
neceflary hy 
the Defendant’s 
default, and that 
the Defendant 
was not the owner 
of the improved 
rent. 

And if the 
Plaintiff is poflefled 
of any fadls to 
charge the De¬ 
fendant with a 
proportion of the 
repairs, he ought 
to reply them. 


Moore v, Clark. 

r J''HE Plaintiff declared in covenant upon .1 Icafe mat!* 
by the Plaintiff and Foyjlcr decenled, of a meffuage 
in Jamcs-Jlreei , Wfjlmittjier , to Samuel Sanders , for a term 
of 21 years, under a certain yearly rent, and averred a 
covenant by Sanders , for himfelf, his heirs, cxcfcutors, 
and adminiftrators, with Foyjler and the Plaintiff, their 
executors, adminiftrators, or afligns, among ft other 
things, that he Sanders , his executors and adminiftra¬ 
tors, or afligns, fhould and would, during the faid term, 
at his and their proper coft and charges, well and fuffi- 
ciently repair, uphold, fupport, fuftain, maintain, clcanfe, 
empty, and keep the faid meffuage, tenement, and pre- 
mifes, and all pavements, privies, drains, finks, water- 
courfes, and appurtenances thereunto, iA, by, and with 
all manner of needful and neceflary reparations and 
amendments whatfoever; and that, when and as often as 
occafion fhould be or require, (cafualties by fire to the 
amount of 800/., for which the faid premifes were then 
infured by the leffors or fome of them, and which were 
to be continued infured during the term, only excepted.) 
The Plaintiff then fhewed the leflee’s entry, and an 
affignment to the Defendant, and the death of his co- 
leffor, and averring performaAce by the leffors and fur- 
vivor, and protefting general non-performance by the 
Defendant, affigned for breach in not repairing, tliat the 
Defendant did not nor would at all times during the 
faid term, at his proper cofts and charges, well and 
fufficiently repair, uphold, fupport, maintain, fuftain, 
cleanfe, and keep the faid meffuage or tenement and 
premifes, and all pavements, privies, drains, finks, wa- 
tercourfes, and appurtenances thereto belonging, in, by, 
and with all manner of needful and neceflary reparations, 

4 empty- 
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emptyings, cleanfings, and amendments whatfoever, nor. 
when, where, and as often as occafion was or required, 
(cafualties by fire as aforefaid excepted,) but on the 
contrary thereof, after the premifes fo came to him by 
affignment, to wit, on the ift day of January 1807, and 
on divers other days and times between that day and the 
commencement of this fuit, fuffered and permitted the 
faid meffuage and tenement, and premifes, with the 
appurtenances, demifed as aforefaid, to be ruinous, prof- 
trate, and in decay for want of needful and neceflary 
reparation and amendment thereof, that is to fay, for 
want of fuch needful and neceflary reparation and amend¬ 
ment thereof as occafion required, (otherwife than by 
fuch cafualties by fire as in the faid indenture is men¬ 
tioned and excepted,) that is to fay, fo fuffered and per¬ 
mitted the faid demifed meffuage to be ruinous, prof- 
trate, and decayed, to wit, in tire timber, floors, wain- 
fcots, ceilings, doors, windows, flaircafes, papering, and 
painting thereof, and the fame fo ruinous, proftrate, and 
in decay fuffered and permitted to be and remain for a 
long fpacc of time, to wit, for the fpace of three years 
next after January 1807, contrary to the tenor of the 
leffee’s covenant in that behalf; by means whereof the 
Plaintiff, after the expiration of the faid fpace of time, 
and after the death of Foyjler , Sec. was forced and 
obliged, and did neceffarily lay out and expend a large 
fum of money, to wit, the fum of too/., in and about 
the neceflary reparation and amendments of the demifed 
premifes. The Defendant pleaded, fourthly, perform¬ 
ance of the repairs when and as often as occafion was 
or required, fave and except certain repairs which, after 
the premifes came to the Defendant by aflignment, be¬ 
came and were neceflary to be, and were done to the 
demifed premifes in and about the rebuilding of a cer¬ 
tain party-wall of and belonging to the demifed pre- 
Utifes, under and by virtue of the ftatute 14 G. 3. c. 78., 
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the rebuilding and repairing of which faid party-wall 
did not become neceflary by, or in confequence of, any 
aft or negleft of the Defendant, and in refpcft of which 
party-wall, and on no other account whatfocver, the 
fnm of ieo/. in the breach mentioned, was laid out and 
expended, according to the form of the ftatute in fuch 
cafe made and provided; and the Defendant further 
averred, that he had not at any time fince the premifes 
came to him by alignment thereof, let, fet, demifed, or 
afligned the fame to any perfon or perfons whomfoever, 
neither had he made or derived any benefit, profit, ad¬ 
vantage, .or emolument of or from the fame, otherwife 
than by the occupation and poffeflion thereof by hint the 
Defendant during the time iaft a fore faid. Fifthly. he 
pleaded performance of the repairs in all things, fave 
and except certain repairs, which, after the premifes 
came to the Defendant by alignment, became and were 
neceflary to be and were done to the premifes, in and 
about the rebuilding of a certain party-wall of and be¬ 
longing to the premifes, according to the form of the 
flatute in the laft plea mentioned, aiul which iaft-men- 
tioned repairs did not become neceflary by reafon or in 
confequence of any aft or negloft of the Defendant. 
And he laftly pleaded performance, except as in the 
former pleas, and averred that the party-wall had 
fallen down and given way by reafon and in confequence 
of certain negleft and want of care in one Thsmas Lome, 
the occupier of a certain meffuage next adjoining to the 
demifed premifes, and not by or through any aft, neg¬ 
left, or default of the Defendant; and he averred that 
he was not the beneficial owner of any improved rent 
in the fame terms as in his fourth pica. The Plaintiff' 
demurred to thefe three pleas, and afligned for caufes, 
that it was not therein dated, nor did appear by what 
means or in what manner the rebuilding of the partj^- 
wall therein mentioned became or was neceflary; and 

alfe 
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alfo that it was not dated therein, that the* rebuilding of. 
the party>wall became neceflary by fuch means, that by 
force of the ftatute in thefe pleas mentioned, the Plaintiff 
became or was liable to the expences of rebuilding the 
fame, or of any part thereof; and alfo that it was not 
therein Hated that the rebuilding of the party-wall be¬ 
came or was neceflary by fuch means, that by force of 
the flatute the Plaintiff was not nor is, by virtue of his 
covenant in the fame pleas mentioned, liable to pay the 
expences of rebuilding the fame, or any part thereof. 
The qaeftion intended to be raifed by this demurrer was, 
whether the leflee’s general covenant to repair did not 
comprize the rebuilding of a party-wall eredted according 
to the diredtion of the flatute 14 G. 3. r. 78. 



Mows 


v. 

Class. 


Shepherd Serjt. in Hilary term 1813 argued in fuppon 
of the demurrer. Nothing in the ftatute takes the cafe 
of a party-wall out of the general liability to repair 
which this covenant creates, and which is not confined 
to repairs rendered neceflary by the Defendant’s adl or 
default. It is immaterial from what caufe the repairs 
of the party-wall become neceflary, whether by the act 
or default of the tenant, or of his next neighbour. The 
words of the flatute 14 G. 3. c. 78. Jf. 39, 40, and 41. f 
which give the power to pull down a ruinous party-wall, 
and credl a new one, and to call on the neighbour for 
contribution, make no diftindtion in reipedt of the caufe 
or means by which the wall became ruinous. If Lczue had 
rebuilt the wall, he might, after giving the proper notices 
required by the adl, have called upon the Defendant for 
contribution, but the Defendant could not have deducted 
that fum from his rent, becaufe the general right which 
the ftatute gives him of fo doing, would be contrculed. 
by his particular covenant to do all the repairs at J»is 
own coil; for tut Jus et convent is vincunt legem ; and this 
wall does not, by rcafoq of the ftatute, ccai'e to be 
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paved ef the Defendant’s mefiusge. If Lonve had not 
rebuilt, the Plaintiff might have called on the Defendant, 
under this covenant, to do the whole, and if the Defend¬ 
ant had performed it, though he might hare recovered a 
moiety from Lowe, he could not have fet off the other 
moiety again!! his lefl'or’s rent, nor does the a£l in any- 
wife difeharge the covenant to repair. All the ifTues 
tendered are therefore immaterial. The cafes of Beard- 
more v. Fox , 8 T. R. 214. Southall v. Leadbetter , 
3 T. R. 458. Peek v. Wood , 5 T. R. 130. Barrett v. 
Duke of Bedford , 8 T. R. 602. are indecifive on the 
point. In the latter cafe was an exprefs covenant by the 
tenant to contribute to the expence of all party walls, 
and it was held that the flatute did not fuperfede it: 
here is a covenant to repair the meffuage, and the only 
queftion is, whether this wall be part of it; for if it be, 
this covenant mud in like manner fuperfede the flatute. 
Tbe pleas are bad in form, becaufe they (late matter of 
law, not of fad! ; for if the flatute takes all party walls 
out of the general covenant, it would have fufficed to 
plead that this was a party wall, without more. 


BhJJet Ser]t.y for Vaughan Serjt., in fupport of tbe pleas. 
There are fevcral preliminary points to be confidered. 
The Plaintiff has flatcd no breach in not repairing the 
walls. The Defendant pleads performance in all things 
wherein a breach is alleged, except as to certain walls, in 
which no breach is alleged: the plea therefore anlwers 
the whole breach alleged, and the exception is impertinent, 
and would be a caufe of fpecial demurrer, but not of 
general demurrer. The fa&s of the cafe are thefe ; 
the fame perfon was owner of both houfes, and within 
four years of the expiration of this term, he pulls down 
the party-wall which flood between them, and feeks to 
charge both his tenants with the cxpence of rebuilding 
it. {Gibbs }. A covenant generally to repair, certainly 

includes 
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includes walls, and the Court would permit the Plaintiff 1813. 
to amend by afligning a breach in not repairing the 
walls, in order to raife the queilion; but the mode of v . 

effefting that would be, to allege that the wall being ip Caaiuc. 

repair, the owner of the adjoining houfe entered and 
pulled down the wall: this would bring bring before 
the Court the queftion, whether this were a proceeding 
under the ftatute or not. Chambrel. There have, I 
think, been cafes where the Plaintiff has been held to 
be bound and confined to his enumeration of breaches; 
as where he alleges that the Defendant did not keep his 
covenant in fuch and fuch particulars, but on the contrary 
thereof did fo and fo; there it has been held that the 
Plaintiff is bound, but here it is under a videlicet , and 
in fuch cafes he is not bound.3 ^ All the pleas de¬ 
murred to, ftate as a fa£t that the repairs ncceffary to 
be done to the party-wall were done, and the demurrer 
adopts that ftatement: it is true tliat the repairs thereof 
were done by the owner of the adjoining houfe, and 
that he. was the leflbr himfelf, but neverthclefs it ap¬ 
pears on the record that the whole was put in repair 
within the term. If a covenantee performs the a£l of 
the covenantor, he cannot afiign that as a breach of 
covenant, fo as to enable himfelf to recover the expence 
thereof; putting, therefore, the queftion of party-wall 
out of die cafe, here the premifes are all put in repair 
during the term: if they had been repaired by a gran¬ 
ger, the leflee might have pleaded it in bar of the 
a£tion, a fortiori , when fo performed by the covenantor 
himfelf. The 4th plea, though not drawn with that 
view, exprefily llatcs all diis, and that the fum ex¬ 
pended in repairing the party-wall by the lelTor was 
the 100/. mentioned in the declaration. The 5th plea 
is the fame, except iu not referring to the 100/. No 
cafe appears where die leflbr has done the repairs 
which the leflee ought to have done; but there is 
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a cafe where it was decided that the leiTee haring re¬ 
paired, cannot dedud it from his rent. The declara¬ 
tion dates no notice to the Ieflee that the wall was out 
of repair, ,nor any requeft to him to repair it. [Mans* 
field C. J. and Gibbs J. The leflor may charge the Ieflee 
without notice 1 for the leflor is not on the fpot to fee 
the repairs wanting: the Ieflee is, and therefore the 
lefl*ee cannot charge the leflor for breach of repairs 
without notice, for the leflor may not know that re¬ 
pairs are neceflary.} The leflor Ihould let the premifes 
lie out of repair, and bring his a&ion ngainft the Ieflee. 
[Chambre J. The objedinn that the wall has been re¬ 
paired by the leflor himfelf does not go to the action 
at all, it only goes to the cireumftances of the damage j 
and even as to the damages, it is uiual indeed in actions 
of covenant brought within the term for riot repairing, 
to give only nominal damages, bee a rife the Ieflee may 
repair afterwards during the time ; but that is only a 
rule of difcrction; there may be cireumftances where 
the whole value of the repairs (hall be given for not 
repairing,} As to the principal queftion, part of this 
ad can be underftood but with this conftruetion, that 
it gives to the owner on each fide an equal and undi¬ 
vided intereft in the whole and every part of the wall. 
[Gibbs J. denied this.} All then that puffed to the De¬ 
fendant by this demife was the equal and undivided half 
of the wall, fubjed to the flat. 14 G. 3. c. 7F. It was 
impoffible for him to repair or rebuild the wall, without 
repairing or rebuilding the whole of it: he could not re¬ 
build the whole, bccaufe he could not juflify repairing 
that which is the property of another man. Nothing is 
mentioned in the ad relating to the tenant, which (hews 
that the true meaning is, that it (hall all be done between 
the leflors. In Barret v. The Duke of Bedford, there was 
an esprefs covenant of the tenant to pay contribution to 
the party-wall, [Chambre J. The Court there called in 
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aid the explanation fnbjoined to the covenantfor payment 
Of rent and taxes, viz. “ the intent being that the Jeffor 
ihall receive a net (So/, per atm. without deduction.” The 
Court alfo adverted to the words of the ftatute, f. 39. “ If 
die owner or owners lhall be defirous of pulling down,” 
&c.; and obfcrvcd that another pretty ftrong thing, to 
fiiew it is not given to the tenant, is, that f. 41. vefts the 
foie property of die wall in the perfon that rebuilds it: al¬ 
though that is indeed only as between him and the owner 
of the adjoining houfe.] In Barrel v. Duke of Bedford , it 
not only appears to be the opinion of the perfon who 
drew the leafe, but particularly of Le Blanc J., that the 
general covenant to repair did not tie the tenant to re¬ 
pair the party-wall, but only die particular covenant to 
contribute. [Gibbs J. The judgment of Le Blanc J. 
only amounts to this, that the Plaintiff could no t 
under the general covenant to perform repairs make 
the leffor pay that funi, which the leffee had particularly 
taken upon himfelf to pay, when expended by the leffor. j 
Lord Kenyon C. J. feems to have taken this view of the 
queilion in Southall v. JLcadbetter. The quellion was, 
whether the expcncc of a party-wall could be recovered 
under the word impofition; yet it is impoifible to be¬ 
lieve there was not in that cafe a general covenant by 
the tenant to keep in repair, for diere is a covenant by 
him to put the premifes in repair ; and all the covenants 
were favourable to the leffor: and if diere was fuch a 
covenant there, it ihews that the Court and counfei never 
thought there could be any charge made on a tenant un¬ 
der it. It may be admitted, that if the llatutc does not 
take a party-wall out of die general covenant, and if the 
wall was out of repair, then the Defendant mull repair, 
whether his negle«Slt were die caufe of the want or not. 
But if die tenant, covenanting to repair generally, be not 
bound to repair party-walls, odierwife than when the 
occafion happens by his own ncgle&, then, iince it ap¬ 
pears on this record that the default was not his, he is 
Vot.. V, If abfolved. 
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abfolved. It is difficult for the Plaintiff to contend 
that the Defendant had a right under this covenant to 
go into Lowe's houfe, and repair his fide, or fee that lie 
kept it in repair ; and if not, how could the Defendant 
repair. [Mansfield C. J. There is nothing faid iu the 
aft about the tenant calling for contribution, but as there 
is nothing in the act which abfolutely excludes fuch a 
conilruction, is not any tenant who builds a party-wall, 
for that purpofe the owner of the houfe ? It was neccf- 
f.«ry to define who fliould be the party contributing, but 
the party building, whether he be leffee in fee, for 
to years, or 50 years, is not he for that purpofe owner? 
The act is made for the benefit of the public, and the 
neighbours, to prevent fire, &c., and if the owner of the 
adjoining houfe lias the benefit of the wall, is not that 
the meritorious eonf deration for his contributing to the 
peribn building, as in this inftanccrj The difficulty is 
extreme in this cafe. The plea fiicws that the lefibr re¬ 
built the wall iu the character of owner of the adjoining 
houfe, net of this houfe : he is therefore to call for con¬ 
tribution upon the owner of the improved rent of the 
Defendant’.' houfe, which is the adjoining houfe, that is, 
on himicif, not on the tenant. If the owner of Lowe's 
houfe had built the wail, being a ditil lent perfon, and 
had called on this Plaintiff to repay half the expence, 
and lie hud rep.hid it, furdv the Plaintiff could never 
have given that payment in evidence in this aftion of 
covenant for not repairing. [Mansfield C. J. For any 
thing that appears on thefe pleadings, the houfes may 
belong to two different owners, and for that purpofe I 
afked whether any thing in the aft prevented the tenants 
recovering contribution.] The Defendant contends, that 
a leffeo is in no cafe liable to repair party-walls under a 
general covenantj the Plaintiff contends that in all cafes 
under a general covenant to repair there is an obligation 
to amend party walls. There is a third line purfued by 
the fourth and fifth fpecial pleas, but the cafe is varied by 

the 
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the fixth plea, dating that the wall became in decay through 
the gommiffiye, and not the permiflive wafte of Lowe. 

Shepherd in reply. The queftion merely is, who is 
the owner of the adjoining houfe within the meaning of 
this aft. It is to be conftrued, reddendo ftngulaJingulis t 
it means fuch an owner of the adjoining houfe, as has a 
right to rebuild the party-wall. A landlord cannot, 
without an exprefs refervation of a right fo to do, go in 
and repair that by himfelf, if the tenant does not chule 
to let him. The rcimburfement to the owner, is to be 
made to the perfon who has fuch an intcrcft as enables 
him to rebuild. The' owner who is to reimburfe is the 
owner of the improved ground rent. It would be over¬ 
draining this aft, to fay that it did dcftroy all covenants 
between landlord and tenant: the perfons who penned 
it never thought of producing that effect. They only 
meant, that the one houfe fhould contribute to the other, 
and that the perfon who fhould ultimately bear it is to 
be the owner of the improved rent, whofe eftate will be 
ultimately benefited by it. 

Cur . adv. vuft. 
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Mansfield C. J. on this day delivered the opinion 
of the Court. 

Certainly this cafe affumes a Angular fhape in confe- 
quencc of the building aft, an aft not very eafv in all 
its part# to underHand, but the queflion here is, whether 
the ufe the Defendant makes of it, is not a fufficient an- 
l’wertothe Plaintiff’s aft ion. This is an aftion of cove¬ 
nant againft the aflignee ; many breaches of a covenant to 
repair are afligned, but the negleft to repair the wall is not 
fpeci&ed ; it feems, however, that that omiffion is cured 
by the general form of the allegation, as it goes on to aver, 
** the Plaintiff was obliged to expend u fum of 

money, and fe the Defendant has not kept his covenant." 
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Several pleas are pleaded. There is no cffenthl differ-, 
ence between the 4th and 5th. Here his Lordfhip 
dated the 4th pica. The objection made to them 
is* that they date no anfwer to the Plaintiff's declara¬ 
tion, and no fa£t on which the Plaintiff could take iffuc- 
But we are of opinion, that on the whole of this cafe, 
and this act, the pleas are a fuflkient anfwer. Suppofe 
this had been a common action of covenant, and that 
there had been r.o'fuch plea of the act, the Defendant 
would have been liable to pay i'uch damages as fhould be 
affciTed by a jury, and fuch damages only as a jury (ltouid 
affefs. With rcfpect to the act, every thing which is 
done in rebuilding thar party paffes, or ought to 

pafs, between the landlord of the one houfc, and the 
owner of the adjoining houfe. The act directs, that 
when the wail requires repair, he who requires it fliall 
give notice to the owner of the adjoining houle. If the 
two landlords agree, then they may proceed to rebuild ; 
if not, the furveyors are to be called in, and the judg¬ 
ment of thofe furveyors is to decide what is to be done 
with that party wall. This introduces, in (bead of a jury, 
a new judicature as to the building of this party wall. 
All the expences of building it arife, in the cafe where 
the two cannot agree, from the new judicature of the 
furveyors ; but the tenant is bound by ids leafe only to 
pay fuch damages for want of repairs as a jury fhali 
affefs. He has nothing to do with that expence which 
the two landlords create by agreement, or the furveyors 
by affeflment: it would be a monftrons hard thing if he 
fhould be bound by that judgment of the furveyors, to 
which he has no opportunity to fay any thing. It would 
be ftill harder if he fhould be bound by the mere agree¬ 
ment of the two landlords, or, as in this cafe, by the will 
of one landlord. If it were pofltblc for the landlord to 
ftate any fa£ls w hich would have made the tenant liable, 
he fhould have replied them; but it is enough for the 

tenant 
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tenant to fay, that merely ’protefting himfelf under the 
aft, thefe repairs did not become neceflary by any aft or 
negleft of his. The Plaintiff by his demurrer admits 
that faft, that the repairs did not become neceflary by 
the Defendant’s default; and we think that an anfwer 
fufficient, until the fpecial fafts in reply to it are 
(hewn; therefore there muft be judgment for the 
Defendant. 

Judgment for the Defendant. («} 
(«) See Matts v. Han kins, ante, Vo!. V. p- se. 
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F-manuu. Cohen v. Hanna:»i. 

r |' , IIIS was an aftion upon a poliev of infuranco, 
cflefted by the Plaintiff, Emanuel Cohen, as well ia 
liis own name as for ami in the name and names of ali 
and every other perfon or par funs to u horn the fame did 
or might appertain in part or in all, cc.ufing himfelf and 
them, ami every of them, to be infured, loft or not 
loft, r.t and from Loudon to St. Michael'*, upon the Ihip 
Maria Helena , valued in the fum cf 6zol. The firft 
count averred that the Plaintiff Emanuel Cohen was, at 
the time of effecting the inl'urance, and until the time 
of the lofg, intcreftcd in the ihip to a large amount, to 
wit, to the amount of all the money infured thereon; 
and that the policy was made on the ihip for the ufe anil 
benefit, and on the account of the Plaintiff. The lofs 
was averred to be occafioned by feizure by perfons un¬ 
known. The fecond count was fimilar to the firft, ex¬ 
cept that it averred the lofs to be that the Ihip was 
arrefted, reftrained, and detained, by the authority of 
the governing power of St. Michael's. The third count 

Portuguefc capture by reafon of the 5th article of the treaty betw 
Portugal* 


July 5. 

It is neceflary in 
a tie. !aration on a 
policy truly to d«- 
fcribe the mterefl 
on wIjkJ: tiit po¬ 
licy is effected. 

Therefore if A. 
and jointly in¬ 
terfiled. efledt an 
infur.tr.ee, and 
there be two 
counts, the one 
averring interell in 
A and the other 
averring intereft in 
B., the Plaintiff 
can recover on 
neither count. 

A Danijh vefffcl, 
prize to Englijk 
captors, puruhafed 
by an Enghjh.nan, 
having no certifi¬ 
cate ot Brniffi rc- 
gilhy, trading to 
St. .Michael's, is 
not the lubjetfl of 
een England and 
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was fimilar to the firft, except that it averred, that at 
the time of effecting the policy, and from thence until 
and at the time of the lofs, Solution Cohen was interefted 
In the (hip to the amount of all the money infuved there¬ 
on ; and that the policy was effected for the ufe and 
benefit and on the account of Solon::/; Cohen. Upon the 
trial of this caufc at Guildhall, at the fittings after Trinity 
term i d r 2, before Alum/.'eld C. J., it appeared that the 
vefiel infer, d was err ed:,7; built, and had been captured 
by an Lugii/h force, and condemned in the Britifh High 
Court of Admiralty as lawful prize, as being Diwijh pro¬ 
perty. She was purchafed in that court by a Swede, her 
former owner, who by a bill of talc conveyed her to 
So!onion Cohen. No certificate of Britifh regiflry was 
obtained. She was chartered to IVm. Parmfl , who fent 
her in ballad with the Sivcd'Jb captain and Swedijb crew 
on board, under a Swcdijb flag, upon a voyage from 
London to Si. Michael's, to procure a cargo of fruit, 
and thence back again. She failed accordingly, having 
on board a copy of the fentence of condemnation, an 
Englijh licence for the voyage, and her clearances from 
London : upon her arrival at St. Alich.nT s, the governor 
of that ifland, upon examination of the flop’s papers, 
feized and condemned her as lawful prize. This fen¬ 
tence of condemnation was not in evidence, and the 
ground upon which it was at the trial fuppofed and 
Contended by the Defendants that this condemna¬ 
tion proceeded, and which they thought was a fufli- 
cient ground of condemnation to exonerate the under¬ 
writers, was, that by the vcfftTs entering that port, 
not having a certificate of Britifh regiflry, fhe had 
violated the fifth article of the treaty between Great 
Baitain and Portugal. The material part of that ar¬ 
ticle is as follows : “ The two high contrafting powers 
do alfo agree, that the fame rates of bounties and draw¬ 
backs Hull be eflablilhed in their rcfpc&ive ports, upon 

the 
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the exportation of goods and merchandizes, whether 
thofe goods or merchandizes be exported in Britijb or 
in Portugucfe fliips : that is, that Britijb fliips and vef- 
fels {hall enjoy the fame favour in this refpeCl within the 
dominions of his Royal Highnefs the Prince Regent in 
Portugal , that may be (hewn to Portugucfe (hips and 
veflels within the dominion of His Britannic Majcfty, 
and vice verfd . The two high contracting parties do alfo 
confent and agree, that goods and merchandizes coming 
refpeCtively from the ports of either of them, {hall pay 
the fame duties, whether imported in Britijb or Por- 
tuguefe fliips or veflels ; or otherwife, that an increafe of 
duties may be impofed and exacted upon goods and 
merchandizes coming into the ports of the dominions of 
His Royal Highnefs the Prince Regent of Portugal from 
thofe of His Britannic Majefty, in Britijh fliips, equiva¬ 
lent, and in the exaCt proportion to any increafe of duties 
that may hereafter be impofed upon goods and mer¬ 
chandizes coming into the ports of His Britannic Ma- 
jefly from thofe of His Royal Highnefs the Prince 
Regent of Portugal imported in Portugucfe fliips: and 
in order that this matter may be fettled with due cxact- 
nefs, and that nothing may be left undetermined con¬ 
cerning it, it is agreed that tables ihall be drawn by 
each government, relpcctively fpecifying the difference 
of duties to be paid on goods and merchandizes fo 
imported in Britijb or Portugucfe fliips and veflels. And 
the faid tables, which {hall be made applicable to all the 
ports within the refpcCtive dominions of each of the 
contracting parties,) {hall be declared and adjudged to 
form part of this prefent treaty. Tn order to avoid any 
differences or mifundcrltanding with refpeCl to the re¬ 
gulations which may refpe&ively conftitute a BriuJh or 
a Portuguefe veilel, the high contracting parties de¬ 
clare that all veflels built in the dominions of His 
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Britannic Majefty, and owned, navigated, and regiftered 
according to the laws of Great Britain , {hall be con- 
fjdered as Britifb vcffels, and that all {hips or vcffels 
built in the countries belonging to His Royal Highnefs 
the Prince Regent of Portugal , or in any of them, cr 
{hips taken by any of the {hips or velTels of war belong¬ 
ing to the Portugufe government, or any of the inha¬ 
bitants of the dominions of His Royal Ilighncfs the 
Prince Regent of Portugal having coimniliions or letters 
of marque and reprifal irom the government of Portugal, 
and condemned as lawful prize in any court of admiralty 
of the faid Pcrtuguefe government, and owned by the 
fubjecis of His Royal Highnefs the Prince Regent in 
Portugal or any of- them, and whereof the mafter and 
three-fourths of the mariners, at lead, are fubjecis of 
His Royal Highnefs the Prince Regent of Portugal , lhail 
be conildered as Pcrtuguefe vefi'ds.” It was contended 
that as the Chip in quellion was not entitled to the pri¬ 
vileges of Britifb regiftry, although (he had been pur- 
chafed by a Britifb fubjett, it was nevorthclefs unlawful 
for her to enter the port of St. Michael's, and that this was 
a lawful caufc of feizure winch difeharged the under¬ 
writers. Sweden was at this time engaged in war with 
Portugal. A witnefs proved that the Plaintiff had been 
heard to claim fomc intereft In the fbip ; and upon this 
evidence the Defendants objected, that as the intereft 
was proved to be jointly in the PlaintitT and Solomon Co - 
hen , none of the counts of the declaration could be fup- 
ported, the intereft being neither in the Plaintiff, as 
averred in one fet of the counts, nor in Solomcn Cohen, as 
averred in the others. Mansfield C. J. refervecl this lait 
point, but refufed to referve the queftion of the legality 
upon the Pcrtuguefe treaty of the voyage to St. Michael’s , 
and fubjcct to the firft queftion the jury found a verdict 
lor the Plaintiff* 


Lens 
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Letts Serjt. in Michaelmas term 1812 obtained a rule 
ti'ifi for fetting afide this verdiCk and having a new trial, 
upon the point referved ; he alfo moved upon the Port*- 
guefc treaty, but the Court refufed it. They afterwards 
however extended the rule to a point relating to the 
navigation a& 12 Car. 2., which point was more fully 
difeuffed in the cafe of Sewell v. The Royal Exchange 
AJfurance Company , and is therefore omitted here. 

Shepherd and Bejl Serjts. in Eajler term 1813 lhewed 
paufe againft this rule. They contended that although 
the vcrdiCfc would be againft evidence if taken to be en¬ 
tered on the firft count, if it affirmed the averment that 
Emanuel Cohen was' folcly iuterefted in the whole cargo, 
and that therefore the verdiCt ought to be reduced by one 
moiety, yet he was entitled to his verdiCk for the other 
moiety, on the count which averred intereft in Solomon 
Cohen, and therefore upon the whole declaration he would 
be entitled to hold all the damages which had been 
found for him. There was no variance between the 
proof and the averment, for joint-tenants and tenants in 
common are poffefled per my et per tout , and it therefore 
was literacy true that the Plaintiff was interefted in the 
fhip to a large amount, it is only averred under a videlicet 
that his intereft is to the whole amount, but he had an 
equal undivided flr.ire in the fhip and in every penny to 
be received for the lots of the fhip. The faffs do not 
contradict the averment, that the Plaintiff effected the 
policy as agent for all the parties interefted; he effected 
it as agent for himlelf as well as for Sclonicn Cohen , and 
this is a good policy to protect the intereft of Emanuel. 
\Gibbs J. I take die objeClion here to be this : the in- 
ftruClions to the agent are, to infure the joint property 
of Solomon and Emanuel , and therefore it is not true, as 
avened, that the one policy deferibed in one count is 
made on the £ole property of the one, and diat the other 
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policy defcribed in the other count is made on the foie 
property of the other. Ghambre J. Emanuel ', who 
effe£ted the policy, does not effefl it under an authority 
from himfcif. As to his own {hare, he effects it on his 
own account; as to the other {hare, he effects it as agent 
for his brother.} There is no variance: it is not averred 
that either was folelv interelled ; the averment is not 

4 * 

meant to be deicriptive of the fpccles of interelt, but 
only of the quantum of value. The contrary decifion in 
this court in the cafe of Page v. J-'ry, 2 Bsf. Cjf Pull. 240. 
is of authority, of bettor reafon, and more tendency to 
the adminitlration of judice. Lee C. J. decided at tiifi 
prius in the cafe of Hijc:x v. Barrett. Guildhall , December 
1747, 2 Park. 6tli cd. 542. ». accordingly. Upon the 
ground of authority therefore, the cafe oi Bell v. Anjley, 
16 Eeifi, 14I., a fede cafe, mull give way to the dcciHoiu 
of this court which have been acted on lor half a cen¬ 
tury. And the Court of King’s Bench has decided 
on a wrong principle, con thieving the parties interelled 
as the perfons on the record : that is a miltake. Until 
m certain period, it was unnccellary to aver who was 
interelled, and it was at laii made neceffary to do it, 
only in order to Ihew that the infurancc was not a gam¬ 
ing policy, and the averment in this cafe is fuilicient for 
that purpofe. 


Chambre J. There is this di(lin£lion between the 
prefent cafe and Bell v. Anflcy , that it does not appear 
that this quellion was there ever confidcred, that is, 
there was no count in that cafe which averred in- 
tereft in Wm. Bell, who was one of the partners. Un- 
lefs I am very much miltaken, in the cafe againft the 
Dutch commiflioncrs, Luccna v. Crawfurd , 2 New 
*‘fi 3 IS- and in fome other cafes (a) fince the flat. 


(a) Set Ctitfns v. Nantes, ante 3. 513. 
16 


19 Get. 
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19 Geo. 2. c. 37. it has been held unneceffary to aver 
intereft, and fufficierit to fliew at the trial that there is 
an intereft. 

Gibbs J. The ftatutc contemplates that policies on 
intereft or no intereft may be made on foreign {hips. 

Cur. adv. vult. 
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Mansfield C. J. now delivered the opinion of the 
Court. 

The Ample queftion in this cafe is, of the averment of 
intereft. It happened that Emanuel and Solomon Cohen 
were partners ; and the a£tion is brought in the name of 
Emanuel, and there is an averment in each count that 
the intereft is in one of them, and the declaration is in 
the ordinary form, as if the affurance had been made 
lor one, and for his foie benefit \ and the Plaintiff has 
recovered in this aftion for the whole lofs as if the 
whole intereft was in him. No doubt, in a different 
form of declaration, he might have recovered for his 
moiety. The verdi£t is certainly wrong, for it gives 
him, who is entitled to a moiety only, the whole \ there¬ 
fore the verdift cannot ftand. There are contrary deci- 
fions; namely. Page v. Fry , and the cafe before Lee C. J., 
on the one fide, and there is the cafe of Bell v. Anjley , 
in the King’s Bench, which contradi&s thofe autho¬ 
rities. We are of opinion, that the verdift cannot be 
fupported, not merely for the fake of uniformity of 
judgment in both courts, but alfo bccaufe the averment 
's contrary to truth. It is generally fuppol'ed that the 
averment of intereft was introduced into declarations in 
eonfcquence of the llatute 19 Geo. 2. c. 37.; but upon 
looking into the prodigious number of authorities cited 
in argument in the cafe of Craivfurd v. Lucern, it ap¬ 
pears that the averment was in ufe before 19 Geo. 2. It 
was argued that the only reafon of inferting the aver¬ 
ment, 
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ment, was* to fhew that it was not a gaming policy ) 
but if the averment was ufed before the flat. 19 Geo. 2., 
it could not be introduced for that purpofe. Indeed be¬ 
fore the aft, all policies were taken to be real policies, 
made for the benefit of the perfon making them, al¬ 
though proof of their reality was difpenfed with by con¬ 
tract. I conceive thefe words were introduced for 
the reafon of the difference between thefe contracts, 
which are effefted by an agent for the benefit of 
his principal, and any others; as in the prelent cafe, 
for inftance, where an agent makes a contra ft in his 
own name for the benefit of other perfons, if this aver¬ 
ment had not been introduced, I fee not how an aftion 
could ever have been brought; for if the affurance were 
made by the Plaintiff, it would pritna facie be for his 
own benefit, and there would be no need of any aver¬ 
ment of intereft at all. But according to the cafes cf 
Page v. Fry, and Hfcox v. Barrett , it would be fufficient 
to aver the intereft in any manner which would fhew 
it was not a gaming policy. But that is not fufficient; 
it is neceflary to (hew who arc the real contracting par¬ 
ties. If this were not necefiary. this action would not 
be analogous to any other; for in ail other cafes it is 
neceffary to (hew who are the real contracting parties, 
otherwife the Plaintiff cannot recover. If therefore, it 
were fufficient, as in Page v. Fry it was faid to be, to 
fhew fuch an intereft as would make it not a gaming 
policy, it would materially differ the action upon a policy 
of infurance from all other aftions on contrafts. We 
therefore are of opinion that the judgment given in the 
cafe of Beli v. Anjley js right, and well founded. What 
is faid in that cafe applies equally to all others, that the 
Defendant (hould by the declaration be made acquainted 
with all the real parties to the contract, otherwife he 
may have one of the Plaintiffs called as a witnefs. \Per 
Gibbs J. He may have him on the jury. ] It is therefore 

very 
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very material that in this, as in all other a&ions, the 
Defendant (hould know by the declaration, if he did not 
before know, who are all the perfons parties to this con- 
traft. In this cafe therefore the confequence is, that 
the rule muft be abfolute for a nonfuit. 

Rule abfolute. 


1813. 

Cohen 

v. 

Hannah. 


Wheelwright and Others, Aflignees of Bull July j. 
and Others, v. Jackson. 


r jpHIS was au action of trover, brought by the Plain* 
tiffs, who were the aflignees of the cffe£ts of Bull 
and Co., bankrupts, againfl the Defendant, to recover 
the value of certain notes and bills of exchange which 
the Defendant had received from the bankrupts before 
their bankruptcy; one couut laid them to have been 
the property of the bankrupts, another the property of 
the Plaintiffs as aflignees. Upon the trial of the caufe 
at Guildhall , at the fittings after Michaelmas term 1812, 
before Mansfield C. J., the circumfiances under which 
the bills were received appeared to be as follow : The 
bankrupts being embarrafled, flated the circumftance to 
the Defendant, who was one of tlteir principal creditors, 
and reflded at Manchefier they were at that time in¬ 
debted to him in a fum exceeding 2300/. for bills which 
he had difeounted for them, and in a further fum for 


A creditor 
obtains a pre¬ 
ference in con¬ 
templation of 
an intended deed 
of compofition. 
which would he 
fraudulent againfl 
the creditors 
under that deed: 
the compofition 
going off, the 
creditor may hold 
his fccurities 
againfl a com- 
miffion of bank* 
rupt fubiequentiy 
ifiued, and not 
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the time of the 
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goods, exceeding in the whole 500c/. The Defendant 
examined their accounts, and a deed was propofed and 
prepared for afligning their cfTcfls to truftees, in truit 
to divide equally amongft all the creditors who (hould 
■come into the arrangement; the Defendant was willing to 
accede to this arrangement with refpeiSl to that part of 
his debt which was due for goods fold, and to come in 
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/arl paffu with the other creditors for that demand, but 
refufed to accede to it for that part which was due for 
money advanced, and threatened that Jie would not exe¬ 
cute the deed, unlefs the latter part of his debt was 
fecured to him entire, by the delivery of bills to that 
amount. This being agreed to, he went down into 
Lancajlnre, where moil of the creditors refided, and as 
well by dating that he had examined the accounts and 
funds of the bankrupts, and was fatisfied therewith, as 
otherwile, he was very active in promoting the execu¬ 
tion of this deed, which bore date on the 26th of July : 
it contained a provifo for making it void in cafe all the 
creditors tiki not execute it by a certain day therein 
named. After he had executed this deed, the bankrupts 
gave up to him bills to the amount of 1000/., between 
the 4th and the 14th of Augujl. It being evident that 
the time for the creditors to fign would expire before 
all their figuaturcs could be obtained, the Defendant 
caufed another deed of truft to be prepared, bearing 
date the 2d of September, and enlarging the time for the 
creditors to accede to it, into which, at the Defendant’s 
fuggeftion, was introduced a claufe, confirming to nil 
the creditors the benefit of all fecurities which they 
fhould hold at the time of their refpective execution 
thereof and he refufed to execute this deed until he 
had, on the 8th of September , received the refidue of the 
bills in queftion \ all thefc bills were included in the 
account of flock which was taken in order to be laid 
before the creditors as the flatement of the funds to 
which they were to look for payment of their rcfpe£tive 
dividends, which were to be made by inflalments at 
4, 8, 12, 16, 20, and 24 months’ date from the ill of 
Augujl. But the w'hole of the bills were clearly given 
as the confideration for executing the fecond agreement. 
The bankrupts had not at that time the leait doubt but 
that their eftate was folvent \ the bills were not given 

in 
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in contemplation of bankruptcy, for no bankruptcy was 1813. 
then thought of, either by the bankrupts, or any other ' J 

perfon; but not more than five creditors having ngneu v . 

the fecond deed of compofition, the matter went off, Jackson. 

but the Defendant retained the bills which he had re¬ 
ceived, and about four months afterwards a commiflion 
of bankrupt iffued again ft Bull and Co. The counfcl 
for the Plaintiff relied on the general ground that an 
undue preference had been given by the bankrupts to 
the Defendant over the other creditors, and that the 
Defendant had been guilty of a fraud ou the other cre¬ 
ditors, which prevented the delivery of the bills from 
veiling in him any property therein, and tfcat the pro¬ 
perty therefore remained in the bankrupts unchanged 
until the time of the commiflion, when by the aflign- 
ment it veiled in the Plaintiffs, who were therefore 
entitled to recover. Mansfield C. J. thought it clear 
that if the trull-deed had gone on, thefc bills could ne¬ 
ver have availed the Defendant againft the truftees and 
the other creditors. For the Defendant it was con¬ 
tended, that in order to enable the Plaintiffs to avail 
themfelves of any fraud in the difpofition of the pro¬ 
perty, the fraud mull be a fraud pra£lifcd againft the 
commiflion of bankruptcy; and that whether this would 
or would not have been a fraudulent, and therefore a 
void tranfa&ion, if the truft-deed had gone on, as 
againft the creditors under that deed, yet as this was 
no fraud againft the commiflion of bankruptcy, although 
the bills were given fecretly, and without the knowledge 
of the other creditors, and with intent to obtain an un¬ 
due preference, tliofe circumftances conftituted no de¬ 
fence to this a£tion. Mansfield C. J. thought it a new 
point, but did not referve it, and the jury found a 
verdi£t for the Plaintiffs, with 2335/* 13*. lod. da¬ 
mages. 


Lens 



X12 


i8i 3 . 

» — t > 
Whskiwrjght 

V. 

Jackson. 


CASES in TRINITY TERM 

Lens Serjt. in Hilary term 1813 obtained a rule tiijt 
to fet a fide this verdidl and have a new trial, upon the 
ground that the bankrupt had at the time of the transfer 
power to difpofe of the bills, and that he had difpofed 
of them to a prefling creditor, without any contempla¬ 
tion of bankruptcy, and that it would be introducing a 
new principle into the bankrupt law, to hold that this 
was a fraud on tire creditors under the commiflion. 
[Gibbs and Chambrt Js. doubted whether there was in 
tins cafe an abfolute transfer of the bills, and whether 
it were any thing more than conditional, and whether 
the Defendant was not bound to deliver back the bills; 
if the deed of trull did not take effect, inafmuch as the 
bankrupts did not mean to deliver them, if they could 
not have the benefit of the propoi'ed arrangement.] 

Shepherd, Re/!, and Vaughan fierjis. in this term 
{hewed caufe again ft the ruic. This tranfaclion would 
have been clearly void as againft the creditors under the 
trull-deed, if that had taken effect: it was therefore 
void as againil the creditors under the commiflion of 
bankrupt, otherwife it would be in the power of a cre¬ 
ditor who ihould artfully amufe the others from iffuing 
out a commiflion, by the fliew of a trull-deed, until he 
Ihould have obtained an undue preference, afterwards to 
drop that pretext, and hold his preference againft them 
all, which, though unavailable under that deed, would 
be good under a fubfequent commiflion of bankrupt. In 
order to make the tranfa&ion void, it is not ncceflary 
that it Ihould be a fraud againft the bankrupt; for in 
many cafes the fraud on the bankruptcy is committed 
by the bankrupt alone, as in Harman v. Fifher » 
Cvwp. 117., where the funds font to Fifher were font by 
Fordyce, without Fifher*?, knowledge. The aflignees of 
a bankrupt do not in all cafes neccffarily Hand merely 
in the fituation of the bankrupt, although they do in 

many; 
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many; as, for inftance, where a fraudulent conveyance 
is made by the bankrupt in contemplation of bank¬ 
ruptcy, there the law avoids the deed, not becaufe it is 
void againft the bankrupt; for a deed, fraudulent againft 
creditors, would be good againft the bankrupt; -hut it 
is void becaufe it is fraudulent againft the creditors, 
and is againft the policy of the law. Whether a fecu- 
rity be given or property handed over by the bankrupt, 
it is the fame thing. It is faid there was enough to pay 
every one, and fo no fraud; but unlefs for the indul¬ 
gence given by the other creditors, the bankrupts would 
not have had the appearance of being able to pay sox. in 
the pound. It is contended this tranfa&ion, though frau¬ 
dulent at the time, is made good by fomething after; but 
it mult ever after ftand fuch as it was when firft made : 
if it was fraudulent then, it was void then, and void 
ever after. It is not however clear but that the bank¬ 
rupts themfelves might not, after the deed was laid 
afide, have a right to recover thefe bills; for they deli¬ 
vered them as a confederation for figning this, and 
making it a good and effeftive deed, which confideration 
failing, the bills revert. The anfwer that the perfon 
who gave them was particeps criminis , and therefore can¬ 
not recover it back, mult not take place here} for that 
maxim never holds in cafes where there is oppreflion. 
There are many cafes in which the maxim, in pmri deliSo 
potior eft conditio pojftdentis does not hold, as in ufury, 
lottery infurances, and the like, where it is confidered 
as the cafe of one party cheating another. Here the 
Defendant has cheated the bankrupts, taking advantage 
of their diftrefs. The Plaintiifs hever put this as an 
a£t done in contemplation of bankruptcy, but as an ob¬ 
taining of the bills by a fraud, which he carried into 
effeft by the fccond deed. It is impoflible that a man 
can in any cafe acquire property by fraud i and there can¬ 
not be a ftronger cafe of fraud than this, where the 
Voi.. V. I Defen- 
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Defendarit goes to perfuade performs to fign this deed, 
having put into his own pocket the funds out of which 
alone the bankrupt could pay his inflaimentsj and the 
juty have found it to be a fraud. 

Lens contrh. It is now argued that the tranfa£lion is 
a fraud upon the creditors, but it is not ventured to be 
put as a fraud npon the bankrupt. No doubt, if this 
deed had been executed by all the creditors, the fecu- 
rities obtained by the Defendant would have been void 
fcgainft them j but the deed having fallen to the ground, 
the other creditors are in precifely the fame fituation as 
they would have been in, if the trufl-deed had never 
been propofed j and in that cafe there would be nothing 
that could impugn the prefent fecurities. Although it 
might be hnrfh to infill on payment from Bull and Co. 
In their diftrels, yet it was competent for the Defendant 
fo to do: the commiflion did not iii'uc for feveral months 
afterwards, and Bull and Co. at that time expedled to be 
hide to continue their payments. No disadvantage is ihewa 
to accrue to the other creditors by realbn of this preflure of 
the Defend ants, unlefs by calling in aid the com million fub- 
ffequently iflhed, which was the a£t of the creditors them- 
felves. The Plaintiff’s counfel have not been able to argue 
this without infufing into the argument the idea that it was 
an Undtfl preference given by the bankrupts in contem¬ 
plation of bankruptcy, for which there is no foundation, 
bbr Was it fo put at the trial. The two cafes mud be kept 
diftin& : if it be a preference given in contemplation 
of bankruptcy, the tranfadlion is valid as between the 
parties, except fo far as a fubfequent commiflion may 
operate to avoid it $ and the deed of cotrpofition be* 
coming inefficient by the parties’ difagreement, every 
one is left in hu original condition, at liberty to enforce 
payment by fuch means and diligence as he thinks fit; 
here it therefore no fraud on the creditors. IHs not 

5 contended 
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contended that the bankrupt was purticepj criminis , for 
there was no crime : it is lawful for a debtor to pay his 
creditor, except fo far as it difturbs the equality which 
the bankrupt laws eitablifh between creditors) but un- 
lefs a commiffion of bankrupt enfucs to operate by re* 
lation, this principle does not apply i and the evidence 
is clear that there was no contemplation of bankruptcy 
in this cafe. It was doubtful upon the evidence whe* 
ther the Defendant did not obtain payment by threats 
of arreft, and therefore at all events there ought to be a 
a new trial, in order to enquire whether the payment 
was voluntary or involuntary on the part of the bank* 
rupts. 


1813. 

W1IB ELWRIQHT 
«. 

Jackson. 


Cur. adv. vult. 


Mansfield C. J. now delivered the opinion of the 
Court. 

This is an aflion brought by the afGgnees of Bull and 
others to recover from the Defendant Jachfen feme bills 
of exchange put into the Defendant’s hand by the bank¬ 
rupts. The ground, according to all the cafes hitherto 
known on the fubjeft, ailigned to fupport this fpecies 
of action, is, that the Defendant has obtained the pro¬ 
perty in fraud of the reft of the creditors. In fome 
cafes it has appeared that the object of the bankrupt was 
to favour a particular creditor and in many rtich cafes 
property fo obtained has been recovered back by the 
aflignees; but in all cafes hitherto the ground has been, 
that if fuch difpofition were permitted, the policy of the 
bankrupt laws would be defeated ; and on that ground 
only can fuch an action be fupported. Certainly, in 
this cafe, Jachfen is entitled to no favour, and if a ground 
could be found, on which he could be compelled to 
refund, we ihould have been glad to fee that it could 
be done. Certainly the bankrupt could not have got 
this money back again from the Defendant. The bank- 
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1813.- rapt was indebted to Jackfon in two large fums, one 

w'~~'wiuoHT * or £ 0CK * S ’ one *° r mone y advanced. The bankrupt 
v . being embarrafied in his circumftances, a letter of 

Jackson. licence is thought of, to make his debts payable by 

inilalments: Jackfon comes up to town, a compofition 
is propofed to him by the bankrupt; he infills, as a con¬ 
dition of coming into it, that his money debt {hall be 
fecured to him. In thefe circumftances it is utterly 
impoflibie that the Defendant could ever have got back 
thofe bills. Jackfon takes a confiderable part in per- 
fuading creditors to join in this letter of licence, wherein 
he certainly mull have deluded them; for, when he 
propofed, in the fccond agreement a claufe for each to 
retain his fecurities, it certainly never could have entered 
into thofe creditors’ heads, that it was meant to include 
therein fecurities given fince making the firft agreement. 
If that compofition therefore had flood, I think there 
cannot be a doubt, that Jackfon would have been deemed 
to have afled fraudulently, and that he could not have 
held the advantage he had gained. The a£live part he 
took in the tranfa£lion fhewed his conduct to be the 
more immoral; but if he had got this advantage without 
any activity of his own, it would have been equally void. 
In certain events this priority might not have been ob- 
je£tionable ; as, if the effedls had turned out to produce 
2or. in the pound, or fuppofing that the bills had turned 
out lefs productive, and had not produced afiets exceed¬ 
ing the inftaiments he was entitled to. It therefore was 
only fraudulent as againft the creditors under this com¬ 
pofition. The bankruptcy did not happen till four 
months after; but that event was wholly unforefeen ; it 
might not have happened for a twelvemonth, or not at 
all. We cannot therefore fee how this was a fraud on 
the commiffion, which was never then thought of, and 
might not have happened at all. It is therefore with 
great reluctance we eftablilh the Defendant’s right to" 

retain 
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retain thefe bills: but finding no cafe to eftablifh a con- 1813. 

trary decifion, we are afraid to make a new precedent * "~ v ■-* 

* * Wheelwright 

without feeing a clear principle on which we could fup- 

port it. We can difcover no mode in which the aflig- Jackson. 

nees of the bankrupt could entitle themfelves to recover 

thefe bills, which the bankrupt could not get back. 

We therefore mult make the rule abfolute for a new 

trial. 

Rule abfolute. 


Fry v . Malcolm. j u i y s . 

r J^HIS was an aftion upon a bill of exchange. Upon a creditor may 
the trial before Gibbs J., at the fittings after Hilary legally contrail 
term 1813, it was proved that Allan Newman having cominiffion*of 
become infolvent, his brother William Newman , by way bankrupt againfl 
of inducing the Plaintiffs to fue out a commifiion of his deblor in con * 
bankrupt againft Allan Newman, engaged to them, a friend of the 
that if they would become the petitioning creditors, their debtor will give 
dividends out of his effeas fhould amount to 5*. in the Iredhor^T^in 
pound upon the fum of their debt, otherwife he would the pound for 
himfclf make good the deficiency, and he was to have “f. debl *' and a 
the furplus, if any accrued j and the Plaintiffs having agreed fum is^ ' 
accordingly fued out the commiffion, William Newman biu - 
gave them this bill upon the Defendant, who accepted 
it, at William Newman* requefl. It was attempted to 
fhew that the real confideration for this bill was, that 
the Plaintiffs would fign the certificate of Allan New¬ 
man: but the jury found that it was given by way 
of guaranty, that the Plaintiff’s dividend fhould amount 

to ' 5 s ' in pound *, and gave their verdift for the 
Plaintiffs. 
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Befi Scrjt., in Eafier term, moved for a new trial, 
upon the ground that the guaranty of the amount of 
the dividend given as an inducement to the petitioning 
creditor to fue out the commifiion, was a fraud on the 
bankrupt laws, and therefore an illegal coufideration for 
the bill} the Court cbferved, that the point had not 
been made at the trial, but as it was an objection fit to 
be confidered, they granted a rule tuft. 


Shepherd Serjt. now lliewed caufc, contending that 
*nafmuch as William Newman would have the benefit of 
the furplus, if the dividend amounted to more than the 
5/., the tranla&ion was nothing more than a mere file 
of the debt and dividends thereon, to Will mm Newman , 
which is good in equity, and the:more not illegal at law. 
Tlie mere facl is, that one creditor not being willing 
to incur the trouble of fuirg out a commidiun, an¬ 
other requeiis permifiion to work a eomrnitTion in his 
tiatne upon the terms of infuring a certain dividend. 
There is nothing illegal in the mere of fuing out a 
commiihou c: bankrupt. Neither ^ a pnoniife given 
by a ft ranger to make up the drfuic.ry of a baukiupt*s 
eftatc in itfclf illegal; the union of the two circum- 
ftances therefore cannot be illegal. Tlie red of the cre¬ 
ditors are placed neither in better nor in a werfe fitua- 
tion in confequence of this tranfacfion. 

Be/I % in fupport of his rule, obferved that this was 
not moved as coming within the ftatute again ft paying 
money for a bankrupt’s certificate, but on the ground 
that this tranfaclion is void, as falling within the general 
policy of the bankrupt laws. The creditor ought to be 
induced to fue out a commiifion by what he owes to 
Jaimfelf and the other creditors, not by any collateral 
benefit moving to himfelf from the bankrupt or any of 
his friends : if this practice may be allowed it is an en¬ 
courage- 
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couragcmc-nt to perfons for a reward to put in motion 
thefc cemmiffions under the great feal, whereas there 
ought to be no inducement to put it in motion but the 
opinion that juitice and the payment of the general 
debts requires it. This is a different cafe from that 
where a creditor fells a debt, and the buyer fues for it 
by an aflion in the feller’s name. That does not affe£t 
the rights of other creditors; this does. This bargain, 
certainly will influence the mind of the vendor as to his 
figning the certificate alfo, in which light it alters the 
(ituation of the other creditors, as to their power of 
withholding their confent to the certificate. There is 
fironger rcafon why this fiiould be illegal in the cafe of 
a petitioning creditor than to any other ; although every 
creditor takes an unfair advantage to himfelf, who fe- 
cures payment of the deficiency of his dividend, not- 
withftanding he receives out of the general fund only 
the fame proportion that the other creditors do. If a 
friend of the bankrupt gives a fum upon the terms that 
a creditor (hall enter into a deed of compcfition, although 
he receives only an equal dividend out of the fund, the 
contraft is void, becaufe it is a deceit upon the others. 
The brothers and mother of Allan Newman were them- 
i'elves creditors, and might have fued out a commifiion 
in their own name; it is therefore a badge of fraud, and of 
an intention to elude examination, that they purchafe the 
right of fuing out a commifiion in the name of another. 


!tl}. 

Fhy 

v- 

Ma worn. 


Mansfield C. J. I was (truck with the argument* 
certainly, that this was a friendly commifiion, and a 
concerted bankruptcy} and if there was any evidence of 
tills, I fiiould be difpofed to grant this rule ; but there 
is no evidence of the fa£t ; and that being fo, I fee no 
reafon why the Plaintiff fiiould not be at liberty to fell 
his debt, and receive this bill for it, he fuing out a com¬ 
mifiion. Strip tills of the eircumltance of fraud aiuk 

I 4 con- 
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contrivance, and the proceeding appears to me ^ very 
reafonable one. Thefe perfons, the mother and bro¬ 
ther, who may have reafons, perhaps do not like to 
fue out a commiffion in their own name, they therefore 
apply to the Plaintiff to fue out a commiflion, who may 
think it is not worth his while, or that he (hall get no 
dividend j they fay that there will be a dividend, and 
they offer to buy it: there is nothing illegal in this bar¬ 
gain, and the rule mud be difeharged. 


Heath J. I think fo; it feems to me a fair and 
honed tranfa&ion. I fee no ground to object to it. 

Gibbs J. I am of the fame opinion, for the reafons 
given by my Lord. 

Rule difeharged. 


July S' 


Leese and Others r. Rolfe. 


It is not illegal ‘T'HE Plaintiffs declared, that before the making of the 

for one of the per- Defendant's promife, and after the making of a 
fons mentioned in _ , * ~ ,, . . 

the ad fchedule of certain act of parliament, 49 G. 3. c. 70. (local and per- 

the aft 49 G. 3. fonal) intituled. An act to amend and enlarge the 

perfoiil!)« bring P owers of an aa P afil ’ d in the year of his prefer.! 

authorized to fell majedy, to enable the feveral perfons therein named to 

the city lands by j|fp 0 f e 0 f the feveral houfes therein mentioned in Lon~ 
lottery, to fell 1 

ihares in the “ on and nejtminjter by lottery, certain meffuaECS in the 

tickets, and to re- third fchedule of the fird-mentioned act fpecified were 

more than^he pre- a b° ut to he difpofed of by way of lottery or chance pur- 

portionate part of fuant to that a Cl, and that the Defendant before and 

5/. for a whole at ^ time of making his promife was a lottery-office 

keeper, and fold and difpofed of tickets and (hares in 

the faid lottery for the difpofal of the faid meffuages, to 

any perfon or perfons willing to purchafe the fame ; and 

there- 
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thereupon*theretofore, in confideration that die Plaintiffs 
at the Defendant’s requeft, would purcliafe of the De¬ 
fendant i-8th (hare of a certain ticket, numbered 4. m 
889, in the faid lottery at and for a certain price or fum 
of money [to wit] the price of 1 /. 4/., to be therefore 
paid by the Plaintiffs to the Defendant, the Defendant 
undertook that the bearer of the faid (hare would be en¬ 
titled to 1-8th part of fuch benefit as (hould belong to 
the faid ticket numbered 4. m 889 in that lottery, and 
that the faid ticket, if drawn a prize, would be fold by auc¬ 
tion in one month after the drawing of that lottery, and 
that the produce of the fale would be depolited in the 
Bank of England , to be paid in proportion to the refpec- 
tivc (hares without any dedu£tion whatever. And the 
Plaintiffs averred that they did buy the faid i-8th 
(hare of the ticket 4. m 889 in the faid lottery, and then 
and there paid the Defendant for the fame the faid price 
or fum of 1/. 4/., and then and there became and were, 
and from thence hitherto had been and ftill were the 
bearer thereof, and as fuch entitled to i-8th part of fuch 
benefit as belonged to the faid ticket numbered 4. m 889 
in the faid lottery ; and that afterwards the faid lottery 
was drawn, and the faid ticket numbered 4. m 889 
drawn therein a prize, and entitled to the prize 25 in 
the 3d fchedule of the firft-mentioned acl fpecified, and 
which prize confifled of certain premifes (to wit) two 
freehold meffuages in that fchedule mentioned ; and being 
of great value, to wit, of the value of 20,000/., aud 
thereby the Plaintiffs became and were entitled to i-8th 
part of the fame meffuages, whereof the Defendant had 
notice. Yet that the Defendant did not nor would per¬ 
form his undertaking, but thereby deceived the Plaintiffs 
in this, (to wit) that the faid ticket and the faid two 
freehold meffuages were not, nor was either of them fold 
by audtion 01 otherwife in one month after the drawing 
of the faid lottery, contrary to the Defendant’s promife, 
by means whereof the Plaintiffs had loft and been de¬ 
prived 


1813. 



v- 

Rou& 
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prrred of all the benefits and advantage wijjch would 
have accrued to them from the fale thereof, and had 
alfo loft and been deprived of all the benefit arifmg from 
the fatd ticket numbered 4. m 889 being drawn fuch 
prize. There were alfo the ufual money counts. The 
third feftion of the a£t declared on empowers certain 
truftees, in whom the eftate was veiled for the purpofes 
of difpofing thereof by way of lottery, “ and the furvivors 
and furvivor of them, and the feverai perfons wliofe 
names were contained in the firft and fecond fchedules 
to that acl annexed, (which laft contained the name of 
the Defendant,) their refpeclive executors,ndminiftrators, 
and afligns, 10 fell and difpofc of the buildings, heredita¬ 
ments, and premifes fpecified in the third fchedule to 
that acl annexed, (among which were the two freehold 
mefluages in queftion,) by wav of lottery or chance, 
without being liable or fubjecl to any penalty or forfei¬ 
ture iirspofed by any acl or acts of parliament ngainfl any 
fale or Tales by way of lottery, or tickets, numbers, or 
figures, or upon any perfon or perfons for opening, fetting 
up, exercifing or keeping an office without licence for 
buying, felling, or difpofing or otherwife dealing in 
tickets by way of lottery, or by any other a£l or a£ls 
of parliament whatsoever s and that fuch fale or fales fo 
to be made by the faid trellces ; and the faid feverai 
perfons whofe names were coi.rained in the firft and fc- 
coiul fchcdulcs to that a£l annexed, their refpeclive exe¬ 
cutors, adminiftrators, or afligns, of the faid buildings, 
hereditaments, and premifes, fubjecl only to the con¬ 
ditions, provisoes, and rcftri£lio»s hereinafter contained, 
fliould be good and valid, any law or ilatute to the con¬ 
trary notwithHandingand by the fourth feclion it was 
enabled “ that the money to be raifed by the truftees, &c. 
and the feverai perfons named in the firft and fccond 
fchedules to that a£l, their rcfpc&ive executors, & c. 
by way of lottery, under the authority of that a£l, 
fhould not exceed the fum of one hundred thoufand 

pounds 
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pounds m»on the isle of the £ee* 4 unple of all the fcveral 
buildings and hereditaments fpecified in the third fche- 
duie, difcharged of land-tax, and fubjeQ only to ifuch 
leafes as were mentioned in the fame fchedule, and that 
the number of die tickets in that lottery Ihould not ex¬ 
ceed in die whole twenty thou fa ml, to be numbered 
from one to twenty tboufand, both inclufive, and no 
ticket in that lottery (hould be fold at lefs value than 
five pounds ; and that every fuch ticket (hould be figned 
by one or more of the trnftees for the time being of the 
faid recited aft and of that aft; and the prizes in fuch 
third lottery (hould be compofed of the buildings and 
hereditaments mentioned in the third fchedule, to that 
aft annexed, being the fame buildings and hereditaments 
fpecified in the (ixth fchedule of the faid recited aft.” 
The Defendant had not fold the houfes. After trial 
and verdift frv the Plaintiff, Beft Serjt, in Enjier term 
1813, moved an arrell of judgment, upon the ground 
that the fale, fuch as it was declared upon, was illegal, 
being a tranfaftion not conformable to the recited afts, 
and therefore not thereby taken out of the general pro¬ 
hibition of the ftatutrs againfi: lotteries. The ftatute 
12 G. 2. c. 28./. 4. enafts that “ al? Tales of houfes, lands, 
advowfons, prefentations to livings, plate, jewels, (hips, 
goods, or other things, by any game, lottery or lot¬ 
teries, machine, engine, or other device whatfoever, 
depending upon, or to be determined by chance or lot, 
(hall be void to all intents and purpefes whatfoever; 
and all fuch houfes, lands, &c., (hall be forfeited to 
fuch perfttn as (hall fue for the fame.” He contended that 
the private afts only legalized the fale of a whole ticket, 
whereas this was the fale of a (hare in a ticket, and that 
thev prohibited a fale of any ticket at any higher price 
than 5/., whereas the eight (hares into which the ticket 
was divided, being fold at \l. 41. each, amounted to 
9/. 12/. The Court granted a rule n'rfi. 


S813. 



v. 

RffiJA 


Shepherd 
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Shepherd and Runnington t Serjts., in this term (hewed 
caufe againft the rule; they argued by inference from 
the flat. 22 G. 3. c. 47 ./. ja., which prohibits the felling 
of tickets in ftate lotteries in lefs (hares than fifteenths, 
that it was lawful at common law to fell any (hares of 
tickets i and from 27 G: 3. c. i.f 3., which prohibits the 
feliing chances or (hares of tickets for time, that inde¬ 
pendently of that a£t it is not illegal to ftipulate for the 
fale of the prize within a month. This is not a fale of 
the whole ticket for more than 5/. : the private ftatutes 
meant only to reftrain the amount of the money which 
the city (hould raife by their lottery, not the amount of 
the profit which any individual holder of a ticket could 
make of it. The confequences are mod penal, if this 
be a fale prohibited by 12 G. 2-, being no lefs than a 
forfeiture of the houfe: at all events the verdict may 
be fupported on the money counts, for j/. 4/., the 
price of the ticket. This is a larger fliare than a fix- 
teentli, and is therefore impliedly legalized by 22 G. 3. 
r.47. yil2., the words of which are general, and ex¬ 
tend to all lotteries, not confined merely to Hate lot¬ 
teries. 


Beji and Vaughan^ Serjts., in fupport of the rule. The 
49 G. 3. only protects the fale of entire tickets. Shares 
of lottery tickets cannot be fold at common law, for in 
all the ftatutes creating ftate lotteries, exprefs claufes 
are introduced, authorizing the divifion of tickets into 
(hares. By ftatute 46 G. 3. c. 147 ./. 28. no perfon (hall 
divide tickets in the lotteries thereby created into (hares, 
without taking out a licence. Neither was this fliare 
figned by two of the truftecs, as the act requires. More 
than 100,000/. will be raifed by thefe means, the (hares 
being fold for more than 5/. each. [Gibbs J. The fub- 
fequent fale of an eighth of a ticket for 1/. 4 s. does not 
prove that propofition.] The Defendant was one of the 
I original 
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original truftees, not a purchafer of a ticket, felling again 
at a profit that which he had purchafed. 

' Mansfield C. J. I do not fee any objection at all to 
felling thefe (hares. 



v. 

-Roue. 


Gibbs J. The difficulty is to fee the obje&ion. By 
the ftatute 12 G. 2. the fale of lands and houfes by lot¬ 
tery is rendered illegal. This a&, 49 G. 3., makes it 
legal to fell thefe particular lands, and making it legal, 
the felling of the tickets in lhares (lands on the fame 
ground as does the felling (hares in any other lottery 
which is rendered legal, the fale of fuch (hares not being 
prohibited by any particular a£t. 

Rule difcharged. 


Wood ye r and Another v. ‘Hadden. 


July 6m 


'J’HE Plaintiffs declared, that the Defendant broke and 
entered the Plaintiff’s clofes (ituatc in the parifh 
of Saint Leonard, Shoreditch, to wit, a certain clofe called 
John-Jlreet: a certain clofe or piece of land, containing 
in length 21 feet or thereabouts, and in breadth 14 inches 
or thereabouts, and bounded on the Eaft by the faid 
ftreet called John-Jlreet, and principally bounded on the 
Weft by certain premifes in the occupation of the De- 


The Plaintiff 
ere<f>ed a ftreet, 
leading out of a 
highway, acrofs 
his own clofe, and 
terminating at the 
edge of the De¬ 
fendant’s adjoin¬ 
ing clofe, which 
was feparated 
from the end of 


fendant; and a certain other clofe of the Plaintiffs’ fituate the ftreet for si 
in the parifli aforefaid, and then and there, without the ^ oar *.’ C?. u f in f 
leave or licence, and againit the will of tfte Plaintiffs, houfes were com- 
pa(fed and repaired through, over, and along the faid P leted ’ and the 

y 1 * * ftreet publicly 

watched, eleanfed, and lighted, and both footways and half the horfeway thereof paved 
at the expenre of the inhabitants,) by the Defendant's fence: Held that this Uieet was 
not ft) dedicated to the public, that the Defendant pulling down his wall might enter it 
at the end adjoining to his land, and ufe it as a highway. 


clofes. 
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clofet, and greatly fubverted and damaged the pavement 
and foil thereof, and pulled down, pro ft rated and de- 
ftroyed the walls and fences of the Plaintiffs there 
eredled and being in their faid clofes, and the materials 
of the faid walls and fences, to wit, ao cart loads of 
bricks and 20 cart loads of wood of the Plaintiffs, of a 
large value, took and carried away, and converted and 
difpofed of the fame to his own ufe, and then and there 
put, placed, and laid divers large quantities of rubbilh in 
and upon the faid clofes, and kept and continued the 
fame fo there placed without the leave or licence, and 
againft the will of the Plaintiffs, for a long fpaco of 
time. There was a fecond count for pulling down, 
proftrating and deftroying other the walls and fences of 
the Plaintiffs in the fame parilh there then credit'd, 
Handing, and being, and taking and carrying away the 
materials thereof, to wit, the bricks and wood of the 
Plaintiffs, of a large value, and converting the fame to 
his own ufe. In the 3d count the Plaintiffs alleged a 
taking and afportation by the Defendant of the Plaintiffs* 
materials. The Defendant pleaded, firft, not guilty. 
Secondly, as to the breaking and entering the clofes of 
the Plaintiffs in the firft count mentioned, and palling 
and repafiing into, through, over, and along the faid 
clofes, and a little fubverting and damaging the pave- 
ment and foil thereof, and as to pulling down, prollrat. 
ing and deftroying the walls and fences in the two firft 
clofes in that faid firft count mentioned, and alfo thole 
in the fecond count, (averring their identity,) and taking 
and carrying away the materials in each of the counts 
mentioned, and as to putting, placing, and laying a fmall 
quantity of the rubbilh in the firft count alfo mentioned 
in and upon the faid clofes ill and 2diy therein men¬ 
tioned, the Defendant juftified, for that before and at 
the feveral times when, See. there was, and of right 
ought to have been, and ft ill was, and of right ought to be 

a cer- 
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a certain common and king’s public highway into*through* 
over, and along thofii doles in which, &c. for all the 
king’s liege fubje&s to go, return, pmfs and repafs on 
foot and on horfeback, and with his and their cattle, 
carts, and carriages, every year, and at all times of the 
year, at his and their free will and pleafure. The De¬ 
fendant, thirdly, pleaded the like plea as to the firft clofe 
called John-Jlreet only. The Plaintiff replied to both 
of thefe pleas by traverling the highway alleged. The 
caufe was tried at the Middlefect fittings after Hilary 
term 1812, before Mansfield C. J. when the evidence 
was, that the Plaintiffs for more than 20 years, and their 
father before them, and before him a perfon named 
Mannings, had been the lefiees under a long beneficial 
leafe of a meffuage and a piece of land containing about 
four acres, the Eafiern fide of which abutted on a 
highway called the Curtain-road, the Northern fide upon 
another highway called Qld-Jlreet-road, the Southern fide 
Upon a common fewer, and a walk called the Willow- 
walk, and the Wefiern fide abutted on a clofe of the 
Defendant’s. Both the pieces of land were at that time 
ufed as garden ground. The firft alteration in the 
Plaintiffs’ clofe was made by Ditchman, a tenant of the 
Plaintiff’s father, who built a houfe upon the Plaintiff's 
land: a perfon named Lovell took a leafe from the 
Plaintiff’s father of fome part of the ground, made a 
large quantity of bricks out of the foil thereof, and car¬ 
ried away much bridk earth, and filled up the excavation 
by carting rubbilh at the ex pence of his leffor to the 
fpot, which he thereby eventually raifed to the height of 
two feet above the level, which, before the excavation, 
was common to both the clofes. About 24 years before 
the trial Ditchman (faked out a fpacc upon the Plaintiff’s 
land for a ftreet, or, as the Plaintiffs witnefles termed 
it, a court, 24 feet wide, which was called John-Jlreet, ia 
a direction running from the Curtain-road, into which 
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one end. of the ftreet opened, to that fide of the Plain¬ 
tiff's clofe which abutted on the Defendant’s land. He 
built three houfes there ; more were afterwards added. 
About the middle of its length the ftreet was croffed at 
right angles by another ftreet called Charlotte-Jireef, 
which was in like manner laid out on the Plaintiff’s 
land, running parallel to the Curtain-road. It appeared 
to one of the witneffes, a furveyor, that if the boundary 
between the -two eftates was a right line, four inches 
and a half, being one half, of the thicknefs of the party 
wall of one of the end houfes at the Wejiern extremity 
of John-flreet, was placed on the Defendant’s land. The 
Defendant’s father on one occafion carried fome bricks 
and other materials from the Curtain-road over the Plain¬ 
tiff’s land to the edge of his own, where they were 
unloaded, and the bricks were carried through the 
fence: he alked of Ditch man, then the occupier, 
permifiion to have a road through the land, to carry his 
vegetables to market; Ditchman refufed it, and affigned 
for reafon that the freehold was not his, and therefore 
he could not grant it. At the earlieft periods of which 
the witneffes fpoke, being about thirty-fix and thirty 
years before the time of this a&ion, the Plaintiff’s and 
Defendant’s clofes were divided by a fmall willow 
hedge, about a foot and a half high, planted by Ditch _ 
man , and a ditch, which perfons could ftep over; it was 
not a fewer-ditch. During fome part of the time when 
the buildings of John-Jlreet were ereGing, the fence be¬ 
tween the two clofes was fuftered to be down ; but about 
twenty-four years before the trial the Defendant’s father 
had ereGed a wooden fence, about four feet high, upon 
the boundary of his own land, as a fence between the 
two clofes, and about twenty-one years back he had, for 
the purpofe, as a witnefs faid, of keeping perfons off from 
the Plaintiff’s ground, ereGed in the line of the laft- 
mentioned fence, upon his own land, a dwarf brick 

wall 
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wall about two feet high, and a brick thick, and above 
that a wooden paling, which fence continued (landing 
in this fituation for 21 years. During all the time of 
which the witnefles fpoke there had been no gate or 
other aperture of communication in the fence between 
the two clofes. There was no thoroughfare from 
Charlotteftreet to the’ Curtain-road before John ftreet was 
built. The houfes had been ere£ted, and a foot-pave¬ 
ment on each fide of the way, and a horfe-pavement on 
one fide, as far out as the centre of the horfe road, had 
been laid down, about eighteen or nineteen years before 
the trial, extending the whole length of the ftreet from 
the Curtain-road to the Defendant’s land ; but the horfe- 
pavement on the other fide of the way had at no time 
before the trial extended along more than a part of the 
ftreet; it did not reach up to the end which adjoined 
the Defendant’s ground. The ftreet was paved at the 
private expencc of the inhabitatits. It was, at the time 
of the trial, and iiad been for fome time before, watched, 
lighted at night, with lamps which were lighted in the 
fame manner as the other parifh lamps, and cleanfcd by 
the parifti fcavengers ; the expences of lighting and 
cleanfing were defrayed by a parochial rate. Pipes for 
fupplying water had been laid down l>y the New River 
Company along the whole length of the ftreet, up to the 
Defendant’s ground, and through the fence into it. No 
fence or other obftru&ion kept the ftreet or any part of 
it from the public ufe : a furveyor of the pavements for 
the parifti of St. Leonard's, Shoreditch, bud directed nu- 
fanccs in the ftreet to be removed j brewers’ drays and 
other carriages bringing provisions and various articles 
for the ufe of the inhabitants of the houfes in John-ftreet, 
were accuftomed to come into the ftreet, and go out of it 
again, without molcftation ; perfons on foot did the fame, 
but there was no evidence of any perfons or carriages going 
there, unlefs they were going or coming to or from the 
Vol. V. K houfes 
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houfes of fome of the inhabitants of John-Jlrcct. Per- 
fons could go clofe up to the Defendant’s fence, which 
was on the Defendant’s land. The Defendant having 
chofen to convert part of his land to a timber-yard, and 
intending to build a llreet on other part thereof, and 
wifhrng to obtain accefs to the Curtain-read through 
John-jlreet, began to demolifh his fence, which Sepa¬ 
rated his land from the end of John-jlreet; whereupon 
the Plaintiffs, not confenting that the Defendant Should 
ufe Johnjlreet as a thoroughfare, unlefs l.e would come 
into the Plaintiffs’ terms of centpenf.ition for the ufe of 
the way, which wore very high, erected a v\,ii upon 
their own toil about fix cr feven inches inwards upon the 
ftreet, a foot or eighteen inches to the caft ward oi the 
extremity of the Plaintiff’s land, and the Defendant’s 

a 

wall: the Defendant, after having in v.iin required the 
Plaintiffs to remove it as a public r.ufincc to the high¬ 
way, pulled it down, anti having thrown fome rubbifh 
at the extremity of his own land to make an e.ifier afeent 
from his dole to the higher level of JJmJlreet, he ufed 
the ftreet as a thoroughfare. For the Defendant it was 
contended that according to the dodtrinc of Lord Eilen- 
borough C. J. in The King v. Lloyd, i Cam[\\ 260., the 
fa&s (hewed fuch a dedication of the foil of the whole 
of John-jlreet to the public ufe, that it was all a high¬ 
way, up to the Defendant’s fence ; and that fincc every 
man whofe land abuts on a highway, has a right to 
come out from his land upon the highway, the Defend¬ 
ant was juftiiied in removing his own fence and coming 
out into John-jlreet; and that the Plaintiff’s fence, which 
obftrutled the courfc of his paffage along that ftreet, 
was a public nufance credled in the highway, which the 
Defendant had a right to remove. The Plaintiffs, on 
the other hand, contended, that there had been no fuch 
dedication. Mansfield C. J. was of opinion that the 
Plaintiff had not fo far given up the ftreet, that they 

might 
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might not obftru£t the paflage of others over it, when 
it was not attempted to be ufed for the purpofe of the 
inhabitants of thefe houfes which the Plaintiffs had 
ere£lcd, but for the purpofe of a new town to be erefled 
on the land of others. The jury, concurring with him, 
found that the land had not been dedicated to the 
public, and gave a verdict for the Plaintiffs, with 5or. 
damages. 


131 
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WoODYER 


V. 

Hao&wn. 


Shepherd- Serjt. in Eaflcr term 1812 moved for a new 
trial, contending upon the authority of The Rugby Charity 
v. Merryiveather, 1 1 Eaji t 3 7 6. n. to which he faid this 
cafe was Gmilar, that the ftreet, and the whole of it, was 
clearly dedicated to the public, bccaufe, fo long as the 
Defendant’s wall flood, there was no bar, fence, or 
other mark of divifiou to feparate any excepted part 
from the refidue of his land: therein it differed, 
from the cafe of Ale!bourn gardens, Holland v. Joknfsit , 
where polls and a chain had been erected and main¬ 
tained for years, feparating the end of Burlington- 
ftrccl from the ground where Albany now Hands, and 
wherein it was held that the^ purchasers of Tark-hottfe 
could not make a carriage road to come out into Bur- 
iington-Jlrect. The Defendant’s land therefore abutted 
on the king’s highway, it was immaterial whether on the 
fide or the end of it, and he had a right to make an open¬ 
ing in his fence and come out and ufe the way without 
obflru&ion. Although the commilTioners of the pave¬ 
ment had never paved this ftreet, it is by no means a 
confcquence that it was not a common highway; for the 
paving a£ts leave a certain number of ftreets called op¬ 
tional ilreets, i. e. giving the inhabitants an option for 
each to pave his own pavement on his own fide, and 
«ntil they unite to call on the commiffioners to pave the 
ftreet for them, the commiflioners have no authority. 
['Mantjield C. J. Suppofing the dodlrine of the Found- 
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ling cafe to be found, it comes to this queftion $ when 
is it neceiTary to put up a bar in order to prevent the 
land being dedicated to the public ? Some of thefe 
houfes were built 20 or 30 years ago: the ftreet gradu¬ 
ally grew larger: perhaps it is now all built: but it never 
was completely paved. There was evidence that the 
ground was very uneven: it had been excavated. There 
was no evidence that any creature ever came into this 
ftreet but for the purpofe of going to one of thefe houfes; 
and if he had, the queftion would llill have remained, 
whether he had a right fo to do. Heath J. If ufage is 
evidence of dedication, how can you carry the dedica¬ 
tion further than the ufage ? And the evidence does not 
prove an ufage to pafs on any further, only to the end 
and back again. Chambre J. The ufage proved is an 
ufage to go down to the end. If there is a fpace 
between the houfes and the extremity, however finally 
it will fufiice. A public road differs from a private 
road in this; you may make an opening in your fence 
and go into it iti any part of the length of the 
public road, or at the end, but in a private road you 
muft go in at the ufual apd accuftomed part. I cannot 
at all diftinguiih this cafe from the Foundling Hojpital 
cafe.] 


The Court granted a rule nifi. 

Lens Serjt. in Hilary term 1813 (hewed caufe againft 
this rule. He relied on the fa£t that the pavement of 
John-Jlreet had never been completed, as diftinguiflung 
this cafe from that of the Rugby Charity v. Merryweather. 
But admitting that this land was to a certain degree and 
quoad hoc to be confidered as dedicated to the public, al¬ 
though more proper 1 y fpeaking it was a mere licence to 
have accefs to thofe houfes for all neceiTary purpofes of 
the inhabitants, yet that differed much from a general 

public 
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public way: the extent of the right could only be com* 
menfurate with the extent of the ufage proved, the evi¬ 
dence was only of ufage in one direftion, for perfons 
coming from the eaftem end of the ftreet to the houfes; 
which ufer only extended as far as the laft door on each 
fide of the way, and the Plaintiffs had given up no more 
of the ufe and enjoyment of their land than what was 
neceffary for the convenience of the inhabitants of thofe 
houfes; but the barrier which the Plaintiffs had erected 
was placed beyond all that they had built and paved. To 
authorize the aft of the Defendant, it was neceffary 
that the way (hould extend beyond the entrance of the 
laft houfes to the very laft filum of the Plaintiff’s land, 
otherwife the Defendant’s land would not adjoin the 
highway. No inference arifes favorable to the Defend¬ 
ant from the circumftance of the Plaintiffs not having 
maintained a fence acrofa the end of the ftreet within 
their own land; for until the Defendant pulled down 
his wall, the Plaintiffs had the benefit of it, and fo 
long, therefore, the Plaintiffs had no inducement to 
ereft a fence on their own land, becaufe it was not ne- 
ceffary for fecuring their feveral enjoyment of it. 


1813. 

Woody fr 


v. 

Haddbn. 


Shepherd, in fupport of his rule. There is no fuch 
thing as a highway quoad hoc: there are only two forts 
of way, public and private: if this be a way only for 
perfons who go to thofe houfes, it is a private way, not 
a highway. A perfon dedicating the greater part of his 
land, as a ftreet, to the public ufe, may, if he will, 
referve a part \ the Plaintiffs would have done fo, if they 
had previoufly put up an interior fence, to proteft a part 
of the land, as in Holland v. Johnfon, coram Chambre J., 
where Sir W. Pulleney had put up a fence on his own 
ground, and preferved it fo that the owner of the adjoin¬ 
ing ground might come up to it, but not to go over it. 

K 3 There 
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There is herein a circumftance which is very ftrong to 
(hew that the Plaintiffs meant to dedicate the land 'to 
the public; that they have built the party-wall of their 
end houfe half on the Defendant’s ground, which it 
may be inferred they would never have done, if they had 
not intended the ftreet to be continued over the De¬ 
fendant’s land} and if they intended that, they neccffarily 
intended to make Johnfireet a public ftreet. [Mans¬ 
field C. J. That was only what a witnefs dated by in¬ 
ference i he did not ftatc it as a facf : it was not that 
he knew the ancient ftatc of the ground, but from lines 
and meafures that he took, he fuppofed it to be fo. 
Perhaps the line of fence was not ftraight.] All the 
evidence there is of any dedication of this land, applies 
equally to all the land up to the extreme filum of the 
Plaintiff’s property, as it does to the eaftern part j 
and therefore the Plaintiffs are too late in building 
this interior fence when the Defendant pulls down his 
fence. Lord Kenyan C. J. obferved, in the Foundling 
Hofpittd cafe, that if a man wilhes not to dedicate his 
land to the public, he may put up a bar to denote it, 
Rex v. Lloyd. [Mansfield C. J. and Gibbs J. obferved 
that that was a cafe of thoroughfare.'] That circumftance 
makes no difference, except that more perfons go 
through a thoroughfare than enier a cul de fac. [ Mans¬ 
field C. J. Exclufive of the Plaintiffs and Defendant, 
the other inhabitants of thefe hoi.fes are to be con- 
fidered: they may perhaps like that this fhould be a 
public way; but certainly it is a very different thing to 
the inhabitants of a ftreet, whether the ftreet is public 
or private j the Plaintiffs would have done a thing very 
wrong, if they had dedicated to the public the land of 
their ftreet, in which their tenants have an intereft, with¬ 
out the tenants’ confent.j 


Cur . adv. vult. 

On 
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On this day the Judges delivered their opinions 1813. 
firiatim. 

Woodtkr 

Gibbs J. firft ftated the cafe: the refult of which he Vm 

faid was, that the Defendant put up a fence to prevent Hadden. 


perfons from palling through the ftreet into his ground, 
and from palling from the Defendant’s ground into the 
Plaintiffs’.' The Defendant being about to remove his 
fence, the Plaintiffs themfelves put a fence there. The 
Plaintiffs complain of the Defendants breaking it down, 
and uling the Plaintiffs’ foil as a highway. The De¬ 
fendant fays that the Plaintiffs had dedicated it to the 
public. "Whether they have or not is a queflion depend¬ 
ing on the time and the nature of the enjoyment which 
perfons have had of the paffage over the land. I will 
not enter into the queftion whether fuch a ftveet as this 
can or not be faid to be fo dedicated to the public, that 
a perfon having oppofed fuch an obftruction as this to 
the paffage of the fubje£ls up to a certain time, can, 
after a time, withdraw that obftruft ion, and infill on a 
paffage through from his own adjoining land, and ufe 
the ftreet as a highway. There can be no doubt that if 
a man had ere&ed a rail at the extremity of his land 
againlt the land of another, he might thereby reftrain 
others from paffing ; if he had drawn a thread there, it 
would have done ; why it fhould be neceffary to put a 
rail, or any tiling there at all, is what I cannot under- 
fland. But I do not go on that ground ; let it be re¬ 
membered, that here the paving is not completed. In 
all the cafes where it has been held that there has been 
a dedication of a way to the public, there has been a 
confiderablc fpace of time of ufev, us a material ingre¬ 
dient : in one of the mod leading cafes, that of the 
Foundling Hojpitaly ii EaJ? y 3*75. n., Lord Kenyon treats 
that as a very material ingredient; there he thinks eight 
years is a fufheient time to prefume that derelhftion, lie 
fays in one cafe fix years were held fuOkient •, and 

K 4 though 



CASES in TRINITY TERM 


136 


1813. 

v— 

WOODYKR 


v. 

Hausen, 


though the fame time is not neceflary to dedicate a 
highway as is required to cftablilh a right of poileflion 
to land againft an hoilile claim* yet time is an ingre¬ 
dient. Now in this cafe I think there is not time 
enough to prefume a dedication. The foot-pavement 
was finifhed, the horfe-way was not completely iiniflied ; 
there had been a negotiation for opening it* and that 
had gone off. The owners of the land had a right to 
fay that this ihould not be ufed as a common highway* 
but only as an occupation way. I therefore think the 
Plaintiffs are entitled to maintain their verdi&. 


Chambre J. The facts* as I collect them* and on 
which I form my opinion* arc thefe. The place is 
called John-Sircet, it erodes Charlotte-Jlrcet, and is con¬ 
tinued beyond it a > far as the ground that belongs to 
the Defendant; it is completely continued thither* and 
one of the houlcs is built projecting a little way into the 
Defendant’s land. This land was formerly garden 
ground, and there is no intermediate ground between 
the Plaintiff’s land and the ground of the Defendant. 
Twenty-three years ago Ditchman, the Plaintiff’s tenant* 
began to build houfes; only three houfes were firft 
built: they were at the end next to the Curtain-road, 
perfons began foon to build more houfes* and they 
fhortly extended the buildings up to the Defendant’s 
ground. The evidence as to paving is very loofe, and 
not I think material* for it is not neceffary that a public 
way Ihould be paved ", it is taken as if the ftreet were 
paved clofe up to the Defendant’s ground. One wit- 
nefs thinks it was paved up to the Defendant’s wall on 
one fide* but fpeaks with no certainty ; another fays he 
paved it quite clofe to the Defendant’s pales: another 
fays, John-ftreet has been built 19 or 20 years 5 it is an 
open public ftreet; all people went at their pleafure; 
it is paved up to the Defendant’s wall* lighted, watched* 
15 and 
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and payed at the public expence, cleanfed by the public 2813. 
fcavenger, and he had never heard of any interruption 
given to any perfon going there: horfes, carts, and drays Vm 

go there. The parilh furveyor has directed the removal of Habdbn. 
nuifances there. It is treated for 19 years together in all 
refpe&s like a public way. One witnefs fays that the laft 
houfe is continued 4$ inches, which is half the thicknefs 
of a party-wall, into Defendant’s land, which is contended 
to indicate an intention of the Plaintiffs to have the row 
of buildings continued and prolonged into Defendant’s 
land. It fo continues till within a year before the 
ad!ion brought, when the Defendant intending to con¬ 
tinue the ftreet over his own land, pulls down his fence 
to get at the way. The Plaintiffs, feeing the Defendant 
pull down his wall, eredt a fence at the extremity of 
their own land, which was before open to the public, 
and the Defendant pulls it down, and the Plaintiffs 
bring this adtion, and the queftion is, whether the De¬ 
fendant is juftified in what he has done. I am of opinion 
that this land is a public high way ; it is a ftreet, and a 
ftreet is laid down to be a highway. Parifh officers in¬ 
terfere and govern it. I think public convenience re¬ 
quires it fliouid be fo. No particular time is neceffary 
for evidence of a dedication : it is not, like a grant, pre¬ 
fumed from length of time : if the adt of dedication be 
unequivocal, it may take place immediately: for in- 
ftance, if a man builds a double row of houfes opening 
into an ancient ftreet at each end, making a ftreet, and 
fells or lets the houfes, that is inftantly a highway. It was 
faid at the bar, juft hinted at, but not relied on, that there 
could be no highway in a cul defac % and that fuppofing there 
might be, there was in the prefent cafe no evidence of de¬ 
dication. Now this is in a large town ; the inconvenience 
of making it a private right of way attached to fingular 
the houfes in a cul de fac would be very great indeed. If 
it be fuch, every one who goes into this ftreet is a tref- 

paffer. 
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pafler, unlefs he goes as fervant to the occupier of one 
of the houfcs; he muft defend himfelf by finding out 
who has the fee, and pleading a j unification by deriving 
title under him $ or rather he could not juftify at all > 
it would be, as Lord Kenyon fays, a trap to make per- 
fons trefpaffers. The fituaticn of Queen-fquare> Bloom/- 
buryy has been mentioned j that' drengthens my argu¬ 
ment. There is a public thoroughfare through Ormond- 
Jtreety Devonjbire-Jlreet, and GlouceJler-Jlrect , all on the 
Southern end ; but the North part is a cut de /tic. If it 
were as fuppofed, the tenant in fee of either of thofe 
houfes could not take a walk round the fquarc, h. has 
only a way to his own houlc, and back ; if he went 
further, he would trefpafs on his neighbour'. This 
fence was ere&ed originally by the Defendant as r. de¬ 
fence between the two gardens, and was afterwards 
continued to prevent trefpafles on the Defendant’s gar¬ 
den from the ftreet. The Plaintiffs might have put up 
a bar, or the flighted obftructiun, and prevented the 
ftreet from reaching to the extremity of their ground, 
and that would have prevented the dedication. There 
is not one circumdance in the Rugby cafe which does 
not apply to this cafe: there is a flight error in the 
report in dating that it was no thoroughfare by rcafon 
that houfes w’ctc built acrofs at the end. There were 
no houfes at the end. I have the briefs on both fidcs ; 

I was in the caufe ; the profeffion was fatisfied with the 
decifion : the counfel for Rugby were not only fatisfied, 
but predicted the event, and accounted for it on the prin¬ 
ciple that the Rugby Charity had gone to the extremity 
of their ground, and the Foundling Hofpital might go 
from the extremity of their ground into the Plaintiff’s 
ground without a trefpafs, and might ufe it as a high 
road. The premifes had indeed been in leafe till within 
the lad eight years, and during thofe eight years, or 
great part of them, there was a negociation; but that, 
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which was only between the Plaintiffs and the Defendants, 
was held infofficient to bar the public, who in the mean 
time were freely uling the way. On that record there 
was not only an ifl*ue on the highway, but feveral ifiues 
on the prefcriptive right of the Foundling Ho/pital j what 
Lord Kenyon fays of the right of the Foundling Hofpital » 
relates to that claim, for which there was no foundation, 
the Foundling Hofpital having been juft then before treat¬ 
ing with the Rugby Charity for the"purchafe of a way, 
and the verdi£t was taken againft the Foundling Hofpital 
on thofe iffues. Lord Kenyon goes on the fact that the 
public had had the free ui'e of the way up to the extre¬ 
mity of the Plaintiffs’ land abutting on the land of the 
Foundling Ho/pital, and that it was therefore too late 
for the Plaintiffs to refume it. There was a period of 
eight years’ ufe. If time be material, eight years is not 
time fufficient to prefume a grant \ but if time be mate¬ 
rial, in this cafe the time is much longer, 18 or i ty years, 
during which this llreet has been ufed as a public way 
in all refpetts, except that it is not a thoroughfare; but 
no time is requifite to an a£t which takes place imme¬ 
diately. The jury in the Foundling Hofpital cate found a 
verdict for the Defendant, which was acquiefced in, and 
under that decition large funis have been expended, and 
the town much improved. Other mifcliicfs which 
would arife here, are, that per ions would make fuch a 
do£trine an inftrument of great extortion, in which 
though our law does not interfere, the laws of certain 
other countries do, and jufticc and good conicience and 
public benefit require that fuch practices lhould not be 
favoured. I am therefore of opinion that the verdi& 
ought to be for Defendant. 


*813. 
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Heath J. There are two queftions in this cafe; 
firft, whether there has been any dedication j fecondly, 
whether this place is made a common highway. Firft, 

I am 



CASES in TRINITY TERM 


14c 


*813. 

WOODYER 


v» 

Haddbi. 


I am of opinion there is no evidence here of a dedica¬ 
tion. No ad is necefiary on the part of the owner of 
land, while his work is unfinifhed, to evince that under 
thefe circumftances he does not dedicate his property to 
the public. We know that in dedicating churches and 
church-yards, and anciently temples, there is, after the 
work is completed, a formal ad of dedication. I think 
here by analogy that not only until the work is com¬ 
pleted, but until the owner has fhewn fome intention of 
dedicating the foil to the public, his right continues of 
putting up a bar and excluding them, otherwife the 
building of every houfe and laying out a way to it would 
eftablifh a public way. Afft&us turn nomen imponit open 
tuo . No fad in this cafe fhews that the owner meant 
to give the public any right over this land, beyond a 
right of paiTage to the refpedive houfes. The right 
given is only a right to each houfe, and as to idle people 
going there, that ought to make no difference at all. 
Hawk. P. C. book 1. e. 76. f. 1. ** A way to a parifh- 
church, or to the common fields of a town, or to a pri¬ 
vate houfe, or perhaps to a village, and which terminates 
there, and is for the benefit of the particular inhabit¬ 
ants of fuch parifh, houfe, or village only, may be called 
a private way, but not a highway, becaufe it belongeth 
not to all the king's fubjeds, but only to fome particu¬ 
lar perfons, and each of which, as it feems, may have 
an adion on the cafe for a nufance therein.” The au¬ 
thorities he cites are exadly in point: is then a nifi prius 
decision to overturn the ancient eftablifhed law of the 
land ? I can eafily account for acquiefcence in that 
decifion; each party was trying it at his own expence, 
and neither could benefit by it. The bar in the Rugby 
cafe was at the extremity, not at the entrance of the 
ftreet. The ancient form of indictment always (hewed 
both the termini of a public highway, and the reafon 
was, that if the way did not lead from town to town, it 


was 
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was not a highway. How then can a ftreet like this, 
which is no thoroughfare, be deemed a public highway ? 

For thefe reafons I am of opinion that the Plaintiffs are 
entitled to recover. 

Mansfield C. J. I am of opinion the Plaintiffs are 
entitled to recover, and that this did not amount to what 
is called a dedication: a perfon lets land to other per¬ 
sons who build houfes on building leafes, which is juft 
the fame thing in effeft as if he had built them himfelf 5 
a few houfes are built firft, and the work proceeds until 
they are built up to the Defendant’s ground. There 
mult be a way to thefe houfes, and the carts and car¬ 
riages which went there, went only to thefe houfes, and 
could go no where elfe, becaufe of the wall at the end. 

'Now it is admitted, that if the Plaintiffs themfelves had 
built another wall at the extremity, their rights would 
have been fafe; but what difference could that have 
made as to the ufe of the ftreet; perfons could ftill go 
to the end of it, and that wall would not have interfered 
with them. As to the paving, lighting, cleanfing, and 
watching, every parifh in London now has an a£t of par¬ 
liament, as I fuppofe this had, therefore every thing 
would have been done which has been done, though 
there were no idea of a dedication to the public, and 
although the Plaintiffs had built a wall on their own land 
before they built the firft houfe. I had at the trial, and 
have therefore ftill, a great difficulty to fee any good 
reafon why the Plaintiffs ihould build another fence, 
while there was a fence already there. Suppofe there 
had been a houfe there, or a hedge, or the ftrongeft wall 
poffible, what difference would it make ? Lord Kenyon 
and my Brother Chambre fay, this would be a fnare for 
trefpaflers. I think not. While it was open without 
any notice affixed not to come there, I think its being 
open, and inviting perfons, would fupport a plea of 

licence. 
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licence. At lead, I think, to fupport any thing like * 
dedication, it mull bo finilhcd as a perfe£t ftreet: now 
this was not fuch : a witnefs named Sumpter proved, 
that though the footway on each fide was complete to 
the end, the horfeway was paved only half the way. I 
think that a ftreet cannot be held to be finilhed, unlefs 
paved. Certainly it would not be very convenient. I 
therefore think this ftreet never was dedicated to the 
public, and I do not know that if it were a public ftreet 
perfedted, that it is therefore a public way for all pur- 
pofes: all that perfons can require is a right of palBng, 
and, as at prefent advifed, I do not know that perfons 
coming with horfes and carriages to exercife for their 
recreation round a fquarc, and breaking up the pave¬ 
ment, have a right to do it, or that they would not 
be trefpaffers, after notice to abftain. But it is not ne- 
ceflary to moot that here. No one can refpect Lord 
Kenya 1 more than I do, but I always thought as to the 
Rugby cafe, there was reafon to doubt that. I never 
could difeover when the dedication began: he fays, that 
during the leafe there was no dedication, but that eight 
years’ acquiefcencc afterwards were fufheient: he fays, 
that in another cafe fix years were held to be enough, 
not naming the cafe; if fix, why not one ? why not 
half a year ? It would then become neccflary for every 
reverfioner coming Ihto pofleflion of his eftate after a 
leafe, inftamly to put up fences all round his property, 
to prevent dedication. It is a different queftion, whe¬ 
ther if there had been at an early period any intimation 
of an intention of the Defendant to pull down iris fence, 
and make a thoroughfare to the end of the world, it 
would have been incumbent on the Plaint ill's, in order 
to prevent the public right from attaching, to put up 
another fence j but no fuch notice having been given, 
1 do not think it was ncct-fikry fer the Plaintiffs fo to 
do. it* is infinuated that this was an attempt of the 

Plaintiffs 
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Plaintiffs to extort a fum for palling over this way, but 
I think the Plaintiffs would not a£t handfomely, if le¬ 
gally, if for any price, without the confent of their te¬ 
nants, the inhabitants of thefe houfes, they ihould agree 
to its becoming a public way ; for there are many con¬ 
veniences attending a private cul de fac , of which, having 
fo let it to them, the leffors have no right to deprive 
them. For thefe reafons I am opinion that the verdi£t 
for the Plaintiffs ought to Hand, and that the rule 
muff be 

Difchargcd. 
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Sir Charles Brisbane, Knt. v . Dacres, Wi- J«/> f». 
dow. Executrix of Admiral Dacres. 

f 'PHIS was an action of ajjumpfit for money had and h ,s 

received, to which the Defendant pleaded the ge- ^ °* 

neral iffuc, and at the trial of the caufe before Mans - jelly’s lhips of 
field C. J., at the firft fittings within Hilary term 1813, boYr^her^ ^ 
a verdi£fc was found for the Defendant, fubje£t to the freight, the bul- 

opinion of the Court on the following caie. 1 ‘ on of Private 

merchamsi with¬ 
out an order from 

an authority competent to command him to perform that fervice. 

If a perfon with knowledge of the fadls, but under a miftakc as to the lav/, pays 
over to another, claiming it as a right, money which he was net compellable to pay, 
he cannot, upon difeovering what his legal right was, recover it back, there being 
nothing againit confcience in the other party’s retaining it. 

The captain of a king’s Hup brought home in her public treafure upon the public 
fervice, and treafure of individuals for his own emolument; he received freight for 
both, and paid over one third of it, according to an ufage heretofore eltablilhed in the 
navy, to the admiral under whofe command he failed. Difeovering that the law does 
not compel captains to pay to admirals one thin! of the freight; the captain brought 
an adlion for money had and received, to recover it back from the admiral’s executrix: 
Held that he could not recover back the private freight, becaufe the whole of that 
tranfadlion was illegal, nor the public freight, becaufe he had paid it with full know¬ 
ledge of the fa fls- although in ignorance of the law, and becaufe it was not againll con¬ 
fidence for the executrix to retain it. By three againft Chambre J. 


In 
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In the year 1804 J.R. Dacrts Efq., the Defendant’s 
teftator, was appointed commander in chief of his ma- 
jefty's (hips and veflels on the Jamaica Ration, and before 
and at the time of the failing of H. M. S. the Arethufa % 
as hereinafter mentioned, {he was under the command 
of Admiral Dacrn % as fuch commander in chief, and 
while {he continued under fuch his command, he, in the 
month of April 1808, ordered the Plaintiff, (who was 
then captain or commander of the Arethufa , then lying 
off Jamaica,) to receive on board thereof 700,000 dol¬ 
lars belonging to government, and proceed with the 
fame to Portfmoutk. The Plaintiff in purfuance of and 
under that order received the dollars on board, and 
failed to, and delivered them at Portfmoutk. The Are- 
thufa, previous to her fo failing, alfo received on board 
1,530,000 dollars belonging to private individuals, 
which the Plaintiff caufed to be delivered at the Bank of 
England , for the ufe and benefit of the perfons to whom 
they were configned, in conformity to bills of lading 
figned by him for fuch delivery. The Plaintiff on the 
third day of November 1808, received, through his 
agent, from the Bank of England , for the freight of the 
1,530,000 dollars belonging to private individuals, the 
fum of 7438/. 18 s. $d. The Plaintiff alfo, through his 
agent, on the 16th day of March 1809, received from 
his majefty’s treafury, for the freight of the dollars 
belonging to government, the fum of 850/. net, by 
virtue of the . following warrant: George Rex. Our 
will and pleafure is, that out of any money in your 
hands that may be imprefted to you for this fervice* 
you do iffue and pay, or caufc to be iffued and paid 
,unto our trufty and well beloved Sir Charles Brf- 
bane , or his affigns, the fum of 850 1. without deduc¬ 
tion and without account, which we are gracioufly 
pleafed to allow him for freight of fpecie, conveyed by 
him on board our {hip Arethufa i from Jamaica to Portf- 

mouth s 
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mouth: and this lhall be ar well to you for making 
the faid payment, as to the commiflioners for auditing 
our public accounts, as all others concerned in palling 
your faid accounts, for allowing the fame thereupon, a 
fufficient warrant. Given at St. James’s, 15 November 1808. 
By his majefiy’s command, W. Broderick , Sp. Perceval , 
W. S. Bourne. To the paymafter general of guards, 
garrifous, and land forces. Sir C. Brijbane 850/., for 
freight on fpecic conveyed by him from Jamaica to 
Port/mouth. When an order is fo given by an admiral 
commanding in chief to a captain, the latter acts under 
the command of the admiral, and not under a feparate 
admiralty order ; and the Arelhufa was difpatched on this 
fervice by Admiral Dacres, and during the whole of fuch 
fervice was afting under his orders. 

The cafe then Hated the ufage of the navy with re- 
fpeft to payment of freight on the carriage of bullion, 
previous to the year iboi, the difcontinuance of it in 
that year, the corrcfpondence between the Secretary of 
the. Admiralty and the Secretary of the Treafury, wid'-h 
took place in 1807, and the orders of the Lords of the 
Admiralty made thereupon, in the fame terms as the 
fame are detailed in the cafe of Montague v. Janverin 3 
ante t Vol. IV. 446. The cafe further Hated that fince 
the making of fuch order, the captain- of his majeHy’s 
navy have conHantly received the allowance therein 
mentioned for conveying public money, and according 
to the ufage, had been required to pay, and had paid 
as well one-third thereof, as alfo one-third of the freight 
for conveying private money, to the commander in chief 
under whofe command they were } and that in the pre- 
fent cafe, the fum of 2500/. was on the 22d of No¬ 
vember 1808, paid by the prize or navy agent of the 
Plaintiff, (by whom the fame had been prcvioully re¬ 
ceived,) to the late Admiral Dacres , on account, and in 
part payment of one-third of the freight of the money 
Voh. V. L fq 
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fo conveyed by the Arethufa , (that is to fay,) the fum 
of 2479/. 12 j. yd., for one-third of the freight of the 
private money, and the fum of 20/. ys. 3 d., reiidtie of 
the 2500;., on account, and in part of one-third of the 
freight of the public money, fo conveyed by that fhip, 
which ’utvment was made on the behalf, and account, 
and with the unction of the Haiti!iff, with knowledge 
ox' the circumit ju-jus before Hated, but under an idea of 
a right i;t the admiral to a third of iuch freight, on 
the ground of.the beforementiomd uLge ; and lor the 
recovery of which fum of 250c./., the preknr action 
was brought. The queftion for the opinion of the 
Court was, whether under the circumltauces iLicd, the 
Plaintiff was entitled to riveter : if he was, the verdict 
was to be emend for the PJaimili', for luch fum as tbg 
Court lliouid direct; and if not, the prefent verdict for 
the Det’end.ant was to hand. 

B>js Sevjt., for the Plaint in’, in Eafttr term 1813, con¬ 
tended that he was entitled to roe over back as well 
the proportion of the private as of the public freight, 
which he had paid over. The circumftance that the 
Plaintiff has paid over this money, with a knowledge 
of all the facts, wiil not prevent him from recover¬ 
ing now, if he could refill making the 1 payment in cafe 
the money were liill in IT hands ; f t this pa) incut being 
made under the circun. fiances of a itippoied legal cuf- 
tom, prevalent in the navy, will not be cnnfuh-rcd as 
a mere voluntary payment. The rule laid down in the 
cafe of Biibic v. I.uniby, 2 ErJ\ 469. f. ninth too 
narrow, is contradicted by previous deciiimu, and i., 
not warranted by the cafe of J.curry v. Ding. 

467., to w’liich Lord EUenborough C. J. refers. It wa:; 
a cafe where too/, had been paid by an underwriter 
unon a total lofs after concealment by the allured of a 
material letter, with a fubfequeut know-ledge of the 

content* 
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contents of the letter; and Lord Ellenborough faid, the 
only cafe where it h!ul been held that money paid 
with a knowledge of the farts, but in ignorance of the 
law, could be recovered back, was that of Chaifield v. 
Paxton , note ibid. But that is not fo. The rule in all 
the previous cafes is, it lhall not be recovered back, if 
it be confident with honour and confcience to retain it, 
but otherwife it (hall. [Gibbs J. The principle has 

always been this, whenever the money has been paid in 
confequcnce of a demand, as of a right, then, although 
the demand was unfounded, the payment cannot be 
recovered back. There is a cafe of money paid under 
diftrefs, for Handings in a market; though the party 
had no right to diftrain, the money could not be re¬ 
covered back.]] Thofe are cafes where a man is called 
upon to pay by compulfion : this is a voluntary payment. 
[Gibbs J. We muft take this payment to have been 
made under a demand of right.] Bilbie v. Lumley is the 
only cafe which decides that money paid which it is 
againft confcience to retain, may not be recovered. 
Farmer v. Arundel , 2 Bl. 824. De Grey C. J. fays, « for 
money paid by one man to another, under a miftake 
either of fart, or of law, or by deceit, this artion will cer¬ 
tainly lie.” [Mansfield C. J. That pofition is fo large, 
that it would overturn all the cafes.] Bize v. Dickafin 
and Another , aflignees of Burten/hlag , 1 Term Rep. 2S6., 
goes to the full extent of the dortrine laid down by 
De Grey C. J. There a man having a right to dedurt 
655/, did not dedurt it, but paid the whole of his debt, 
and fued afterwards to recover what he ought to have 
dedurted. Lord Mansfield fays, the rule is, that where 
money is paid under a miftake, which there was no 
ground to claim in confcience, the party may recover 
it back again by this kind of artion. This cafe there¬ 
fore fupports that of Farmer v. Arundel , and carries the 
principle as far as De Grey C. J., cftablifhing that the 

L 2 true 
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true criterion is the hone ft y of the cafe, and not the 
knowledge. \Hcath J. Set-off is in favour of the De“ 
fendant, and the Defendant may waive that if he pleafes, 
and bring his aftion for the debt.] Lord Mansfield 
does not put it on that ground, and the bankruptcy 
which had intervened had changed the fituation of the 
parties, fo that the Plaintiff could not recover his 
entire debt; as againft the aflignecs he could only 
receive a dividend. It was on the 8th May 1811, that 
the cafe of Montague v. Janverin was decided in this 
court. That was an aft ion by the admiral to recover 
his iharc of the freight of bullion ; and that was the 
firft cafe in which, to ufe an expreflion of the witnefs. 
Sir Roger Curtis , die twilight began to be let in; this 
payment was made before the twilight began to dawn. 
Bri/bane v. Dacres is a ftronger cafe for the Plaintiff 
than Bize v. Dickafon ; there was no cuftom prevailing 
in that cafe; but here the Plaintiff would, before that 
decifion, hare thought it a breach of his naval duty, to 
refift the payment: the moment the Court decided that 
fuch a payment was not confident with law, this aft ion 
was brought. Admitting that money paid, which was 
due in honour and confcience, though the demand 
could not be enforced at law, cannot be recovered back. 
Admiral Dacres 1 s reprefentatives have no pretence, either 
in honour or in confcience, to retain one penny of this 
money: the Plaintiff has run all the rifk, and borne all 
the refponfibility. Who then ought to receive the 
money ? In Hodgfon v. Fullarton t C. P., Eafier term 
1.813, the captain of a king’s veffel was in this court 
obliged to pay 1500/. for dollars, the property of indi¬ 
viduals, "which had been committed to his care to bring 
hoihe on freight, and for which he had figned bills of 
lading, becaufc they were ftolen by the crew. No ad¬ 
miral would contribute one farthing to this lots. This 
money is earned by the captain’s labour, and fecured by 

hij 
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his refponfibility; and it is againft honour and confcience 
in the Defendant to retain the earnings of the Plaintiff. 
The cafe of Montague v. Janverin is dire£tly applicable 
to all freight of the public money, and it equally goes 
in principle to all freight of private money: indeed 
the principle is ftronger in that cafe, for, with refpeft 
to public money, there is no temptation to detach (hips 
from their proper fervice, becaufe they are not Tent 
except where the exigencies of the government require 
it. But this right is put on a cuftom. How can fuch a 
cuftom have a good beginning? 


1813. 

Brisbakx 
■v. . 

Dacrh. 


j Lent Serjt. for the Defendant, declined to combat the 
cafe of Montagu v. Janverin , but obferved that there 
might be a diftiiuStion between the freight of public and 
of private money. [Gibbs J. acc.~] But the Defendant’s 
right to retain this money is perfectly independent of 
that cafe, which concerned public treafure only, nor is it 
afie£ted by the extenfion of the principle to the freight 
of private bullion, which may be admitted, becaufe the 
interruption and fufpenfion of the practice may be a 
fuflicient rcafon why fuch a practice cannot be eftab- 
lifhed as a legal cuftom. The principle which is to 
govern this cafe, is not, as is fuppofed, that every man 
may recover money which it is not againft confcience 
to recover. The public convenience requires that 
thefe matters (hould reft in quiet. Here the Plaintiff^ 
finding out in 1811, that his own notion of law was 
erroneous, comes to refeind in 1813 his own voluntary 
payment made in 1808, by bringing this action, years 
after the dcccafe of Admiral Dacres % againft his execu¬ 
trix, who comes to the afTcts, not knowing of thefe 
claims. When a perfon knowing all the circumftances, 
without fraud or undue influence being employed on 
the one fide or the other, pays money, it is not juft, 
that if he finds afterwards, by looking into a book of 
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reports, that he was miftaken in the law, he may there- 
fore recover it back. How is it againll confciencc for 
the executrix to retain that which {he finds in the funds 
of her teftator ? A miftakc made in the principle of 
law does hot alone make it to be againfl confcience that 
a perfon who has received money fhall retain it, nor will 
it fupport this atlion. Thq parties both thought they 
were doing what was right and ufual. The new light 
is a light on the point of law, not on the fa£l. Nothing 
induced the Plaintiff to pay this money, but his own 
perfuafiou that he ought to pay it. A man who knows 
all the fails of his cafe, is apprized of all his right*. 
Lowry v. BcurJitUy D'.ug. 468. Ignorant ia legis tr.'s 
txcu/at. If this tonflruilion were not to prevail, the 
ignorantia juris would be reduced to a very narrow 
maxim. The Plaiutitf embarked in this fervice under 
the idea and condition that the admiral was to claim 
one-third, and if confcience has any thing to do with 
the cafe, it is againfl confcience and honour not to allow 
it him now: but confciencc has nothing to do with it 
on either fide. Bilbie v. Lumlcy lays down the principle, 
that although the claim be dii'putablc which a party 
chooles to pay, it does not follow that when he changes 
his mind, or is better informed on the law, he may 
therefore recover the money back. No former dccifion 
oppofite to Bilbie v. Lumlcy has been cited : calcs have 
bqen cited where one party may recover back money 
becaufe it has been againfl confcience for the other to 
retain it, but nothing more. Bize v. Diclafon is nothing 
like this. It does not appear what the cafe of Farmer 
v. Arundel was; but it is wholly different from the 
prefent. 


Bejl in reply. No cafe has been cited to fortify Bilbie 
v. Lutnley. Lowry v. Bcurdieu was an a£lion brought to 
recover back a premium paid on a policy without in- 

tereft, 
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tereft, which was a gaming policy, and conttary to an 
a£t of parliament, and in pari delitto potior eji conditio 
pojjtdentis. There is no crime here. Bullcr J. ufes the 
words cited, but ftill he decides on the fame "round as 

3? 

the other judges, although he adds, ignorant in juris non 
excufat. He goes on to obferve, *< this is a mere gaming 
policy he cites ll r alkcr v. Chapman, and dwells mainly 
on the point that the contract was itili executory: and 
Lord Mansfield cautioned againit applying the rule to 
cafes of oppreflion, becaufe the parties .were not then 
in pari delicto. An chiter dictum of BttUer J. not bearing 
on the point there decided, will not prevail againit the 
t>pinion of De Grey and the decided cafes. Therefore 
Bilbie v. Lumley is the firft decifion on that principle. 
It was not acainfc confidence to receive this money, for 
it was then thought the law gave it to the admiral; it 
began to be ag tind confcicnce to retain it, when the 
parties found that the law was different. 

Cur. adi\ vtdi. 


1813. 
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v. 

DACHJuS. 


On this day the Judges of the Court delivered their 
opinions feriatim. 

Gibbs J. read the warrant. I read this particularly, 
bccaufe it has been contended that the terms of the 
warrant give the reward to the captains exclufivelv. I 
do not know that it is neccflary for me to ftate the cor- 
refpondcnce ; the fum of it is this, that the lords jjif the 
treafury propofed to the lords of the admiralty that a 
certain fum ihould be paid to the commanders of fl ips 
of war which Ihould carry dollars ; the admiralty fell 
into this, and agreed that an allowance ihould be'mr.de 
to the commanders of l'uch (bins as ihall carrv treal'ure : 

1 4 7 

the purpofe of fetting out thel'e letters is, to (hew that 
the terms of them apply only to the captains com¬ 
manding tliefe (hips, without any reference to the ad- 
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mink. The cafe then dates that the payment was 
made on the behalf and account} and with the fan&ion 
of the Plaintiff} but under an idea that he was hound to 
pay it under the pra&ice. With refpeft to the freight 
of private dollars, we are all agreed; and as captain 
Brijbane had no right to carry thofc dollars at all, and 
ilipulated for and received a freight to which he had 
no right, and afterwards in purfuance of an unclcrltand- 
ing with Admiral Dacres , imparted a part to him in man¬ 
ner agreed on; we are all of opinion, that this carrying 
of the dollars was an illegal tranfaftion, that the whole 
which followed was tainted with the fame illegality, and 
that the money paid cannot be recovered at all, inafmuch 
as the captain could not lawfully employ the fliip and 
crew, which ought to be employed in the fervice of his 
juajofty, in carrying bullion for individuals. I think as to 
the 2c/., he cannot recover back the one-third of that. 
We mult take this payment to have been made under a 
demand of right, and I think that where a man demands 
money of another as a matter of right, and that other, 
with a full knowledge of the facts upon which the 
demand is founded, has paid a fum, he never can reco¬ 
ver back the fum he has fo voluntarily paid. It may he, 
that upon a further view he may form a different opi¬ 
nion of the law, and it may be, his fubfequent opinion 
may be the correct one. If wc were to hold otherwife, 

I think many inconveniences may arife j there are many 
doubtful queltions of law: when they arife, the De¬ 
fendant has an option, either to litigate the queftion, or 
to fubmit to the demand, and pay the money. I think, 
that by fubmitting to the demand, he that pays the 
money gives it to the perfon to whom he pays it, 
and makes it his, and clofes the tranfaclion between 
them. He who receives it has a right to confider it as 
his without difpute: he fpends it in confidence that it 
is his} and it would be moll mifehievous and unjuft, 

if 
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if he who has acquiefced in the right by fnch voluntary 
payment) fhould be at liberty, at any time within the 
ftatute of limitations, to rip up the matter, and recover 
back the money. He who received it is not in the fame 
condition: he has fpent it in the confidence it was his, 
and perhaps has no means of repayment. I am aware 
cafes were cited at the bar, in which were d't&a that 
fums paid under a miftake of the law might be recovered 
back, though paid with a knowledge of the fads; but 
there are none of thefe cafes which may not be fup- 
ported on a much founder ground. In the cafe of Far¬ 
mer v. Arundel, 2 Bl. Rep. 825., De Grey C. J. indeed 
fays: “ When money is paid by one man to another on 
a miftake either of fad, or of law, or by deceit, this 
adkm (of money had and received) will certainly lie.” 
Now the cafe did not call for this propofition fo gene¬ 
rally exprefied ; and I do think, that dodrine, laid down 
fo very widely and generally, where it is not called for 
by the circumftsnces of the cafe, is but little to be at¬ 
tended to ; at leaft it is not entitled to the fame weight 
in a cafe where the attention of the Court is not called 
to a diftindion, as it is in a cafe where it it is called to 
the diftindion. Now in the very next cafe cited, Lvwry 
v. Bourdieu, Doug. 471., which was fo early as 21 G. 3., 
the diftindion is taken. After the other Judges, Bui. 
ler J. fays: I am clear that the Plaintiff ought not to 
recover, for there is no fraud on the part of the under¬ 
writers ; and in a cafe where there is no miftake of fad, 
or ignorance of fad, the money cannot be recovered 
back, for the rule applies, that ignorantia Iegir non exeu- 
fat. This diftindion was thus pointedly Hated in the 
prefence of Lord Mansjidd , who heard it, and whefe 
attention mull be called to it $ and he at the end of the 
cafe guards the world againit the conclufion, that in no 
cafe can money paid on an illegal traniadkm be reco¬ 
vered. back i for in cafe of extortion, he fays, it may. 

5 I men- 
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I mention this to fhew, that although Lord Mansfield 
fpokc immediately after Rtdler J*, and mud have heard 
and noticed his do&rine, he exprefles no diflatisfaflion 
with it. Tiie next cafe is Jiizc v. Dickafion, i 1 \ R. 
285., an action brought by an infurancc-broker to reco¬ 
ver back from the allignecs of a bankrupt fo much of a 
fum of money which the Plaintiff had paid to the affig- 
necs for a debt due to the bankrupt, as the Plaintill 
might have deducted by way of fet-off by reafon of Julies 
which had accrued before the bankruptcy upon policies 
effected by the Plaintiff ami fublVribed by the bankrupt. 
It is molt certain that the only quoition brought under 
the confideration of the Court in that calc was, whether 
the right of the broker, who had a del credere conimil- 
(ion, to make the deduction, ranged itl'elf under the calc 
of Grew v. Dubehy 1 T. R. 112., nnu Alin gay declined 
all argument, and gave up the cafe. It was taken for 
granted without argument, that if the Plaintiff would 
have had a right to make the deduction before payment, 
he might recover back the amount after payment. Lcid 
Mansfield mentioned in his judgment many cafes 
where money paid could not be recovered back, al¬ 
though, if it had not been paid, it could not have been 
enforced ; and he concludes by faying, that where 
money is paid under a niifta!:e, which there was no 
ground to claim in conscience, it may be recovered 
back. Miftake may be a mittakc of law or of fact ; but 
I cannot think Lord Mansfield laid “ mi Hake of law 
for Lord Mansfield had, fix years before, in Lowry v. 
Bourdieu, heard it faid, “ money paid in ignorance of 
the law could not be recovered back,” and had not dif- 
fented from the doctrine, and Bullcr J. fate by him, who 
had exprefsly Hated the diftin&ion fix years before in 
Lowry v. Bourdieu , and would not have fate by and 
heard the contrary Hated without noticing it. Lord 
Mansfield's dictum is, that money paid by miHake, which 

13 could 
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could not be claimed in confciencej might be recovered 
back. I have, however, considerable difficulty in faying 
that there was any thing unconfcientious in Admiral 
Dacres , in requiring this money to be paid to him, or 
receiving it when it was paid. Ever Since the date of 
this correfpondence, it had been the pra&ice of the 
admirals to receive this ; their right to it had never been 
queftioned at the time when Admiral Dacres received 
this fum. Cbatfield v. Paxton, 13 . R. 39 G. 3. Mick. 
term. A bill had been paid by the Plaintiff to the De¬ 
fendant's houfe in India, which was dishonoured in con- 
fequence of the Defendant’s having been guilty of 
laches, which they did not difclofe. The bill was pro¬ 
tested and fent back to England , and the Plaintiff was 
called on in England to pay it, certainly under an igno> 
ranee of the circumstances which had taken place in 
India. In confequence of this demand he accepted 
another bill; and before that bill was mature, a cor* 
rcfpondencc took place, which, as I contended, informed 
the Plaintiff of all the circumstances attending the pre- 
fenting of the firft bill, and Shewed that Cbatfield need 
not have accepted that fecond bill, and therefore that he 
need not have paid it; but he did pav it, and I, for the 
Defendant, contended, that either he ought, relying 
upon that defence, not to have paid it, or that having 
paid it, he could not recover it back. Lord Kenyon at 
nifi prius commented on the letters : one faid that the 
Plaintiff was going to Bengal, where he hoped to gain 
a more full knowledge of the cafe. Lord Kenyon Stated, 
that although the letters might amount to evidence of 
knowledge of the fa&s, they did not Shew an acquief- 
ccnce in the lofs of the money, and he thoueht a pav- 
ment made under an ignorance of the law, would enable 
the Plaintiff to recover back the money. He alfo ad¬ 
ded, that perhaps the party, though he knew both the 
law and the faff, yet if he paid both under fear of arreft, 

foi 
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for #int of evidence to maintain his cafe, might after¬ 
wards recover it; to that doHrirtfc 1 acceded, and {till 
accede; but I moved for a new trial, on the mifdirec* 
tion of the Judge upon the firft point, that money paid 
under ignorance of the law, with knowledge of the 
falls, might be recovered back; whereas, I find, if it 
had been paid with ignorance of the falls, but with 
knowledge of the law, it might be recovered. On the 
difeuflion of the rule nifi, not one of the Court efpoufod 
the do&rine of Lord Kenyon* or attempted to fupport it, 
but they recurred to the letters, and found thofo paffages 
in them, from whence they inferred that the Plaintiff 
was ignorant of a part of the falls : it was a very com¬ 
plicated cafe. Lord Kenyon at that time, and AJhhuijl J. 
put it wholly on the ground of the Plaintiff’s not having 
had a knowledge of the facts. They go on to fay, that 
where a man pays without knowledge, but only with a 
blind fufpicion of the facts, (till he may recover. Grtfe J. 
doubts whether the Plaintiff was not acquainted with 
the falls before he paid the bill; but he tacitly admits 
that if the Plaintiff did know the falls, then the money 
could not be recovered: fo that he muff he confidercd 
as being clearly of opinion, that if it was paid with a 
knowledge of all the falls, it could not be recovered 
back : and Lawrence J. doubted, not whether the Plain¬ 
tiff had knowledge of the law, but of the falls; for 
that although the Plaintiff feemed to have been apprized 
before he paid the bill, of the general outline of his de¬ 
fence, he was not then fo converfant with the particular 
falls now appearing, as to have been able to refill the 
demand then made on him, if an allion had been 
brought. Here then, is, I may fay, the ultimate opi¬ 
nion of Lord Kcnycn, for he firft direlled the jury it 
might be recovered back if paid with a knowledge of the 
falls, but without knowledge of the law, which opinion 
he wholly afterwards abandons. Among all the practi¬ 
tioner* 
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tioners of the Court of King’s Bench, where queftions 
of this fort very frequently arife on infurance tranfac" 
tions, we were univerfally of this opinion, that where die 
money was paid with a knowledge of the fa&s, it could 
not be recovered back. One underwriter chofe to pay, 
Tather than refill, another refilled and fucceeded ; in all 
fimilar cafes it would be very eafy to fay, “ I paid this 
without a knowledge of the law, and therefore may re¬ 
cover it back. Our only queftion, then, in all cafes was, 
whether the fa£ts were known : this was the univerfal 
practice, till Bilbie v. Ltim/ey , a Ea/l, 469. occurred ; 
that cafe was tried at Perk, before lioske J., who ruled 
differently: after the report was read. Lord Elletiborough 
afked Wood B., then of counfcl for the Plaintiff, whether 
he could find any cafe which would tupport it; and he 
cited none. Lord Elletiborough faid he never heard of 
any, except Chr.tf.eld v. Paxton, and that it was fo 
doubtful at !aft upon what prccife ground that cafe 
turned, that it was not reported, and the rule was made 
abfolutc for a new trial. Now this was a dirc£l dcci- 
fion upon the point, certainly without argument; but 
the counfcl, whole learning we all know, and who was 
never forward to give up a cafe which he thought he 
could fupport, abandoned it. In Herbert v. Champion , 
1 Campb. 134., a diflinction is clearly taken between 
an adjuflment on a policy, and a payment on the ad- 
juflment} and Lord Elletiborough fays, that if the money 
has been paid, it cannot be recovered back without proof 
of fraud. I am therefore of opinion this money cannot 
be recovered back. I think on principle that money 
which is paid to a man who claims it as his right, with 
a knowledge of all the fa£ls, cannot be recovered back. 
I think it on principle, and I think the weight of the 
authorities is fo, and 1 think the ilicla that go beyond it, 
are not fupported or called for by the fa£ts of the cafes. 
Bilbie v. Lurtiley , I think, is a decifiou to that effedl 
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1813. and for thefe rcafons, I am of opinion, the Plaintiff is 
not entitled to recover. 

Brisbane . 

v. 

Dagres. Chambre J. I concur in thinking the money is not 

recoverable on the payment of the private freight, whe¬ 
ther the carriage of the treafure be confiuered as a leg.il f 
or as an illegal tranfa&ion. If illegal, the money cleat ly 
cannot be recovered ; if it be legal, the right to carry it 
mull arife from the pcnnilfion of government; ami ns 
the practice lias been uniform for the admiral to receive 
his third part, we mull take it, that it is a part of the 
practice, and that the whole practice has had that aficnt 
of the government. As to the freight for the carriage 
of the public property, I think it hands on a different 
ground, and that the action is maintainable. The 
Plaintiff had a right to it, and the Defendant in ccn- 
fcience ought not to retain it. The rule is, that when 
he cannot in conscience retain it, he muil refund it, if 
there is nothing illegal in the transaction: the cafe is 
different where there is an illegality. I do not think the 
cafe of Ckatfield v. Paxttn applies much in this view of 
the queltion. I never heard of the feveral parts of that 
cafe till now, but I think there are fuflicient authorities 
to fay this perfon has paid this money in his own wrong, 
and that it may be recovered back. In the cafe of Bilbie 
v. Lumlcy , there was a letter faid to have been concealed, 
that ought to have been difclofed : this letter was fliewn 
to the underwriters, ar.d they after reading it, thought fit 
to pay the money. Now there the maxim volenti non fit 
injuria applies : in that cafe all argument was prevented 
by a queftion put by the Court to the counfcl. I am 
not aware of any particular danger in extending the law 
in cafes of this fort, for they are for the furtherance of 
jultice} neither do I fee the application of the maxim 
ufed by Buller J. in the cafe of Lowry v. Bourdicu t and 
cited by the Court in Bilbie ▼. Lumley, ignorantia juris 

rr- 
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rtdn excufat, it applies only to cafes of delinquency, 
where an excufe is to be made: I have fearched far, to 
fee if I could find any inilance of fimilar application of 
this maxim. I have a very large colle&ion of maxims, 
but can find no inftance in which this has been fo ap¬ 
plied. I cannot fee how it applies here. In Lowry v. 
Bourdiett , the decifion turned on the tranfaclion being ille¬ 
gal, and it being illegal, the maxim applied, in pari delielo 
potior ejl conditio defendentis. JMofes v. Macfarlane , I Bl. 21 y. 
and a number of fubfequeut cafes decide, that where the 
Plaintiff is entitled, »x aquo et bono, to recover, he may re¬ 
cover. In Fanner v. Arundel, the opinion of JDe Grey is 
not a mere dictum, it is part of the argument, it is a 
main part of the argument, lie there fays, where money 
is paid under a miltakc either of fact, or of law, or by 
deceit, this action will certainly lie. It foems to me a 
moll dangerous do£lrine, that a man getting poffellion 
of money, to any extent, in confequence 'of another 
party’s ignorance of the law, cannot be called on to re¬ 
pay it. Suppofe an adminillrator pays money per capita 
in mifapplication oi the effects of the inteftate, lhall it be 
faid that he cannot recover it back ? It is faid, that may 
be remedied in equity : this is an equitable action, and 
it would be of bad effect, if it ihouhi not prevail in like 
cafes. In the cafe of Size v. Diclajln, Lord Mansfield 
held, that if a pt-rfon has paid that which in confcicnce 
he ought, but the payment of which could not be com¬ 
pelled, it {hall not be recovered back in an action for 
money had and received, but that where a man has paid 
money under a miftake, which he was neither bound in 
law, nor called on in confcicnce to pay, he may recover 
it back. Now the cafe again ft the Plaintiff is not fo 
ftrong as it has been ftated. I do not find in the cafe 
that any demand was ever made of him, or any queftion 
mooted, upon which he thought it better to fubmit, than 
to litigate the point. No option ever prefented itfelf to 
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him, and the maxim, volenti non fit injuria does not apply. 
It appears to me that the juftice of the cafe with rcfpe£fc 
to the freight of the public treafure is entirely with the 
Plaintiff. As to the infurance cafes that have been 
cited, a great deal of fabricated law has been newly 
created within a few years, and the courts have to decide 
on difficult and complex calcs : but thofe doctrines mult 
not be carried into the general law, but confined to the 
occafions which give rile to them. I therefore think the 
Plaintiff may recover as to the 20/. 


Heath J. There are two quoit ions in this cafe. As 
tr> the quellion whether a payment made under ignorance 
of the law without ignorance of the falls, will enable a 
man to recover his money back again, it is very difficult 
to lay that there is any evidence of ignorance of the law 
here; an officer is fent on a profitable fcrvice, the ad¬ 
mirals are in the habit of receiving a proportion of the 
officer’s recompencc, and it is very likely the officer 
thouid acquiefce in the demand. He might not like 
to contcft tire point with his fuperior officer. I think a 
payment made with knowledge that a requeft would be 
made, is not ditiingudhable from the cafe of an actual 
demand. Now if money be received without expreffing 
the ule to which it is paid, it is received to the ufe of 
the payer; but when it is cxyrefled to what ufe it is 
paid, that prefumption does not arife : here the ufe was 
diftinftly cxprciTed. Mofcs v. Macfarlane has properly 
been queftioned in many cafes, and particularly by 
JSjre C. J., and in Marriott v. Hampton, 7 T. R. 269. in 
which the Plaintiff fought to recover back the amount of 
a debt recovered by law from him, whereas he had paid 
it before, but it was held that the action was not main¬ 
tainable. That was the cafe of judicium redditum in in - 
vitum, but this is a ftronger cafe; for the Plaintiff is a 
judge in his own caufe, and decides againft Mmfelf; and 

he 
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he cannot be heard to repeal lus own judgment. Lord 
Eldon, Chancellor, ir. 7 Vef. 23. Bromley v. Holland, ap¬ 
proves Lord Kenyon’s doftrine, and calls it a found prin- 
ciple, that a payment voluntarily made is not to be 
recovered back. The Plaintiff ought not to recover. 


1813. 
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Mansfield C. J. I think in this cafe, the Plaintiff 
ought not to recover. IF it was again fl: his conference to 
retain this money, according to the doctrine of Lorvl 
Kenyon , an a&iou might be maintained to recover it 
back, but I do not fee how the retaining this is again It 
his confidence; for how is it claimed? 13 ;fore 1 !3o 1 
{lie captains always paid freight to themfelves both for 
private and public treasure, before they paid over the 
refidue of the Hollars. At that time it was thought proper 
that that pra llicc (liould be diicontinued fo far as related 
to the freight of the public treafure ; but in order to 
make captains more attentive to tlu ir charge, the tre-a- 
fury and admiralty thought it would be proper to make 
them an allowance, and that was to be paid to the cap¬ 
tain by a warrant from the treafury ; but fo it had before 
been, when the captain deducted it, that was paid to the 
captain, and before that a practice had prevailed, one 
knows not how, but probably by fome analogy to the 
practice of prize-money, that the flag officer, when only 
one, fiiould be entitled to one-third; when more than 
one flag officer, they inured it in certain proportions. 
In the order which was made for letting them thence¬ 
forth be paid by a warrant, in (lead of deducting the 
freight themfelves, nothing is faid about any allowance 
to be made to admirals; the order is quite idem on the 
fubjedt of what the captain fliall do with the freight 
when he has it, but the officers of the navy all thinking 
that they were to proceed as they before did, go on, the 
one to pay, and the other to receive, as they had done 
before this alteration, and the admirals receive their fliare 
as before; the admiral and captain each thinking that their 
VoljV. M rights 
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rights continue as before, the admiral, that he has his 
accuftomed right, the captain, that it is his duty to pay 
the accuftomed ft 1 are, the one pays, and the other re¬ 
ceives it. This then being lb, the admiral doing no 
more than ail admirals do, is it againlt his confeicnce 
for him to retain it ? I find nothing contrary to aquum 
ft bonum, to bring it within the cafe of M'fc: v. Macfir - 
lane , in his retaining it. So far from its being contrary 
to aquum et bonum , I think it would be moft contrary to 
aquum rt bonum, if he were obliged to repay it back. 
For fee how it is ! If the fum be large, it probably alters 
the habits of his life, lie increafes his expences, he has 
fpent it over and over again; perhaps he cannot repay it 
at all, or not without great diftrefs : is he then, five years 
and eleven months after, to be called on to repay it ? 
The cafe of Farmer v. Arundel , and De Grey's maxim 
there, is cited : it certainly is very hard upon a Judge, if 
a rule which lie generally lays down, is to be taken up 
and carried to its full extent. This is fometimes done 
by counfol, who have nothing clfe to rely on ; but great 
caution ought to be ufed by the Court in extending fuch 
maxims to cafes which the Judge who uttered them 
never had in contemplation. If fuch is the ufe to be 
made of them, I ought to be very cautious how I lay 
down general maxims from this bench. In the cafe of 
Bize v. Dickafon , the money ought confcientioufly to have 
been repaid. There is no other cafe cited as an autho¬ 
rity for the propofition. The maxim volenti non fit in¬ 
juria, applies moft ftrongly to this cafe. Lowry v. 
Bourdieu was the cafe of a gaming policy. A bond had 
been given for fecuring the money lent, which was the 
onlv iutereft intended to be infiured: if the Plaintiff 

j 

could have recovered on the policy, he might have re¬ 
covered the money twice. The infurance was on goods, 
and he had no intereft whatfoever in thofc goods, other- 
wife than that, if the goods arrived, the owner of them 

would 
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would be the better able to pay his debt. The laft cafe 
is Bilbie v. Lumley. Certainly it was not argued, but it is 
a moft pofitive decifion ; and the counfel was certainly a 
moft experienced advocate, and not difpofed to abandon 
tenable points. My Brother Chambre put the cafe of an 
adminiftrator paying away the a flats in an undue courfe 
of adminifixation. I know not that he could recover 
back money fo paid: certainly if he could, it could be 
only under the principle of aquum et bonum. There 
being therefore no cafe which has been argued by coun¬ 
fel, wherein the diflin£lion has been taken, and in which 
this doftrine has been held, and as we do not feel our- 
felvcs called upon to overrule fo exprefs an authority as 
Bilbie v. Lumley , I am of opinion that the Defendant is 
entitled to retain this money. We hear nothing of what 
is become of the aflets in this cafe : perhaps they may 
be applied among the next of kin, and diflipated ; but 
what would be the fituation of the parties, if, at the end 
of five years and eleven months, they could be called on 
to refund in fuch a cafe ! I am therefore of opinion that 
there ought to be judgment for the Defendant. 

Judgment for the Defendant. 
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Cooke v. Burke- 


Where the par¬ 
ties had gone 
down to trial upon 
a plea which h~d 
not been traversed* 
aster verdict for 
the Plaintiff, the 
PtaiiuiiT was 
permit >ed to 
amend, by add¬ 
ing a travi-rfe, 
and the Dife.'.d- 
Zv.\\ ruction i:i 

Z -:»f ’I'.dgW: ':;t 
\ '. >1 , .'.arc. .. 


r |’’HIS was an action of debt upon an Irifb judgment. 

The Defendant pleaded. 1. Nul t'nl record. 2. Pay¬ 
ment and fatisfac.lion. 3. Nil dibet. The PlaintitF re¬ 
plied to the firlt plea, and, taking no notice of the 
fecond plea, tendered iil’ue on the third plea of nil debit. 
The Defendant added a ftmilhcr after the fecond plea, 
without any previous traverle of the f»tisfa£lion, as well 
as after the replication to the third. After trial and ver¬ 
dict for the Plaint-!?', upon t!ie pica of fatisfaclion, 
l ; ’ Me:it. i.:r the Do'fd.isst had in this term ob- 
tainr •? rule in srrelt t : judgment ; and Lens Serjt. 


ur . : 

c.-'ii !-v in- 

tr: c.r LC/‘.i: r:. 


for ::.i. lh.dnibi ii.w obtained, on the authority r-f Grur.dy 

* * 

v. '.Icily I New Jicp. 2li. and the authorities collected in 


S. a rule ni;i to amend, bv addin? 

*-■ ' * m. *4 O 


t:.vj. fe ci the fee olid plea Lefoie the Janilittr. 


Ti.? ilifcuihcn of both rules row can-.e 011 together, 
and (hewed lastfe againil the hill rule, and fun- 

j-fv.ien the ir.fl, infilling that the cafes of Stiver v. Pucci, 
4c7. which is put by Lord Mansfield C. J. upon 
v.ry weA ground::, and Grundy v. Jllell, which was 
founded on Stiyerx. Pun l, were not fiifhcicnt to warrant 
ttiir. amendment: it: the Lit the Plaintiff committed the 
mistake : here it was the Defendant, who prematurely 
added the J.h.lltlir. It wa» clear that no judgment could 
be entered for the Ph.inlilF as the record now flood, bc- 
caufe there was no replication at all to the 2d plea. 
Ai-d if the amendment ihould be allowed, it would ren¬ 
der a new trial neccflhry. 


Lens Serjt. conlret , infilled that this cafe and that 
&f Grundy v. Mdl were firuiiar, and there the amend¬ 
ment 
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ment was allowed. No new trial would be neceffary in 1813. 
confequence of the amendment; for this iflue had in V ’7T v " J 

fubftance been tried in trying the iflue on nil debit , and v , 

both parties in fa£f went down to try the identical iflue Bbrke. 
which never was joined. 


Mansfield C. J. On the plea of nil debet , the ques¬ 
tion of payment mult have been tried, which is the Sub- 
llance of the Second plea ; the fubftance of the Second 
plea therefore has been tried upon the iflue of the Sirft, 
consequently it Seems reafonable that die record lliould 
be amended. The amendment mu ft be on payment of 
cofts, and the rule in arreit of judgment muft in like 
manner be discharged on payment of cofts. 

The firft rule difeharged. 

The Second rule abfclutc. 


Cohen v. Bulkeley. 


Jh!j 7 . 


'I’SIIS was one of four caufcs which were bound to I:’tl.e Court 
abide the event of Such one of them as Should be thinks it reafonable 


firft tried, bv a confolidution-rule which had been granted to V 1 ’" 1 a ton,<0 *‘' 
’ - uaticu-rulc, and 

on the terms that the Defendants Should permit the dc- try a Second caufe, 


pofition of the captiin of the vefiel infured to be read t | ley wl!! cxtcI ‘ d to 
•• . . , c n. r ■ 1 1 the Second trial all 

in evidence upon the trial. 1 fie nrlt cafe tried was that f uc i, lernis n;;ule 

of Cohen v. Hannatn , ante t p. 101., the event of which compulfory on the 

was favorable to the Defendants upon the ground that caufe 1 *' 

the Plaintiffs had not properly averred their intereft ; are requisite for 

whereupon Bejl Serjt. had obtained .1 rule nifi permit- * tu - n * u S die 

ting the Plaintiffs to amend their declaration, and to 

open tlie confolidaticn-rale, and try one other of tlie 

caufes. 
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Lens Scrjt. now oppofed this rule, upon the ground 
that the Defendants had purchafcd for the confideration 
of admitting the captain’s depofition, the right of having 
the four caufcs decided by the event of Cohen v. Han- 
pam , and that it was not now competent for the Plain¬ 
tiffs, who had received the benefit of that part of the 
conttaft which was beneficial to them, to refeind it as 
to fucii part as had turned out adverfe to them. At all 
events, if the Court fliould permit another a£lion to be 
tried, they would not compel the Defendants a freond 
time to admit the captain’s depofition in evidence. 

Befi fupported his rule, and infilled he was entitled 
to this indulgence likewife. 

Mansfield C. J. This confolidation-rule is to {land. 
One caufe is tried, the Plaintiff' wants to try another 
caufe, and the confolidation rule is never deemed abfe- 
lutely binding, unlcfs the Court is fatisfied with the 
event of the caufe tried. The Court therefore think the 
depofitions ought to be read in any caufe which the 
Court ffiall think ought to be tried, becaufe there is an 
implied condition in the rule that any other caufe {hall be 
tried in like manner, and with like evidence, w hich the 
Court may think neceflary to be tried for atchieving the 
juftice of the cafe. The Defendants have fo far the be¬ 
nefit of the confolidation-rule, that the two other caufcs 
are ftaid bv it. 

Chambre J. You confent to thofe terms with a 
view to the decifion of all the caufcs, that the merits of 
the whole may be tried in one : the merits of the caufe 
have not been tried, therefore another caufe muff be 
tried *, and the Defendants have virtually coufented that 
the captain’s depofition fliould be read in that caufe 
alfo. 


Rule abfolutc. 
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Cranmer. v . Pennington. 


July 7 . 


a£l of the 52c! G. 3. for ,inclofing lands in th^ Aniiidofure- 

manor of Beddington with the manor of Bat:dan t a< ^> direifting 

Surry , direfted that the commifiioners therein named f eip ' , r' i ,' I '" es , to 
•'* try the bounrlaiy 

fhould afeertain the boundaries of the feveral manors, of a n.aucr, em- 
and in cafe the parties fhould be dilfatisfied with their P°"’cret? ibs Court 
decifion, it gave permi(Ron to try the queftion in a a^Jons °\t‘ nuirc ° 
feigned ifiue to be brought againft the commifiioners, than one. 
and directed that if feveral actions fhould he brought. 

, , . . , b tifis, uin s in <>;f- 

whether by or again It the ume or different parties upon ferent courts, Lav¬ 
er rcfpccling any one part of the boundary, it fhould be j n £ confli^t-ng 
lawful for the Court, upon application, to confolidute hTucs^thc Cou-* 
the actions. The commiflioncr had fet out and afeer- would not compel 

tabled the boundary of the manors in queilion, which ^ e ';’ 1 ‘; concur 

r ■ - 111 choice of 

was unfUisUicloiy to ievcrul parties; and the Piaintitl r.tnvr.cv. cn 

Cratrner having a manor in the adjoining p..r:ih of '-■> him their 

jMitchum. a gentleman named Moore, who had another ' 

** I'-ia c\ a.L--.--o. .M,i 

manor in J Hicham, and a gentleman named Carrio, who a-reeuV n .• 
was lord of the manor of Bcddhigfsn, and feme ether c ’’ 

. ri'iV t \\\ 1 ■ i 

perfon, all in Riled on lines of boundary different from conlbifLic'-' - 
that which the commifiioners had fet out, lines in fome 
parts conflicting with each other, and in fome parts 
varying only from the commiilioner’s line, but the varia¬ 
tion relating to parts of it, in the correcbiels of which 
the other diiii.lisfied parties had no iutoreU 01 concern. 

Three of the parties had commenced actions in the 
Court of King’s Bench, and this Plaintiff had l'ucd in 
the Court of Common Pleas, and /,ovr Scrjt. had on a 
former day on behalf of the Defendant, who was the 
commillioner, moved that all the cauies might be con¬ 
solidated, and that it might be referred to the prothonotary 
to fettle the idues. lie admitted that the Court of 
King’s Bench, upon a limilar application made to them, 
had decided that ih-v could not confolidute the actions 

pending 
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Pennington. 


pending in that Court with the a&ious pending in the 
Court of Common Picas. Heath J. obierved, that it 
would be impofiible that if three or four perf :is h.ul 
favourite lines, it could be decided in one ifllu which 
of them was ri"ht; it could only be tried who:.her the 
commiiTtoncr’s line was right or wrong. It was impofi- 
fible that the rights of one party could be bou:i ■ ' by the 
action brought by another. The Court however l.'.ntvd 
a rule nift. 


Shepherd Serjt. for the Phiintifi’- (. miner and 
and Bejl Serjt. for the Pi.antin' J\b ;ir, now hewed 
caufe again ft the rule, infilling that the qui V. mtu; in 
etch of the actions being ditH-rcnt, the identhy of t: •:> 
Defendant was not a fullicient reafon for the c<:.;<i- 
Ud alien. 


l.rr.s contended, that the act was drawn to provide 
for the cafe which had occurred, of Aver.'.! p«.ri’« ns in¬ 
fining cn liiilemt: lines, all adverfe to the t «u.m: : :Tioi«cr, 
ami intend.ed that their prepr-fir Ions lhouhl r. 11 be in- 
ciudefi utnhr one action. '1 here might be various ifi'ues 
in the action *, :o. loti, generally, •.! „ther the line drawn 
hv the ci.n'milnoncr wore correct; feco:.d!v, v. bother 
the line which sb aborted were coriecl ; thirdly, whe¬ 
ther that part of the line which H. denied vteie corivct, 
with liberty for the jud.e to indotfe fp? ci.dly on the 
pofte.: ii y int-rmcdn.le ilnv v.; re the correct lii.o. 
Similar i.hies mi; ht be iramed to t.y the rt lp-.ciive lire v 
i f Ji , C ., and Lt. ; and in that w. , , citlu r feme one of 
the p rope led lines would le- found correct, r r if nom- 
be correct, tire judge would certify \%h.<t the correct, 
lir.e was, and by that expedient, the coiriniilinner would 
be relieved from the difficulty which might occur in cafe 
all the parties brought fever.il action-, that dine rent 
juries fworu in fcvcr,:l aflionu might find difierent lines 
for the boundary of the fame part of the manor. It was 

S for 
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for this purpcife effentialiy neccffary that all the quef- 
tions {hould be tried by one and the fame jury. At 
leaft the Court would permit the trial of fome of the 
caufes to be deferred till after the others. 


1813. 

* —.t 

Cbakmxr 

V . 

Pennington. 


The Court obferved that it would be rieceffary for the 
parties all to agree in what proportion they (hould con¬ 
tribute to the eofts, and in the choice of one attorney. 
But one great difficulty which the Court had Was this : 
though it wa true that the commiffioner was under 
great difficulty if different juries {hould give different 
vcrdiQs, and that in that cafe he would have nothing 
to follow, yet it was extremely probable that the perfons 
contending for different lines might have interefts and 
evidence hoflile to each other, and their title-deeds 
ought not to be all put into the hands of the fame counfcl 
and the fame attorney; for how were they to conduct 
the caufe ? Two inconfiftent allegations might be 
committed to the proteftfon of the fame counfel. The 
Court might under that claufc confolidate the actions if 
they pleafed ; but though the Court might do it, yet s 
if they faw that they were under fuch great difficulties, 
they would not do it, although they faw that the De¬ 
fendant alfo was under great difficulty. Befides, what 
one court did, might completely defeat what the other 
did. The legiflature, in palling that a£t, had no doubt 
that the caufcs would all be tried in the fame court, 
and that the fame court would have jurifdi&ion over 
them; but now it was found that they were brought 
in different courts. The Court faw infuperable dif¬ 
ficulties. 

Rule difeharged* 


NT 


Vol.V. 
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No lefstime 
than 20 years will 
raifeaprefump- 
tion that a mort¬ 
gage-term has 
been afiigned or 
furrendered. 

Although the 
Defendant in 
eje&ment fetting 
up the mortgage 
term as a bar, nei¬ 
ther proves that 
intereft continues 
to be paid, nor 
accounts for his 
poffefiion of the 
mortgage-deed. 


Doe, on the Demife of Brandon and Smith, 
v. Calvert. 

'j^HIS was an eje£lment brought to recover an acre 
and a half of meadow-land in Ckeadlc, in the county 
of Stafford. The demife was laid on the 25th of March 
) 812. Upon the trial of the caufe at the Stafford Lent 
aftizes 1813, before Graham B., the Plaintiff proved a 
feoffment, dated 1798, by which, after reciting a con¬ 
veyance of the premifes by Broad to IV. Smith in trull 
to fell, IV. Smith by the dire£lion of Broad, for 55/. 
paid by Simon Fernyhaugh, whofe money it was, en¬ 
feoffed Simon Fernyhaugh of all that dole of land in the 
townfhip of Chcadle, to hold to him and his heirs, to die 
ufe of Simon Fernyhaugh and John Fernyhaugh, and the 
furvivor, in fee. Livery of feifin was indorfed. John 
Fernyhaugh died in 1811. Simon by leafe and releafe 
conveyed to Smith and Brandon in trufl for Smith. The 

4 

Defendants claimed title under the will of John Ferny~ 
haugh, which evidently could have no operation upon 
this land ; and that ground failing them, they fet up a 
mortgage for a term of years, bearing date in 1794, 
made by John Broad to Mrs. Davenport, which compre¬ 
hended thefe premifes, but they did not in any way 
account for their poffefiion of it, and they proved no 
payment of intereft on the mortgage. The counfel for 
the Plaintiff urged, that as there was no proof that in- 
tereft had been paid of late years on this mortgage, it 
might be prefumed to be furrendered, and Graham B. 
being of that opinion, the jury found a verdi£t for the 
Plaintiff. 

Lens Serjt. had in Eafler term obtained a rule nifi to 
fet afide this verdi& and enter a nonfuit. 


7 


Shepherd 
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Shepherd Serjt. now fhewed caufe, contending that as 
the Defendant claimed title under the will of John 
Fernyhaugh , it muft be prefumed that the mortgage-term 
had been afligned or furrendered either before the pur- 
chafe by the Fernyhaughs , or after it in John Fernyhaugh?* 
life-time, and had puffed from the cuftody of the Ferny 
haughty which was the proper cuftody for it if furren¬ 
dered or re-afEgned, into the Defendant's poffeflion j and 
therefore the verdict was right. He difclaimed founding 
the prefumption of a furrender on the mere lapfe of 18 
years. 


171 

1813. 

V——J 

Dob 

V. 

Calvert. 


Lens in fupport of his rule, infifted that it was not 
neceffary to account for the poffeflion of a modern deed, 
as it was of an ancient deed, and therefore, although 
the Defendant did not fhew whence he got the mort¬ 
gage, there was little ground for fuppofing he derived 
it from the Fernyhaughs; he might have borrowed i fc 
from Mrs. Davenport , or her aflignee. The recital that 
the premifes were veiled in W. Smith in trull to fell, as 
Graham B. thought, afforded a prefumption that all 
mortgages were got in and paid ofF, as an a£t preparatory 
to the perfetting a good legal title to a purchafer ; but 
that deed was not evidence as again ft the mortgagee, 
being made long fubfequent to the mortgage. The 
circumftance that the leffor of the Plaintiff had not pof- 
fefTion of the mortgage-deed, was of itfelf ftrong evidence 
that the mortgage had not been paid off. 

Mansfield C. J. There is no circumftance here to 
lead to the fuppofition that the deed was furrendered, 
except the 18 years’ time; if the deed had been afligned 
or furrendered, the inftrument whereby it had been af- 
figned or furrendered ought to be in the poffeflion of the 
Plaintiff. No reafon is afligned to account .why it 
(hould not be there; the queftion is therefore whether 

front 
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firpm the circumftanc* of the 18 yean only, a fur- 
render can be prefumed. I have never known any 
cafe in which a fhorter time than 30 years has been 
held fufficient to ground a prefumption of the furrender, 
and that is often too fhort a time, for many times re¬ 
ceipts and documents may be loft. But it is enough to 
fay that 20 years is the time preferibed by a& of parlia¬ 
ment as a bar to an eje&ment, by analogy to which 
the do&rine of prefumption has gone, and we might as 
well fay a prefumption might be raifed by five years in 
affumpfit,.or three years in trefpafs, as 18 years in ejem¬ 
inent. Therefore the rule muft be made abfolute for 
a new trial, not for a nonfuit, becaufe the point was not 
referred. 

Rule abfolute* 


PROMOTIONS. 

IN this term, on Wednefday the 23d of June, Henry 
Dumpier Efq. was called to the degree of the coif, and 
gave rings with the motto, Ccnfulta pat rum. And in 
the fame term he was appointed to the office of one of 
his majefty’s juftices of the Court of King’s Bench, vacant 
by the refignation of Sir Najb Grcfe Knight, (who refigned 
it in the preceding Eajler vacation, after more than 26 
years’ fervice,) and received the honour of knighthood. 

Oh the laft day but one of this term John Copley Efq. 
was called-to the degree of-the coif, and gave rings with 
the motto, Studiis vigilare feveris. 


END OF TRINITY TERM. 
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Rickman v. Hawes. 


Nov. 6 . 


£)NE of the bail was deferibed as “ of Clapham , Ihop- 
keeper.” On queftion fhe faid (he lived at the 
comer of Acre Lane, fo that the place had a diftinft 
name. 


A defeiption of 
bail, as of one of 
tbe large village* 
near Londou, is 
too general. if the 
bail lives in a 
liei conus within 


Beji Serjt. urged that the defeription was fufficient; ‘be village, 
hut, 


The Court held that the defeription « of Clapham” 
was too general, and gave Pell Serjt., who made the ob- 
je£tion, time for further enquiry refpe£ting this perfon, 
the debt being {mall, and the other bail fufficient. 
•Vofc. V. O 



1813. 


Nov. 6 . 


Saggers v. Gordon. 


The Plaintiff AjJE of the bail who was not oppofed, had abundant 
may wave the ri 

qualification that Icafehold property, but was neither a houfcholder 

the bail Dull be nor a freeholder. Upon the notice of j unification was 

freeholder^ ** ifldorfed the Plaintiff's confent to the fufficiency of this 

bail 


Bcji Serjt. contended that this was fufficicnt without 
his confenting by counfcl. 

Gibbs J. That is to fay, the Plaintiff 1 confcnts that 
the bail, being no houfeholder, (hall fwear he is one. 
Upon reference to the officers, they faid that in iimilar 
cafes bail were frequently accepted to juftify by confcnt, 
and that the mode was, that the Plaintiff muit wave 
the queftion whether he was a houfeholder. The bail 
was permitted hereupon to juftify, fwearing only to tlTe 
amoant of his property. 


Not. *> 


J IRE MIA H Ho WELZ. V. Goi.LEDCE. 


II I nrooi) Serjt. moved that the bail bond en¬ 
tered into in this c:.ufe might be delivered up to 
the Defendant to be cancelled, ami that all proceedings 
thereon, and all proceeding! in the original caufe, 
micht be in the nn.v.11 time (laved. He moved this 


A prrfon : 1 
■wh:):ri fc.cr.-l 
deb:s were dv 
from a bnr.’vipt, 
arifiajj nut c.f 
fjparaie fair, ci 
goods, proved, 
fume of the debt* 

tinder the commiff.ai; another perfon, who wa.t fuggefted to be a truftee for him, 
ftied at law upon a note which the bankrupt bad given for other part of the goods fold. 
The Court ref Jed to interfere ia a fuimrury way to Hay proceedings on the bail-bond 
in tbit action. 


upon- 
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upon an affidavit which dated that the Defendant, a 
dealer in timber, purchafed of John Howell in OBober 
1812, two quantities of deals, one for 53/. 5/., for 
which the Defendant gave his promiflbry note of the 
30th of OBober, at four months date, the other for 
72/. 1 os., for which he gave his note of the 14th 
January 1813, at four months date, and on the 18th 
February 1813 he bought another quantity of deals of 
John Hoiucll for 70 /., for which he gave no note. The 
firfl note was not paid on the 5th of March, when due,- 
and on the 30th of March a commiflion of bankrupt 
iflued againtl the Defendant, at which time he was 
indebted to John H'.weil in then.* three fums, together 
195/. 13/. John Howell proved under the commiflion only 
a debt of 123/. 5/. for goods fold and delivered. When 
the fecond note became due, the bankers of John Howell 
prefented it to the Defendant for payment, there being 
no inderfement except that of the payee; it was not 
paid, and this action was now commenced upon that 
note, and the Plaintiff had held the Defendant to bail. 
The Defendant fworc he believed this action was 
brought for the benefit of the payee, John Howell % 
Upon thefe fact s Hcywood contended that the proceed¬ 
ings ought to be fit afidc, bccaufe the payee could not 
vary his right nor transfer the debt to another after the 
bankruptcy, and urged that by proving under the corn- 
million a part of his debt, he had made his election 
not to fue for any part of it, and under the ftac. 49 G. 3. 
c. 121. was eftopped by that election j and could not 
fplit his demand, and proceed for one part by action, 
and for the other part under the commiflion. The fe¬ 
cond note, although not due at the time of the com- 
zniffion ifTuod, might have been proved under it. 

Gibbs J. If the indorfement being made fubiequent 
to the bankruptcy makes any difference in the relative 

O 2 rights 
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1813. 

Howell 

•v. 

Golledge. 


rights of the parties, the Defendant may avail himfelf 
of that point at the trial: if not, he is not injured. 

The Court rejefted the application. 


Kov. 9 . 


By a bargain 
and fale of 20 
tons of oil out of 
a merchant’s 
flock, coufifting 
of ft-veral large 
quantities of oil, 
in divers ciftem;, 
in divers places, 
no property 
pafies: tli*>re 
mufi be a repa¬ 
ration of the 
part fold from 
the rclt of the 
flock. 


White and Others, Aflignees of Shuttleworth 
and Another, Bankrupts, v. Wilks. 

'j^HIS was an a£fcion of trover for linfeed-oil, tried 
at the fittings in London, after Trinity term 1815, 
before Mansfield C.J.: the cafe was, that Cleajby , the 
broker for both parties, made out and delivered to 
the bankrupts a note of fale, as follows : ** London , 
14th January 1812. MeiTrs. Shuttleworth and Goodfellow, 
bought of Matthias Wilks, 20 tons of oil at 60/., —1200/. 
Mr. Wilks holds the above oil in cifterns for Meflrs. Shut¬ 
tle-worth and Goodfellow 's accommodation, charging one 
is. per ton per week rent. A further contract was alfo 
written in thefc terms: *« London, 14th January 1812, 
Bought this day by order of Mefirs. Shuttle-worth and 
Goodfellow , of Matthias Wilks , 20 tons of linfeed oil, 
at 60/. per ton, ufual allowances, to be delivered in 
one month, and paid for in feur days, by their accep¬ 
tance' at four months.” In purfuancc of thefe terms a 
bill was presented to the bankrupts for acceptance, and 
being called for on the day on which the bankrupt 
flopped payment, was given up not accepted, for which 
a caufe was at the fame time afligned, that the feller 
refufed to give, at the end of the four days, an order 
for the delivery of the oil to the bankrupts. At the 
time of making this contra&, the Defendant, who was 
an oil-merchant, was pofieiTed of large quantities of 
oil, lying in feveral different cifterns, at different ware. 

houfes; 
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houfes j no particular ciftcrn or warehoufe was men¬ 
tioned to the buyers as that from which the oil fold to 
the bankrupts was to be taken, nor did the broker know 
where the particular oil lay which was to fatisfy this 
contract, nor was any fpecific quantity of 20 tons 
weighed out for the purchafer. Before oil is actually 
delivered, it is the cuftom of the trade to weigh it out, 
and feparate it from the mafs, alter which an order is 
given to the warehoufe keeper to deliver it to the pur¬ 
chafer. The vendor, upon application, had rcfufed to 
deliver the oil to the Plaintiffs. Lens Serjt. for the 
Plaintiffs, contended, upon the authority of the dccifion 
of the Court of King’s Bench, in Whitehoufe v. Frojl, 
12 Eaftt 614., and Hurry v. Mangles , I Camp. N. P. 
452., that the fale in this cafe was complete, and the 
Plaintiffs entitled to recover, he Telied on the contract 
that the goods fhould remain in the vendor’s warehoufe 
at a certain rent, as equivalent to an ai'.u.d admeasure¬ 
ment and delivery. Shepherd Serjt. for the Defendant, 
contended that there had been no complete fale, b.caufe 
no fpecific portion of the oil had been fold, and there 
had been no delivery. Mamjield C. J. was of opin’ n, 
following the cafes of Zagury v. Fur mil^ and Aujlcn v. 
Craven and lieaumonr, ante, voi. 4. C P , Michaelmas mrm 
l8i2, that there was no complete fale, b°caufe the ; ■ 
tra£I did not attach upon any partii ular paren ot oil, nor 
had there been any actual delivery, and r.onfuited the 
Plaintiffs. 


1813. 

Whitb 


v. 

Wicks. 


Lens now moved to fet afide the nonl'uit and have a 
new trial, upon the authority of the cafes which he had 
cited at the trial. 

Mansfield C. J. In the cafe of Auften v. Craven ., 
this Court, in direct oppofition to the cafes cited, held 
that trover would not lie for fugars which had not been 

O 3 fpecifically 
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fpecifically fcparatcd from the vendor’s (lock, and al¬ 
though the objection was not made fully comp rehen fible 
upon the firlt trial of tliat caufe, yet as foon as it came 
to be fluted in court, it became too clear to be refilled ; 
and although the cafe was an extremely hard one, inaf* 
much as the very perfons who refufed to deliver the 
fugars had told the purchafcr that he might fafely pay 
the bankrupt for them, we held that he could uot re¬ 
cover, and unlcfs it can be fhewn that that dcciiion was 
wrong, it is impoffible that the Plaintiff ihould prevail 
in this cafe. The objc£lion here is, that no fpecific 
quantity of oil was fold. The quantity agreed to be 
fold was mixed with a much larger quantity} and not 
only that, but it was mixed with feveral different quan¬ 
tities : how was it to be fcparatcd ? In the cafes where 
the payment of rent for warchoufe room has been an 
ingredient to make a complete fale, the queilion lias 
always been on the conftruclive delivery, not on the 
feparation of the goods from the mafs : in all thofe cafes 
there has been a complete feparation of the goods fold, 
and the only doubt has been, whether there were a 
fynibolical delivery. This, too, is the cafe of a liquid, 
which makes the difficulty much greater than in the cafe 
of a folid fubftancc. (a) 

Heath 


(a) The ingenious experi¬ 
ments of Count Rumford, have 
demonllrated that every change 
of temperature in the particles 
of a fluid, occaCons a change in 
the relative local pofition of thofe 
particles ; thole which receive an 
increafe of heat becoming fpeci- 
firally lighter, and immediately 
riling to the top, ami thofe which 
give out their heat and become 
cold, becoming at the fame time 
'.pecificallv heavier by reafon of 
Their condcrdation, and confe- 

V 


quently finking to the bottom; 
hence it follows that if the ven¬ 
dor of a portion of a fluid Ihould, 
upon a contrail of fale, attempt, 
without previoufiy drawing it off, 
to afSgn to the buyer any fpc- 
ciiic portion of the mafs lefs than 
the whole, as for inflance, that 
part w'hich at the time of the 
contrail conllitutes the upper- 
moll zo tons, or the lowermoft 
zo tons in the vat, it would be 
impoflible for him fpecifically to 
fulfil fuch a contrail; for, as 
4 the 
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Heath J. The payment of"rent is not equivalent to 
a delivery of the goods. Suppofe a part of the oil in 
fome of thcfe cifterns were loft or burnt, who is to 
know whether it is the vendor’s or the purchafer*s oil 
that is deftroyed ? We do not pretend to reconcile the 
cafe of Aujlen v. Craven with that of Whitehoufe v. Froft t 
it would be impoftible fo to do $ and unlefs the Plaintiff 
can overthrow that cafe, it is impoflible to grant a 
new trial here: there are, bcfides, numbers of old 
cafes, in which it has been held, that the Plaintiffs 
could not fucceed for want of a fufficient certainty and 
reparation of the goods fold. 

The Court refufed the rule. 

Chambre J. was abfent in confcquencc of indifpo- 
lition. 

the temperature of the atmof- very aflemblage of particles 
pfaere is continually changing which at the time of the con- 
with every cloud that intercepts trail occupied the part of the 
the rays of the fun, and with veflel affeiled to be fold, fhould, 
every alteration of the wind, the after fuch repeated mixtures with 
particles that formed the portion the refidue of* the mafs, have 
exprefled to be fold, would in- rcaflembled in their original po- 
ftantly after the contrail made fition, jufl at the moment when 
begin to be difplaced, and to be the purchafer came to draw off 
replaced by others; and it would what he had bought, 
be an abfolute miracle if that 
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Nov. XX. 


Worthy v. Palter. 


Lord Mayor’s 
day is not fuch 
an holiday as en¬ 
titles the fealer of 
writs to an extra¬ 
ordinary fee for 
fealir.g a writ on 
that day. 


QNSLOW Serjt. yefterday moved that the deputy 
fealer of writs might be ordered to repay to the 
Defendant, a prifoner, or his attorney, the fum of ios., 
which he had infilled upon receiving on the 9th of 
November , over and above the ordinary fee of 7<f., for 
fealing on that day, being the lord mayor’s day, a writ 
which Was noceflary to the Defendant’s difeharge cut 
of cultodv, to which he then Hood entitled. The officer 
was found at the oiiice at hi' ufu.il hours, hut he in¬ 
filled that the day was a holiday, and that lie was there¬ 
fore not compellable to do any bulincfi; and he 
demanded this extraordinary fee lor doing it, which the 
Defendant’s attorney paid him under a protefl of its il¬ 
legality, and a threat of application to the Court. The 
Court defired that the officer might have regular notice 
of this application, and that the matter might be again 
mentioned. 


On this day Onflow Hated that the officer had rendered 
his motion unnccefiary, by repaying the ten Ihillings, 
upon fervice of*the notice, being finished that the lord 
mayor’s day was not fuch a holiday as entitled him to this 
additional fee. 
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Hodgson and Others v . Temple. 


Nov. xi. 


'X'HIS was an a&ion brought to recover the price of 
fpirituous liquors fold and delivered to the Defend¬ 
ant Nicholas Temple. Upon the trial of the caufe at the 
fittings after Trinity term 1813, the Plaintiffs, who were 
diflillers, proved that they had delivered divers quantities 
of fpirits by the orders of the Plaintiff under permits 
which they obtained, authorizing the delivery of the 
goods to Richard Temple as the buyer, and for his life, 
at a rectifying diftillery which was entered with the ex- 
cife olf.cers as the diltillcry of Rickard Temple , fituate in 
Peartree-Jlreet; but it was in fact the property, and car¬ 
ried on for the benefit, of the Defendant. The Defend¬ 
ant alfo kept a licenfed retail {hop in Fleet-Jlreet for the 
fale of fpirituous liquors, which the Plaintiffs dillindtly 
knew. 


A perfon who 
fells goods know¬ 
ing that the pur- 
chafer intends to 
apply them in an 
illegal trade, is 
neverthelefs enti¬ 
tled to recover the 
price if he yields 
no .«rher aid to the 
illeg'-t 1 '.>-anfa« 5 lion 
tr.a.i (wiling the 

r.ivl obtain¬ 
ing pir..* : rs for 
their delivery to 
the aecnt of the 
purchafer. 


After verdift for the Flaintiff, Shepherd Serjt. now 
moved to fet it afide, upon the ground that by the flatute 
16 Geo. 3. c. 73. /! 54. “ no perfon licenfed to fell brandy 
or other fpirits by retail, or V iling brandy or other fpirits 
by retail, fliall be the proprietor or owner of any diftii- 
lery or rectifying houfe, or have any part or fhare in 
any diftillery or rectifying houfe, or be in any manner 
concerned in the trade or bufinefs of a diftiller, rectifier, 
or compounder of fpiritsand the fc&ion then pro¬ 
ceeds to impofe a penally of 200/. for the offence 5 and 
l«e urged that the Plaintiffs having furnifiied thefe liquors 
lor the very ufe and purpofe of being illegally employed 
in both trades, and obtaining permits for the delivery to 
Richard Temple , for the very purpofe of concealing thefe 
practices of the Defendant, whofc occupation of a retail 
dealer in fpirits they well knew, they were fo far parti - 

cipes 
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tifes criminis, that they could not recover the price of the 
goods fo fold, according to the authority of Ch/gas v. 
Penaluna , 4 Term Rep. 466 . and other Omilar cafes. 

Mansfield C. J. This would be carrying the law 
much further than it has ever yet been carried* The 
merely felling goods, knowing that the buyer will make 
an illegal ufe of them, is not fuihcient to deprive the 
vendor of his juft: right of payment, but to effect that, it 
is necefiary that the vendor (hould be a (barer in the 
illegal tranfaclion. 

Heath J. Cafes have been decided upon this dif- 
tinction, as where a fmuggler, in time of peace, bought 
brandy in France , and brought it over here, and fold it, 
it was held that the vendor might recover the price of it 
in oipr courts, Holman v. Johnfan t Cowp. 342.: but where 
a fmuggler bought brandy in Guernfey t and the vendor 
packed it in ankers in preparation for fmuggling, he 
could not recover the price of it, bccaufc he was aiding 
. in the breach of our revenue laws. Biggs v. Lawrence , 
3 Term Rep. 454. 

The Court refufed the rule. 



Chambre J. was abfent. 



IN THE FlFTY-FOUUTn YEAR OF GEORGE IH. 
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1813. 

'■ "y — 1^ 


Brind v. Bacon. 


Now . zz. 


J^ EST Scrjt. moved to fet afide a verdift on account 
of the admiffion of the teftimony of a witnefs, 
whom he contended to be incompetent; the witnefs was 
guarantee of a bill of exchange, and had been a bank¬ 
rupt ; and Bejl had objected that although lie was alto¬ 
gether difeharged as to the bill by the flatute 49 Geo. 3. 
c. i'll. f. 8. yet that he was not thereby difeharged from 
the colts of any a&ion that might be brought on the 
bill, becaufe thofe colts, being only a confequential 
damage of the bankrupt’s engagement, would not enfue 
the original debt, and could not be proved under the 
commiflion, and therefore created a remaining intereft. 
which rendered the witnefs incompetent. 


The guarantee 
of a bill difeharged 
by bankruptcy of 
his liability on the 
bill, is not an in¬ 
competent witnefs 
in an adUononthe 
bill by reafon of 
his liability to 
colts in an adtion 
on the bill. 


Mansfield C. J. and Heath J., the only Judges 
prefent, agreed that the cofts muft follow the debt, and 
that it was impoflible to feparate them, and 

Refufed the Rule. 


Doe, on Demife of Jones and Others, v . Wilde. Nov , zr. 


r £ 1 HE Plaintiffs in this cjc&ment, tried before Dam- 
pier J. at the fummer alBzes 1813, having proved a 
prima facie poffeflion of die premifes in the Defendant, 
the latter, to whom in faCt the land had been demifed, 
but who had fhifted over the land to his fon, called him 
to prove that he the fon was really the tenant in poflef- 
fion, and that die Defendant was only a bailiff and 
manager for him; but Dampier J. rejected the witnefs. 

Bert 


In ejcdl raent 
againft a bailiff, 
the tenant in pof¬ 
feflion is not com¬ 
petent to prove 
that the witnefs, 
and not the De¬ 
fendant, is the 
pofleflor of the 
land. 
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« i m^ Wi m > 

Dob 

•u. 

WlLDK. 


Ktv. 12. 


Where the 
vouchee in a reco¬ 
very abroad and 
notary public 
certified that the 
eommifiioner by 
whom the affidavit 
of taking the ac¬ 
knowledgement 
was in fa& fwom 
before S., a mi* 
giftrate authorized 
to adminifter an 
oath, made it be¬ 
fore Ct (the other 
commiffioner,) 
which Cud S. was 
duly authorized to 
adminiileran oath, 
the Court con- 
fidered it as a cle¬ 
rical error, and 
allowed the reco¬ 
very to pafi. 


Beji Serjt. now moved for a new trial, contending 
that this cafe differed from thofe wherein it has been 
held that a tenant in poffefiion is an incompetent wit- 
nefs in an cjc&mcnt againft his landlord, for in this 
cafe the effect of the evidence would be, to fubjeci the 
w: .id’s both to an ejectment and an a£tion for mefne 
profits, and therefore was contrary to his intereft. 

Mansfield C. J. He comes to rebut a verdi£t which 
would have :he effect of turning him out immediately, 
and that is an immediate intereft, and outweighs the 
contrary and remoter effect of his fubjedting himfelf by 
his teftimony to an action. 

Rule refufed. 


Le Bjlanc, Demandant; Pocock, Tenant; 
Nicholas, Vouchee. 

J /~ AUGHAN Serjt. moved that a recovery might be 
allawed to pafs under the following circumftances. 
The vouchee redded in Switzerland , the communication 
with which country was at prefent extremely difficult. 
The commiffion to take the acknowledgment had been 
directed to Defmoulins, a banker, and Cazenovc D*Ar¬ 
lans, a member of the grand council of Latfanne , and 
Defmoulins had made an affidavit of the due taking of the 
acknowledgment, which was tranfmitted hither and ap¬ 
pears to have been fwom before Sccretatt , a lieutenant 
and judge of the pays de Laufanne. But Jttjle Golie, the 
notary public who certified the making of the affidavit, 
certified that Samuel Defmoulins was fwom to the truth 
of the affidavit, before Cazenove D'Arlans, member of 
the great council, and that the faid Secretan was a perfon 
authorized to adminifter an oath, and that the names of 

Def- 
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Defmoulins and Seeretan fubferibed thereto, were of the 
hand-writing of thofe perfons. Vaughan prayed, that 
as this was evidently a clerical miftake of the notary, who 
had inferted the name of Cazenove D % Arlans inltead of 
that of Seeretan^ there being no previous mention of 
Seeretan in the certificate, to which the Wordf ‘ c the 
faid Seeretan *' could refer, this certificate migiit be 
deemed a fufficient compliance with the rule of court, 
HU. T. 14 G. 3. which requires, that if the parties are 
in parts beyond the fcas, the affidavit (hall be made by 
one of the commiflioners who hath taken the acknow¬ 
ledgment, and (hall be fworn before fome magiflrate of 
the place where fuch acknowledgment fliall be taken, 
having due authority to adminifter an oath, and in the 
prefence of a notary public, which notary fhall alfo cer¬ 
tify in writing under his hand and feal, as well the due 
adminiftering of the faid oath, as alfo the name, figna- 
ture, and office of the magiflrate adminiftering the fame. 
He mentioned the cafe of a fine which had been acknow¬ 
ledged before a judge of one of his majefty's courts of 
record in Ireland , in which the notarial certificate had 
been difpenfed with; he admitted however the diverfity 
between that cafe and this. 



Le Beanc, 
Demandant. 


The Court thought that it was impofiible not to fee, 
upon reading the certificate, that this was a mere clerical 
miftake of the one name for the other, and permitted 
recovery to pafs. 



Aldred v . Hicks. 


i$«3- 
Nov. ia. 


If a perfon who 
has correfponded 
on the fubjedt of 
the aiJIion, and to 
whom procefs is 
font inclofcd in a 
letter by the poft, 
wilfully refute to 
receive the letter, 
it Hull be deemed 
pood fcrvice on 
hifa though he 
never read it. 


"^"HE Plaintiff’s attorney having had a communication 
by letter with the Defendant refpc&ing the fubjeft 
of this action, fent him procefs in a letter by the general 
poft, he alfo fent him a declaration and notice of de¬ 
claration in the fame mode, and in due courfe entered 
an appearance for him, and figned judgment for want of 
a plea. Be/I Scrjt. had obtained a rule nlfi to fet afidc 
this judgment with cods, upon an affidavit which dated 
that the Defendant had never been ferved cither with 
procefs or declaration in the caufe, and upon the coun¬ 
ter affidavits, the cafe appeared to be, that the letters 
containing the procefs and declaration had been returned 
unopened to the general pod-office with the word 
“ refufed” written on them. The fact being, that the 
Defendant would not take them in, when brought by 
the pod-man, fo that he had never feen the contents of 
the letters. 


Shepherd Scrjt. {hewed caufe againd the rule, and 
Brjl endeavoured to fupport it. 

But The Court held that it was a common practice at 
mjt prius if a letter is {hewn to be put into the poft- 
offtce, to prefumc that it arrives; and though the De¬ 
fendant did not actually open the letters, there was 
fufficient rcafun to believe that he knew the hand-writing 
of the attorney on the direction, and divined the con. 
tents, and therefore it was a wilful refufal to fee the 
procefs, which the Defendant might have feen if he 
would, ami was a contempt of the procefs of the Court, 
of which lie ought not to be permitted to avail him- 
felf, and they difeharged the rule, as it was moved. 
With coft». 
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Byns v . Moore. 

'J'HIS was an a£lion for a malicious profecution: 

The declaration alleged that the Defendant mali- 
cioufly intending to injure the Plaintiff and bring him 
into public fcandai, infamy, and difgrace, and to caufe 
him to be imprifoned for a long fpace of time, and 
thereby to impoverifh, opprefs, and ruin him, went be¬ 
fore Dr. Rofc, being one of the jufticcs of the peace 
affigned, &c. for the county of Surry, and before him, 
being fuch juftice, falfely and malicioufly, and without 
any reafonable or probable caufe whatever, charged the 
Plaintiff with having affaulred and beat the Defendant; 
afid upon fuch charge the Defendant falfely and mali- 
cioufly, and without any reafonable or probable caufe, 
caufed and procured the faid Dr. Rofe, being fuch juf- 
tice, to grant his warrant under his hand and feal for 
apprehending the Plaintiff and bringing him before Dr. 
Ro/e, or fome other juftice of the peace for Surry , to be 
dealt with according to law, for the faid fuppofed of¬ 
fence *, and the Defendant by virtue of that warrant, 
afterwards, wrongfully and unjullly, and without any 
reafonable or probable caufe, procured the Plaintiff to 
be arrefted and imprifoned, and to be detained until he 
was carried before the Lord Mayor of London , being one 
of the juftices of the peace for the city of London, to be 
examined before him touching the faid fuppofed crime, 
and further caufed the Plaintiff to be carried or conveyed 
in cuftody before a certain other magiftrate at the pub¬ 
lic ofRcc, Union-/! reet, a digued to keep the peace for the 
county of Surry , to be examined before him 'touching 
the fuppofed crime, and to be by tlie faid juftice obliged 
to find fureties, and with fuch furetics to enter into a 
recognizance to the king, before fome juftice, for the 

Plaintiff** 


Nov. 13. 

Where Id as 
a&ion for mail.' 
cioufly indidling 
for an affault, the 
Plaintiff gave no 
other evidence 
than the bill re¬ 
turned “ not 
found,” and was 
thereupon non- 
fiuted, the Count 
refufed to fet afide 
the nonfuit. 

The declaratioa 
averred that the 
Defendant charg¬ 
ed the Plaintiff 
with violently 
aflau'.ting him, 
and procured a 
warrant to appre¬ 
hend him for the 
faid offence. The 
charge made waa 
for affaulting and 
finking, thj war¬ 
rant produced re¬ 
cited the charge 
to be for affaulting 
and heating: held, 
that this was no 
material variance. 




Plaintiff’s' perfonal appearance at the then next general 
quarter fefiions of the peace for Surry, and then and 
there to anfwer the complaint of the Plaintiff for affault- 
ing and beating him, by reafon whereof the Plaintiff, in 
parfuance of the recognizance fo entered into, at the 
next general quarter fefiions of the peace for Surry , on 
the 14th of January 1812, before Randle Jack/on, Efq. 
and certain julliccs of the peace for that county, did 
perfonally appear purfuant to the faid recognizance} 
and the Defendant did further falfely ruuf maliciouily, 
and without any reafonable or prob ibie caufe, caufe a 
bill of indictment to be preferred againft the Plaintiff, 
(which the declaration fet out,) for an affauit on the 
Defendant; and the Defendant falfely and malicioufly, 
ami without any reafonable or probable caufe whatfo- 
ever, at the faid fefiions exhibited and preferred the faid 
indictment againft the Plaintiff to the jury of the grand 
inqueft then and there at the faid fefiions fwom to in¬ 
quire for the king and the body of the county, and then 
and there malicioufiy and falfely gave evidence before 
the fame jurors, of and concerning the matters contained 
in that indictment, and endeavoured and flrove, as much 
as in him lay, to caufe and procure the faid indictment 
to be found a true bill by the fame jurors againft the 
Plaintiff, when in truth the whole matter contained in 
that indictment was falfe, fcandalous, and contrary to 
truth, and fo it then and there after their examination of 
witneftes thereon returned the indictment to the court of 
the faid fefiion “ not found,” whereupon the Plaintiff and 
his fiureties were then and there difeharged of their re¬ 
cognizance, and the proftcution became and was ended 
and determined. There was a fecond count for prefer¬ 
ring the. indictment only. The Defendant pleaded the 
general iffue. Upon the trial of this caufe at the Surry 
Lent affizes 1812, before Macdonald C. J. it appeared 
shat the warrant iffued by Dr. Rofe dated the charge to 
1 6 be 



liar riHU£ 1KAR OV.<LiJ&OJHLiUJ£ MI. ' Xtf£ 

be for violently affaulting the Defendant. - ^The charge iffij. 
which the Defendant in fa£ made was for affaulting 
and ftriking. It was objected that there was a variance v> 
between the offence defcribed in the warrant, the ohence Meote. 

defcribed in the charge made, and the offence averred in 
the allegation of a charge for affaulting and beating, and 
the Chief Baron confidering the variance as fatal, non- 
fuited the Plaintiff. 


Bejl Serjt., in Eaficr term 1812, had obtained a rule 
nifi to fet afide this nonfuit and have a new trial, upon 
the ground that the declaration did not in this cafe pur¬ 
port to fet out the tenor of the warrant, and that the 
fubftance of the allegation, which therefore was alone 
neceflary, had been proved : be cited King v. Pippet , 
i Term Rep. 237. where all the authorities are colle&ed, 
and Purcell v. Macnamara t 9 Eaft, 157. The Court 
granted a rule nift. . 

Shepherd Serjt, in Trinity term 1812, {hewed caufe 
againd this rule. He contended that affaulting 
and beating was a different offence from violently 
affaulting, and a' greater offence, for there are many 
afiaults without a battery. The Court held that 
the declaration did not purport to deferibe the warrant: 
it dated the charge truly, and though the warrant ufed 
the word flruck indcad of the word beat, which is in 
the declaration, the variance was immaterial, and they 
made the rule abfolute. 

Upon the fecond trial of the caufe the Plaintiff aban¬ 
doned his cafe on the fird count, and upon the fecond 
gave in evidence only the bill of indictment for the 
affault with ignoramus returned thereon, and fuppofed 
that that conditutcd a primd facie cafe, expe&ing that 
the Defendant would rebut it by evidence, and that the 
Plaintiff would have bis reply thereon, iu which he 

Yol. Y. P meant 
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1813. 

Byne 


v. 

Moors. 


meant to go into the merits of his cafe after having had 
the previous advantage of crofs-examining the Defend¬ 
ant’s witnefles; but the Defendant, inftead of going 
into his cafe, and calling witnefTes, infifted with fuccefs 
that the Plaintiff, upon his cafe, mud be nonfuited. 


Beft Serjt. had obtained a rule n'tft to fet afide that 
nonfuit and have a new trial; again ft which 


Shepherd Serjt. (hewed caufe : he contended that un- 
lefs the Plaintiff could fhew a fpecial damage, he could 
not, under thefe circumftances, maintain the aftion : he 
alfo cited Lilnval v. Smallman , 2 Sefau. N. P. 2d edit. 
1056. n. where the diftindlion was taken by Fofter J. 
that on indictments for mifdemeanors evidence of ex- 
prefs malice mud be given. Savil v. Roberts , 1 Salk. 13. 
(which cafe, the Court obferved, had been often cited, 
though the book in general was of no authority.) Se¬ 
condly, that if ignoramus be returned, where the indict¬ 
ment contains fcandal, and where the Defendant has 
been in prifon, the aCtion lies ; but if the indictment 
contain no fcandal, and there be no imprifonment, there 
is not a fufficient ground for the action: without proof 
of exprefs rancour it lies not: the mere innocence of the 
Plaintiff is not fuflicient. There was no evidence given 
of the imprifonment in the prefent inftance. 


Befiy in fupport of his rule, urged that the rejection 
of the bill by the grand jury was primd facie evidence of 
the want of probable caufe. The bill contained that, 
which, if it had been found, would have been caufe of 
imprifonment, and therefore was within the rule, and 
the Plaintiff had proved fuflicient to entitle him to a 
verdidt. To what extent the Plaintiff would have 
proved himfelf entitled to damages cannot be apparent 
to the Court, becauie he loft the opportunity of going 

into 
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into his cafe > but though, without further evidence, he 
could not recover material damages, he was at lead en¬ 
titled to nominal damages, which would prevent "him 
from being liable to pay the Defendant's cods, though 
he might not recover his own. 


1813. 

Bynb 


v. 

Mooiuc. 


Mansfield C. J. I feel a difficulty to underdand 
how the Plaintiff could recover in the prefent aCtion, 
wherein he could recover no damages, becaufe he clearly 
has not proved that he has fudained any : I can under¬ 
dand the ground upon which an aCtion {hall be main¬ 
tained for an indictment which contains fcandal, but 
this contains none, nor does any danger of imprifon- 
ment refult from it: this bill was a piece of mere wade 
paper. All the cafes in Bullet’s Nifi Print, 13. are di- 
reCtly againd this aCtion, for the author fpeaks of put¬ 
ting the Plaintiff to expence, and affeCting his good 
fame, neither of which could be done here. If this 
aCtion could be maintained, every bill which the grand 
jury threw out would be the ground of an aCtion. The 
judge too might certify in this caufe againd the cods, if 
the damages had been under 40/. 

Heath J. concurred. 


CiiAMimE J. It would be a very mifehievous' prece¬ 
dent if the aCtion could be fupported on this evidence. 

Rule difeharged. 


P 2 
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Nov . x6. 


Fintum i’. PocncK and Another. 


If the holder of 
a bill of exchange 
accepted for the 
accommodation of 
the drawer takes 
a trom 

the drawer for 
payment by in- 
ltalments, he does 
not thereby dif- 
ciiarge the ac¬ 
cept or. 

'Vhether the 
holder, at the 
time of taking the 
bill, knew it was 
an accommoda¬ 
tion bill, or not> 


T HE Plaintiff declared upon a bill of exchange 
drawn by Beazlry upon the Defendants, payable at 
three months after date to his own order, for 110/., for 
value received by the Defendants, and by the (a) drawer 
delivered to the Defendants, which bill the Defendants 
afterwards accepted, to be paid when the fame (hould 
become payable according to the tenor and effe£t there¬ 
of, at the houfe of Davifon and Co. Pall-mall , and 
averred an indorfement and delivery by the drawer to 
the Plaintiff, a prefentment at Davifon's for payment, 
when due, and a requeft made there of payment, and a 
refufal; and that neither the Defendants nor any other 
perfon had paid it. 

This caufe was tried at the fittings at Wejlminjler 
after Eafler term 1813, when it appeared that the bill 
was drawn by Beazley , and accepted by the Defendants 
fpr his accommodation, and in order to enable him to 
raife money, without any confideration for the fame, but 
that the Plaintiff, to whom the drawer was indebted, 
took the bill without knowing that it was an accommo¬ 
dation bill, and gave value for ii ; having discounted it, 
received his own debt thereout, and paid over the balance 
to Beazley. When the bill became due, it was duly 
prefented for payment and refufed, and the Plaintiff was 
then informed that it was an accommodation bill, and 
that the Defendants had no effe&s of the drawer. The 
Plaintiff received from the drawer 65/. in part dilcharge 
of the bill, and upon his propofing to give a cognovit for 
the reft of the fum, payable at a future day, he hefitated 
to accept it until he (hould obtain the confent of the 
Defendants, fearing left the giving time to the drawer 


( a ) Quart the meaning of this averment. 


without 
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Without their confent, Jhould operate as a difcharge to 
them. That confent was aiked by Beazley and not ob¬ 
tained, but exprefsly refufed. The Plaintiff’s attorney, 
however, was induced to accept the cognovit, upon an 
ambiguous reprefentation by Beazley , either that he had 
obtained the Defendants’ confent, or that he had no 
doubt he fhould obtain it, the Plaintiffs attorney fwear- 
ing that he underflood the refult of the converfation in 
the former fenfe, Beazley fwearing that he ufed only the 
latter cxpreffions: but this was long fubfequent to the 
Defendants’ refufal to pay, upon which the Plaintiff’s 
right of a£lion, if any, became veiled. Shepherd 
Serjt., for the Defendants, obje£led, that by giving 
time to the drawer of this bill, for whofe foie accom¬ 
modation it was accepted, the Plaintiff had difeharged 
the Defendants. Mansfield C. J. however diiTented 
from this doctrine, and the jury, under his dire&ion, 
found a verdi£t for the Plaintiff'. 


*93 



Shepherd, in Trinity term 1813, had obtained a rule 
mfi to fet afide this verdi£l and enter a nonfuit, upon 
the fame objc£lion which he had taken at the trial. 

Marjhall Serjt. on this day {hewed caufe. He ob- 
ffcrved that it was not made known to the Plaintiff when 
he took this bill, that it was an accommodation bill. 
He contended that the cafes which would be cited were 
contrary to the general principles which had prevailed 
throughout all time, refpe&ing bills of exchange, and 
contrary to the decifion of Gibbs J. in the cafe of Kerri/bn 
v. Cooke , 3 Campb. 362. who expreffed flrong doubts of 
the do£lrine now contended for, though he endeavoured 
to diflinguifh the cafe then before him, from the do£lrine 
now impugned, upon the ground of a fubiequent verbal 
promife by the acceptor to pay, yet that diftin£tion had 
no found foundationj for a verbal promife cannot add 

P 3 validity 
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validity to a written inftrument. The do&rine is alfo 
contrary to the cafe of Ellis v. Galindo , I Doug. 250. n. 
where the holder gave the drawer three months time, 
and did not fue the acceptor for three years after- 
wards. He alfo would have cited Dingwall v. Dunjler , 
1 Doug. 247., and other cafes, to {hew that an acceptor is 
in general liable in all cafes, but the Court faid it was 
unneceffary. 


Shepherd endeavoured to fupport the rule on the ar¬ 
gument that an accommodation bill varies from a bill 
given for value, in this refpeft, that the drawer is the 
principal debtor, and the acceptor only a furcty, whereas 
in the ordinary cafe of a bill given for value, the acceptor 
is the principal debtor, and the drawer is only a furcty. 
That this was an accommodation bill, was a faff made 
known to the Plaintiff, before he gave time to the drawer ; 
the Plaintiff, therefore, by afterwards giving that indul¬ 
gence to the principal, had difeharged the furety. This 
had been exprefsly ruled by Lord Ellenborough C. J. in 
in the two cafes of Laxton v. Peat , 2 Can/pb. N. P. 185. 
and Collott v. Haigh t 3 Campb. 281. Lord Eldon C. J. in 
the cafe of Eng/i/h r. Darley t 2 J Hof. £5* Pull. 6 1. recog¬ 
nizes this do&rine, for he fays, “ If a holder enter 
into an agreement with a prior indorfer in the morning 
not to fue him for a certain period of time, and then 
immediately oblige a fubfequent indorfer in the evening 
to pay the debt, the latter muff immediately refort to 
the very perfon for payment to whom the holder has 
pledged this faith that he (hall not be fued.” [Manf- 
Jitld C. J. That decifion would be right if this new 
do&rine had never been received, for as the acceptor 
had no effects in his hands, the drawer could not be 
hurt by the laches ; whatever could be got from the 
acceptor was all in eafe of the drawer.] The holder, by 
giving time to the drawer, without the confent of the 

acceptor. 
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acceptor, puts the latter in a worfe fituation; for he 
cannot recover againft the drawer until it is feen how 
much the holder may recover againft the acceptor. It 
is only in cafe the holder (hould immediately compel the 
acceptor to pay the whole of the debt, that the latter 
would be in a condition inftantly to recover the whole 
againft the holder, The Court cannot fuftain this ver- 
di£t, without holding that it makes no difference, whe¬ 
ther a bill be an accommodation bill or not, and that 
giving time to the drawer is no difcharge of the 
acceptor. 

Mansfield C. J. No doubt, if the Defendant can 
fuccced in eftablifhing the principle, that we muft fo 
fubvert and pervert the fituation of the parties as to 
make the acceptor merely a furety, and the drawer the 
principal, the confequence contended for muft follow. 
This cafe of Laxton v. Peat certainly is the firft in which 
it was ever fuppofed that the acceptor of a bill of ex¬ 
change was not the firft perfon and the laft perfon con*, 
pellable to pay that bill to the holder of it, and that 
any thing could difcharge the acceptor, except payment, 
or a releafe : and I never before knew that there was any 
difference between an acceptance given for accommoda¬ 
tion, and an acceptance for value. When I firft faw 
that cafe in Campbell, I was in the fame ftate as Mr. 
Jufticc Gibbs, and doubted a great deal whether it could 
be law. The cafe of Collett v. Haigh muft be confi- 
dered, not as a feparate decifion, but as refting on the 
authority of the former. It is utterly impofliblc for any 
Judge, whatever his learning and abilities may be, to 
decide at once rightly upon every point which comes be¬ 
fore him at Nifi Prius; and whoever looks through 
Campbell's Reports, will be greatly furprized to fee, 
among fuch an immenfe number of queftions, many of 
them of the moft important kind, which come before 

F 4 that 
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that noble and learned Judge, not that there are miftakcs^ 
but that he is in by far the inoft of the caufea fo won. 
derfully right, beyond the proportion of any other 
Judges. But upon this cafe we think that we are 
bound to differ from him, and to hold that it is impofftble 
for us to confider the acceptor of an accommodation bill 
in the light of a furety for the payment by the drawer, 
and that we cannot therefore fay, that he is difeharged 
by the indulgence ihewn to the drawer. Certainly the 
paying refpect to accommodation bills is not what one 
would with to do, feeing the mifehiefs ariling from 
them. One might find hero a very important diftinc- 
tion between this cafe and the cafe decided by Lord 
Eilenborougb , namely, that here the perfon taking the 
bill did not, at the time when he took it, know that it 
was an accommodation bill; and if he did not then know 
it, what does it fignify what came to his knowledge 
afterwards, if he took the bill for a valuable confidera- 
tion ? But it is better not to reft this cafe upon that 
foundation, for as it appears to me, if the holder had 
known in the clearcft manner at the time of his taking 
the bill, that it was merely an accommodation bill, it 
would make no manner of difference: for he who ac¬ 
cepts a bill, whether for value, or to ferve a friend, makes 
himlelf in all events liable, as acceptor, and nothing can 
difeharge him but payment or releafe. The cafe before 
Gibbs J. has fhaken this decifion in Laxton v. Peat., and 
we think rightly : the cafe cited of Englijb v. Darley is 
not applicable, where the giving time to an acceptor was 
held to be a difeharge of an indorfer, who ftands only 
in the fituation of a furety for the firft. The rule there¬ 
fore which has been obtained for fettiug afide the verdi£t 
and entering ia nonfuit mud be difeharged. 


Heath J. Although I feel the utmoft deference for 
the decifion> of tk£ noble and learned Lord, I cannot 


concur 
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concur with him in thefe two decifians in Campbell* 
Whoever draw* an accommodation bill} procures ano-' 
ther to accept it, and negotiates it without letting the 
perfon to whom he pafles it, know it is an accommoda¬ 
tion bill, is, as I think, guilty of a grofs fraud. Shall 
the holder then be put in a worfe fituation by reafon of 
the fraud which the drawer has pra&ifed on him ? The 
courts have gone much too far in lending fupporfe to 
thefe mifchievous inftruments, the evils refulting from 
which we fee every day. lie who comes under the 
character of acceptor makes hitnfeif liable as fuch, in 
all circumftances, nothing can dil'charge him but pay¬ 
ment or releafe; the rule muft therefore be dil- 
charged. 


18*3. 

—v——^ 

Feutom 

«• 

POOOCK. 


Chambre J. The grounds have been fully and 
clearly explained, upon which the Court has decided; 
it is unnecdTary for me to add any thing more, than that 
I fully concur on all the points. 

Rule difeharged. 


Hubert, Demandant; Humphreys, Tenant; I7 ‘ 

Greenwood and Wife, firft Vouchees; 
Greenwood and Wife, fecond Vouchees. 


JfAUGHAN Serjt. moved that a recovery might pafs Recovery per- 
under the following circumftances. The deditnus nutted to pafs, 
potejlatem was dire£led to Sir Harry Tichbome , a prifoner ^bl^did'not 0 * 11 ^ 
in Paris, who was a juft ice of the peace in Eng- tify that the figna- 


land, and Francis Balthazar Soltvins. The affidavit fent ture ^ ie “■**** 
home, ftating that the acknowledgment was taken [hVaffidlvh of ^ 
before the two commiffioners, purported to be fwom taking the ac- 
at the houfe of Lcblond, judge of peace in the 5th 

Paris , was h^, it being apparent that it was his. 


arrm - 



CASES in MICHAELMAS TERM 


198 


1813. 

... 

HVBSRT, 

Demandant. 


arrandijlment of Paris, and was counter-figned Le Blond. 
A notary public certified that the oath was adminiftered 
in the notary’s prefence, before Le Blond , and that he 
was competent to adminiftcr an oath, but did not fwear 
that the fignature I.e Blond was his. The Court thought 
it was apparent that the fignature was his, and permitted 
the recovery to pafs. 


*;• Aitkenheadv. Blades Efq., and Others. 


If a fherifF con¬ 
tinues in pofieflion 
after the return- 
day of the writ, 
that irregula¬ 
rity make* him 
a trefpafler nb 
initio, but will 
not fupport the 
allegation of a new 
trefpafs committed 

bv him after the 
* 

ails which he 
juftifios under the 


JN this cafe the firft count ftated that the Defendants, 
on the 26th April and on divers other days be¬ 
tween that day and the commencement of the fuit, 
entered the Plaintiff’s houfe, and continued therein for 
12 hours, on each of thofc days, during which time 
they difturbed the Plaintiff’s poffeffion ; and the fc- 
cond count ftated, that the Defendants afterwards, to 
wit, on the day and year firft above-mentioned, entered 
the houfe and continued therein from thence to the com¬ 
mencement of the fuit, and during that time difturbed 


execution. t j ie Plaintiff in his pofTeffion. The Defendant’s firft 

fpecial plea was thus pleaded ; as to the breaking and 
entering the houfe in the firft count mentioned, and 
ftaying and continuing there, and a little difturbing the 
Plaintiff, and alfo as to breaking and entering the houfe 
in the fccond count mentioned, and ftaying therein for 
the time mentioned in that count, and during that time 
a little difturbing him ; the Defendants fay that the 
breaking and entering the dwelling-houfe in the firft 
count mentioned, and continuing therein, and difturbing 
the Plaintiff, and the breaking, &c. in the fccond count 
mentioned, and the continuing therein, and difturbing 
him, and thereby fuppofed to be different a els and tref- 

paifes 
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paifes were not fo, but the fame aft; and the Defen¬ 
dants then {fated a judgment recovered againft the 
Plaintiffs, and a writ of teftatum fieri facias iifued 
thereon, returnable on Wednefday next after fifteen days 
of Eafier laft (viz. on the 5th of May, the firft day 
of Eafier term,) under which they fold the goods, 
and by the fale levied a certain fum ; and they concluded 
with faying, that in making fucli levy they neceffarily 
continued in the houfe for the time in the introduction 
to the plea mentioned, which are the fame trefpafl'es 
mentioned in the introduftory part of the plea. The 
Plaintiff replied to this plea, that the breaking and en¬ 
tering of the lioufc in the firft count, and the breaking, 
&c. in the fccond count were different afts of trefpafs, 
and not the fame aft. And upon this traverfe the iflue 
was joined. Upon the trial of the caufe at the fittings 
in Middlefex , after Eafier term 1813, before Mans¬ 
field C. J., the Plaintiff proved that the firft entry under 
the writ was about the 10th April, and that a fale by auc¬ 
tion took place on the premifes, on the 26th April, againft 
the Plaintiff's confent, and although all the goods might 
have been eafily removed in a few hours, pofieftion 
was afterwards kept till the 6th of May, (one day after 
the return of the writ,) and that the officers were con- 
ftantly on the premifes during that time. Mansfield C.J. 
was of opinion this only proved one continued trefpafs, 
and the Defendants confequcntly obtained a verdift. 


1813. 

l — y - _/ 

AlTKEKIlEAD 

V * 

Blades. 


Shepherd Scrjt., in Trinity term 1813, obtained a rule 
-mjt for a new trial, upon the authority of Winterbcurn 
v. Morgan , 11 Eafi, 395., to which he likened this cafe, 
contending that at the return of the writ a new trefpafs 
commenced, and although the execution might be a 
good juftification as to the original entry, and the re¬ 
maining in the houfe until the return-day, yet when the 
fheriff *s authority ceafed, the Defendants became tref- 

palfers. 
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ArxxNHBAD not t0 conc ^^ e< * ^ rom t ^ ie circumfltancc that the 
fecond trefpafs was averred to be on the fame day as the 
Black. fir ft, that it was therefore the fame a&. 

On this day Faughan Serjt. would have (hewn caufe, 
but the Court called on Shepherd, and Marjhall Serjt., 
who was with him, to fupport the rule. They con¬ 
tended the cafe was the fame, and the limits of the fe- 
veral trefpaffes equally diftinft, as if the (hcvilT had 
gone out of pofleffion on the return-day of the writ, 
and entered again on the following day : that the conti¬ 
nuing of the officer in pofTeffion after the return-day, 
and felling the goods by auction, was fo much a new 
trefpafs that it could not have been given in evidence 
under a new affignment. The method of identifying 
by averment in the plea the fcvcral trefpafles allcdged 
in feveral counts is highly improper, and Lawrence J., 
they faid, had once thrown out that it was a fit ground 
of demurrer. The confcquence of fuch a plea was* 
that a j unification was pleaded to the whole, which 
covered only a part of the afts complained of: it was 
therefore neeeffary to traverfe the identity. 

Mansfield C. J. What mortal can tell when the 
trefpafs began, and when the rightful occupation of the 
Ihcriff ccafed ? In the cafe in 11 Ea/l, the period of 
five days, allotted by the ftatute 2 W. 8c M. Jl. 1. e. 5., 
for felling a diftrefs, make the continuance on the pre- 
mifes after that time clearly a new trefpafs \ but here, 
who can tell when the new trefpafs began ? The Plaintiff 
ought to have newly affigned. 

Gibbs J. Confider this: if this irregularity makes 
the Defendants aft a trefpafs, it makes it to be a tref¬ 
pafs ab initio, i, e. from the time of the Defendant’s entry. 

11 But 
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Rut how can that be a new trefpafs which makes a party 
a trefpafler ab initio ? for by a trefpafler ab initio I under- 
ftand a trefpafs which was a trefpafs from the time 
of the firft entry. In this cafe, which is on an execu¬ 
tion, we are clear of the ftatute of Wm. 3. refpefling 
diftrefles, which fays, that they who diftrain irregularly 
(hall not be trefpafiers ab initie, as they would have been 
at common law. 

Rule difcharged. 


1813. 

--.- * 

Ait Km head 

Blades. 


Lear v. Heath. 


A r ov. z8. 


QHEPHERD Serjt. had on a former day obtained a 
rule nifty to cancel the bail-bond which had been 
given by the Defendant to the iherifF in this cafe, the 
Defendant having been holden to bafl upon an affidavit 
fiating that he was indebted to the Plaintiff in a fum 
for a total lofs upon a policy of infurancc. 

Lens and Pell Serjts. now fhewed caufe. They con¬ 
tended, firft, that there was neither pra&ice nor reafon 
which prevented this arreft. The Plaintiff had pofitively 
fworn that the Defendant was indebted : the lofs was 
fwom to be a total lofs, which made the amount as cer¬ 
tain as the amount of any other debt could be. If the 
Plaintiff* fwears falfely or malicioufly, the Defendant 
has his appropriate remedy. In cafes of adjuftment, or 
of aftions for recovering back the premium, Defendants 
may be holden to bail on policies : this was diftinguifh- 
able too, from cafes of average lofs, which are more 
uncertain in amount: it may be affumed to be the ordi¬ 
nary pra&ice of the Court of King’s Bench, to arreft 
in all cafes on policies of infurance, for it is fworn that 

the 


A defendant 
cannot be holden 
to bail in an ac¬ 
tion on a policy 
of infurance, 
■where there has 
been no adjuft- 
ment, becaufc it is 
an adlion to re¬ 
cover unliquidated 
damages. 

Although the 
■Plsintiff lwcar to 
a total lofs. 

And although 
the Defendant 
make an unqua¬ 
lified oiler to par 
80/. per cent. 



202 


CASES nr MICHAELMAS TERM 



«• 

Heath. 


the fealer of writs, on enquiry, fays, that bailable pro- 
cefs is fometimes ifined in a&ions on policies of a(Tu~ 
ranee. But if the Court confider themfelves bound, 

either on the authority of a cafe of-v. Dubsh> faid 

to have been decided in this court, (though, as the facts 
are not Rated, that may probably have been an arrefl 
for an average lot's, which is a more uncertain demand,) 
to rellrain Plaintiffs in general cafes on policies from 
holding the Defendants to bail, yet at leait in this parti¬ 
cular cafe the general rule ought not to prevail ; for it 
is fworn on behalf of the Plaintiff, that the Defendant 
has, fince the action commenced, offered to pay an 
average Iof> of 80A p<r . n,t. in full, fo that, at far ;u 
that fum of 8 '/. goes, the debt is afeertuined \ that offer 
is at lead equivalent to an adjuflment, in cafe of which, 
it is admitted, the Defendant mav lawfully he holden to 
bail, as upon an account Rated. It appears by the affida¬ 
vits that this was the cafe of a total lots by fhipwreck, and 
that after an offer by the Plaintiff of abandonment, .m l 
refuf.il by the Defendant, the Plaintiff verv mcritoriouflv 
exerted himfelf, at conf.derahle expence, to fave fnme- 
thing from the wreck for the benefit of the underwriter*, 
but the ex ponce-, he w.:; at were fo heavy, that what 
he recovered barely equalled tier-!, fo that the I of-, re¬ 
mained a total lofs as b~fv.ro ; an.t the only queftinn 
which the Defendant mad?, was, windier it thouid b - 
a total lofs, or a lofs of So/. / •.»-,-.■«/. only. The lad 
edition of Imptys Pracii.r contained a precedent of an 
affidavit to hold to bail on a policy upon an average !uf 
and it does not appear to be on an adjustment. Th * De¬ 
fendant alfo apprized the Plaintiff before the action 
brought that if he would accept ~cf. he might have it, 
but that if he would not, the Defendant would ufe every 
endeavour to delay the payment as long r.s pofiiblc, 
which condud warrants every alacrity and diligence in 
the Plaintiff in fecuring himfelf: at haft, they prayed, that 

if 
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if the rule fhould be made abfolute, ir might be without 
colts, and that the Defendant might be reftrained from 
bringing any action. 

Shepherd Scrjt., in fupport of his rule, obfenred that 
this was in its nature a claim for unliquidated damages, 
upon a contract of indemnity, and it was therefore 
again ft all principles of the practice of arreit, to permit 
it on fuch a demand. In fact no fuch practice had ever 
cxillcd ; the ft-aler of writs could :;ut judge of the pro¬ 
priety of the procefs lie ift'ucd ; the expreflion that it was 
occufionally iflued, ftiewed that it w.u> not the ordinary 
practice : the occafion> on which it was find to ilTue, 
might be upon ndjultmcnts, ir to recover hack pre¬ 
miums. The point had recently been pofttivciy decided, 

upon argument, in the cafe of -v. Dttlcu, in this 

court ; and he w;n therefore entitled to have his rule 
made ablolute with colts. 


1813. 

Leah 


V. 

Heath. 


McNsm.i.n C. J. obferved that the ilatute ujG.z- 
g. 37. _/*• 5. lint enabled the Defendants in actions on 
policies to pay money into com:, a proof that the legis¬ 
lature did not confuler this fort of demand as a liqui¬ 
dated debt, but as unliquidated damages ; and the prac¬ 
tice previous to that iiatute, which did not aiiow money 
to be paid into court upon policies, is confirmatory evi¬ 
dence of the lame point. An arreft may be made for a 
debt, whether it arife on an inilrument under feal, or 
upon a firnple contract,but not for unliquidated damages, 
J.owfoevor they arife. This rule therefore mult cer¬ 
tainly be difeharged, upon the ground that the Plaintiff 
has no power to arrell in fuch cafe?. The Court, per¬ 
haps, cannot, if they would, authorize an arreft in fuch 
a cafe, any more than they could before the ftatute 
19 G. 2. have authorized the Defendant to pay money 
into court. It is, however, evidently a mere iniftake ui 

13 the 
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.\ C*V. if*. 

A M rit of error 
perates as a 
jperfedeas from 
te moment of 
•ovrance, though 
te FlaintiSTbe 
■occeding at a 
itar.t piace in 
noranee of the 
iowance. 


the attorney; and it is reafonable that the rule fliouJd be 
difeharged upon the terms of not bringing any a£1 ion for 
trefpafs and falfo imprisonment. 

Heath J. The Plaintiff has not confined himfelf to 
holding the Defendant to bail for the 80/. which the 
Defendant lias admitted, but has arrefted him for the 
whole demand, as for a total lofs. In this inllanco, as 
in all others, the party who a£ts in contradi&ion to the 
practice of (he court mull pay the cofts. 

Rule abfolute to cancel the bail-bond, 
with cofts, the Defendant undertak¬ 
ing not to bring any a&ion againft 
the Plaintiff for trefpafs and falfe 
imprifonment. 


Hawkins v. Joshs. 


r jpftE Plaintiff figned final judgment on the 8th of 
July, and on the fame day fent down a writ of f,ri 
facias to Worthing in Sujfex , where it was executed on 
the 10th, without notice of die allowance of a writ of 
error, which the Defendant obtained on the 9th, in Lon¬ 
don. Pell Serjt. having obtained a rule ntfi to fet afidc 
die execution, 

Lem endeavoured to fupport it on the want of notice 
of the writ of error. 


But, per Curiam , the ftricl rule muff prevail: the 
allowance itfelf is a fuperfedeas frem the moment of 
the allowance, without any communication with the 
Plaintiff. 


Rule abfolute. 
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Doe, on Demife of the Grocer’s Com¬ 
pany, v. Roe. 

r JpHE Grocers Company demifed a houfc in London to 
Haydn for years, by a leafe which contained a pro- 
vifo for re-entry in cafe of bankruptcy or underletting. 
Haydn, by licence of the company, underlet to Ingle- 
dew, and fubjc cl to fuch undcrlcafe, he afiigned the 
premifes to Htlrn.s for fecuring an annuity. Holmes 
was dead j Haydn having became a bankrupt, the 
company brought this ejectment to avoid the leafe, 
and ferved the declaration on Ingudtw, who delivered 
it to the widow and executrix of Holmes, but (lie, 
through iiudvcrti n.:c, had permitted judgment to go by 
default, and the J'laintilT’s ku'ors had obtained a writ 
of podeftion, and executed it on Ingledrw, whom tiiey 
turned out of pofleflion, and ini t anti y rede mi led the 
fame premiies to him, as their tenant. It wa, luggefted 
that this ik-clment had been brought by Ii. -’-s.'su 's pro- 
ettrement, bee..life he 1: old rent the premises upon 
better teiins of the comp..::y than of Mr>. H , and 
(lie prayed to be re {‘.•red to her poiiclTion, in order to 
try the queliion whether :Ve licence to nuke t!ie under- 
leafe did not discharge the couditiott for re-entry on 
bankruptcy, ... w.ll as underletting ; and Step* 
herd Serjt. Soul obtained a vale n ; ji to let a fide the writ 
of poiTe!Iio:t, and the ex.-cution executed thereon, .igainlc 
whic It 


AVu. z8. 


Tiie Court, in 
their diferetion, 
will fet afide a 
writ of balers 
facias poJfeJJi'.Kem 
executed, and Jet 
in a landlord to 
try a:; ejectment, 
on fupireAion of 
collulion. 


Iicjl Serjt. (hewed caufe, contending that the practice 
w..s unifoim, never to hr afide a writ of p ode Hi on ex¬ 
ecuted, and titnt the proportion which the executrix 
wiflicd to try, was too month ou;> for the Court to en¬ 
courage lor a moment : he ..liege.! th:.t it was ti e in¬ 
variable practice of the leff.-rs i f tie. lhaintid'to enforce 
Yol. V. Q their 
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their right of re-entry in all fimilar cafes, anti to tjcmife 
the premifes to the tenant whom they found in pof- 
feflion. 

The Court held that they had no general rule which 
precluded them from fetting afidc a writ oi habere facias 
poJdponem, after execution had : it was reafonaWe that 
Mrs. Hclmcs fhould have an opportunity to try her right; 
and they made the rule abfolutc, on payment of colls, 
for fetting afide the judgment and execution, and per¬ 
mitting the late landlord of the tenant in pofTcflion to 
try the caufe. 


Kov. 18. 


Ex parte John Grubb Efq. 


The Court will, 
in a fummary 
manner, take the 
deeds relating to 
a minor and the 
court-rolls out of 
the hands of a 
fteward, who is 
as: attorney of the 
cr".:r\ at the in- 
flancc of the lord* 


J^LOSSET Serjt., upon the authority of Hughes Bart. 

v. Mayre t 3 T. R. 275., moved that Edward Grubb 
Gent., an attorney of this court, might, upon his oath, 
deliver up to John Grubb Efq., the lord of the manor of 
Horfmgton., ami fome other manors, or Edward Tindally 
his prefent fteward, all the rolls of thofe manors, and 
all other deeds and writings relating thereto. He moved 
this upon an affidavit that Edward Grubb had lately fuc- 
ceeded to his late father in the office of fteward of thefe 
manors, to John Grubby the owner thereof, and that 
upon application made to him for the delivery of thefe 
muniments he had repeatedly admitted his pofleffion of 
them, but had refufed to deliver them up. The Court 
at firft hefitated whether they had jurifdi&ion, but on 
the authority cited, they granted a rule nifty which on a 
fubfequent day in the fame term, no caufe being fhewn, 
was made 


Abfolutc. 
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Lambe Plaintiff, Reaston and Wife, Deforciant. Nov. 19. 


REASTON being fcized in fee in poffeifion 
of certain undivided {hares of certain hereditaments 
in the parifh of St. Paul, Deptford , and feifed of the re- 
verfion in fee, expe£lant on her father’s deceafe, of a 
certain other undivided {hare in the fame property, by 
indenture of 23d January 1810, between F. Reajiott 
and the faid Mary his wife, and IV. Lambe £fq. F. 
Reajlon , with the confcut of Mary , covenanted for him- 
l'elf and her, that he and {he would levy a fine fur cotiu- 
fatice de droit to Lambe and his heirs, of all the eliate 
and intereft of Mary Reajlon , whether in poffeftion, re- 
verfion, remainder, or expectancy, of and in all that 
tenement, ftable, outhoufes, and garden, with the ap¬ 
purtenances, fituate in Camberwell , and in the parifli of 
Camberwell , in the county of Surry , or in either of thofe 
places, and alfo of and in all that parcel of arable land 
there, containing one acre and two roods, more or lefs, 
and alfo of and in all thofe fevcral elofes of meadow or 
pafture ground, inclofed, and lying within the manor of 
Little Hatcham , then formerly in the occupation of J. 
Harrifon , then of John Trinity , fince of John Love , af¬ 
terwards of Edward Butler , and then of Mary Tadman , 
containing by eftimation 33 acres, and of and in that 
piece of meadow or pafture ground, containing four 
acres, more or lefs, fituate in Camberwell aforefaid, 
and in the pariih therein afore find, or in either of 
thofe places, formerly in the occupation of the faid 
./. Trinity , then of the faid J. Love , fince of the faid 
j E. Butler , and then of the faid Mary Tadman , and 
of all the eftate and intereft whatever of Mary Reajlon , 
whether in poffeifion, reverii^i, remainder, or cxpec- 

Q 2 tancy, 


Fine amended 
by inferring a 
parifli not named 
in the deed to 
lead the ufes, 
it being certain 
by the deed fpe- 
cifying the quan¬ 
tities and occupiers 
that the land 
was intended to 
pafs. 

If a deed cor- 
redtly deferibe 
land by its quan¬ 
tities and occu¬ 
piers, though 
it deferibe it 
as being in a 
pariih in which 
it is not, the 
land Hull pafs by 
the deed. 

The heir of 
the conufor was 
heard to oppoie 
a fine being 
amended to his 
difherifon. 
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tancy, of and in three mcfluagcs created on a certain 
piece of ground in the parifli of St. Mary, Newington 
Butts, the abuttals of which the deed proceeded particu¬ 
larly to deferibe, and of and in all other the lands of 
Alary Reajlon , in Newington Butts. In purfuance of this 
indenture a line was levied in Hilary term i8lo t of four 
mefiuages, one cottage, two barns, one (table, one cow- 
houfe, four gardens, and 51 acres of land, with the ap¬ 
purtenances, in Camberwell , and in the parifh of St. 
Alary, Newington Butts. Alary Reajlon was dead, and 
her father, who furvived her, was lince alfo dead, and 
after hi«%leceafe it was difeovered that fo much of the 
premifes as were in the deed described to be fituate in 
Camberwell, were in fact fituate in that part of the ad¬ 
joining parifh of Si. Paul , Deptfrd, which is in the 
county of Surry. The affidavits of Reajlon and Lambe 
dated that they had no doubt of the intention of Alary 
Reajlon to pafs this property by the fine, and to fettle it 
to the ufes of the indenture, and the attorney who pre¬ 
pared that fettlcmcnt depofed to his belief of the like in¬ 
tention. It was alfo fworn that all the hereditaments in 
Deptford , deferibod to be in Camberwell, were at the 
date of the indenture in the occupation of Mary Tit dm an, 
and had thentofoie been in the occupation of Edward 
Buthr, and were formerly in the occupation of John 
Lou t, and were believed to have previoufly been in the 
occupation of John Trinity, as alleged in the indenture, 
and were the fame hereditaments intended to pafs by 
the fettlcmcnt and fine., lave that they were erroneoufly 
deformed as to the \ .i:iih ; el! ti:e title-deeds of the 
eilate were, at the time of pn rniing the fettlcmcnt, in 
the pofilllion ot the ;..th_-r ol Mary Reajlon, who re¬ 
in fed to peirnir accefi. to them, and the parties, at the 
time ol executing the- deed, v/ ue re Jident at Hath , at a 
diftance from the premifes, and h. d no local knowledge 
ef them : they were told by an ag-m oi‘ :he father of 

Alary 
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Mary Reajlon, that the prcmifes were in Camberwell. 
It was further fworn that Mary Reajlon never had 
any eftatc or property, or any (hare of any eftate or 
property in Camberwell, or in the parifli of Camber¬ 
well, except one acre of land, which at the time of 
executing the fcttlemcut was in the occupation of one of 
two perfons named Fox ami Hawke, and was not then, 
or, as was believed, ever had been in the occupation 
of Mary Tadtnan, E. Butler, John Love, or John Trinley : 
that the father of Mary Reajlon had, in his life, re¬ 
ceived the rents of the premif.s, and accounted for one- 
third of them to her during her life, and to her hufband 
after her deccafe, for the proportion due at the time of 
her death. Upon thefe affidavits Shepherd Serjt. had on 
a former day moved to amend the fine, by (triking out 
the word Camberwell , and inferring the words fC the 
parifli of St. Paul, Deptford." 


1813. 


Lambe 


v. 

Reaston. 


Bejl Serjt. appeared on behalf of the heir of Mary 
Reajlon, who was difinherited ->y the ul'es declared of 
the fine, and was permitted to oppofe the amendment. 
He urged that there were no general words in the deed 
deferiptive of fuch other property in Surry, or in Eng- 
land, or elfewhcre, as might fuffice to pafs thefe lands. 
The eftatc having, upon the death of Mrs. Reajlon, 
veiled in the heir, it would be moft dangerous that 
the Court (hould take on itfelf to t uft him of his free¬ 
hold upon the mere affidavits of the perfons who wiihed 
to poflefs it. The words of the deed reltricl the pro¬ 
perty conveyed, to the pavithes of Camberwell and St. 
Mary, Newington Butts : there is nothing in this cafe by 
which the Court can amend, for there is nothing to 
fhew the intention of the parties that the lands in St. 
Paul's, Deptford, (hould p.ifs. Although Alary Reajlon 
might have difinherited the heir in her life-time, yet as 
(he omitted fo to do, tire Court cannot do it for her, 

Q 3 after 
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REASTON. 


after her deceafc. The Court, he faid, had often refufed 
to amend fines where there were no general words to 
amend by. 

Mansfield C. J. The general words in a deed are 
ufed to fhew the intention of the parties : here that in¬ 
tention is made out by the exprel’s description of the 
premifes and of the perfon occupying them, and there¬ 
fore is as clearly expreffed as it is when the deed has 
words applying to this and that county. The descrip¬ 
tion here feems fufficiently to aicertain that property. 

Adjornatur. 


Shepherd , on this day, urged in fupport of the appli¬ 
cation, that the conufor had no property in the parifh of 
Camberwell which could fatisfy this fine : the one acre 
would not l'uffice for it, for it was not included in the 
deed; and therefore the whole ol the lands in Deptford 
muft pafs ; the correct part of the deferiptiou, identify¬ 
ing them by the occupation of fuccefiivc tenants, fuf¬ 
ficiently afeertained the premifes; and the incorrect part 
of the defeription, {fating them to be in a parifh in which 
they were not, muft be rejected : the queftion was not, 
what eftate the heir had in the premifes, but what was 
the intent of the conufor ? He cited Pigot, 218., and 
Dean v. Coward , Comyn, Rep. 386., alfo Harms, 24., 
Craghill and Others, Plaintiffs, Patt'mfn and Wife, and 
Others, Deforciants, for the praclicc of adding vills and 
parifties which had been omitted. 


Bejl , contrh, admitted that where the fine could have 
no poflible operation as it flood, the Court would 
amerd it, as in the cafe cited in Pigot, where the parifh 
of St. Stephens , near Launcejlon , in the county of Corn¬ 
wall, was fubftituted for the parifh of Launceflon , there 
being no furh parilh as Launnjlon in that county. But 
here, as the fine could operate on the land in Newington t 

though 
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though inoperative as to Camberwell , the Court would 
not extend its operation by adding other premifes. The 
intent of the parties was of no avail, uniefs they ufed apt 
words to carry it into execution. The deed conveyed 
lauds iu Camberwell, and if the fettlor had none there, 
it could pafs none. In the cafe of Clutterbuck, deman¬ 
dant, Debary , tenant, Langton , vouchee, ante, vol. 2., 
pm 96., the intent was clear ; for the attorney pofitively 
fwore he had received infractions to include the whole 
eftatc in the recovery, but a certain part of Sift on farm 
lying in Pucklechurch , being omitted in the deed to make 
a tenant to the precipe , the Court refufed to fupply it 
in the recovery. Heirs are the favourites of the courts; 
the heir is the rightful owner and it is a dangerous pre¬ 
cedent to admit affidavits of the intent of married women 
to be received after their death. 



v. 

Reastox. 


Mansfield C. J. If in the cafe l.dt cited all the 
lands in the omitted parifh had been particularly de- 
feribed by the circumftances of their quantities and 
occupiers as here, it would be in point : but it is not at 
all like this cafe. This deed fuliiciently fliews the fet- 
tlor’s intent to pafs all thefe lands j it delcribes in whofe 
pofieffion they had been, and the number of acres, and 
therefore the lands do pafs by the deed. No man can 
doubt of the intent ol this deed to pal-> tl.ofc lands: it 
has conveyed fo many acres in the pofleffion of A., 3 ., 
and C. ; the name of the pariih only is mi (taken, the 
party.having been informed the land was in Camberwell. 
Why did the parties mention the pariih at all in the 
deed ? It was unneceflsry. It was therefore a miftake ; 
and there being the clear intent of the parties to pafs 
the land, the Court in this cafe, as in others, where 
there is a clear intent to pafs land, will amend. The 
heir ought to lofe the eilate, becaufe the anceftor has 
pafled it by a fine. 

Q 4 
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Heath J. The queftion is, whether this deed is 
fnthcientlv explicit to p:tf$ theft* lands in Deptford. Now* 
I have no don In at all hut that the premifes paffed, not- 
wnhllanding rh? mid..'::.* H the pariih, by this descrip¬ 
tion. This deed, therefore. is an authority to the Court 
to amend me mif; vit'ons i:i the Jo e. We daily amend 
on affidavits nettle to explain the general words in a 
deed. 


Dallas J. concuiring, taiC rule was made abfeluic. 
Chambre J. was abfent. 


K<m. is 


Reed v . Blades and Another. 


A conveyin'-? 
of chattel ur.a:> 
companied with 
pofieflion is void. 

Although :.i 
the fcrr.e inflru- 


ir.cr.t !-t ccn- 
a valid 
mortuage 





V. . : . .. 
r... 

be a 

go.- S i::..: . 
cx; 1 :r. ii '.Lb 
the a: a 

rent '* . t ■; 

OWi.-.i v. ,.i ii.,; 
conth.ai.-.' j.i,;- 


'J'HIS was an action upot. the cafe for a fallc return, 
brought againfi: the flier iff of MiJuLfcx, to whom 
the Plaintiff had delivered a writ of fieri facias, indorfed 
to levy 1045/. 7/., bolides fheriff’s poundage, of the 
goods of William Taylor within that bailiwick, and who 
returned that the fhcrifr had levied 251/. and poundage 
ouly, and that the faid IV. Tij/cr bad no other goods in 
their bailiwick. Upon the trial of this caufe at a Wtjl- 
mi.-flcr fitting in Trinity term 1813, before Mam- 
fi-.-Ll C. J.. the evidence was, that the fherifF had taken 
me opera-hrufe, of which Tayhr was the manager and 
• i!o:mb!tr propvit ;-*r, and .dl the goods therein, when 
they r. c. ved a notice t,'r;t all the fcveral goods and 
cl Vi.;els and c .her moveable property in the opera, 
iioaie were the odu of Samuel San dell, and that they 


fefnon* no n.or.cy I.svinr been p.< . ! ■ ' c n 'nr the purch..fo, nor rent paid under 

the iiifi-, it v.'n - (ydd.n f,*r ■' 'v " '• ■ r ?:.t irate was not fraudulent. 

' But under tir.'umib.nces the puiTeiT.cn o: th.- .‘dice might hive been the poilefCon of 
the leflor. 


became 
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became vefted in him by virtue of certain bills of file 
executed to him by a former fherift" of Mtddlefex , and 
Sandeli offered them an indemnity, which they accepted, 
and thereupon withdrew from the poneiiion, and made 
the return ftatcd in the declaration. Sandell’s attorney, 
being examined, (fated, that in the year 1799, his Client 
purchafed the property from the (herilF by certain bills 
of fale, which the witnefs had at one time had in his 
pofleflion ; but there was no proof of any judgment or 
execution againft Taylor at that time, nor were the bills 
of fale produced at the trial. The defendants alfo pro¬ 
duced a leafe, dated on the 24th of November 1804, 
drawn in confequonce of inftruclions given by Taylor 
and Goold and Sandeli jointly, whereby Sandeli demifed 
to Taylor and Goold all the goods which he had purchafed 
under the bills of fale, and which were enumerated in a 
fclicdulc annexed, (or a term of ten years, which was 
unexpired at the time of this trial, at 350/. rent; and 
Taylor covenanted to repair all wear and tear of the 
goods, to replace all goods worn out, and that all newly 
purchafed goods fhould be the property of the leflbr. 
It did not however appear, that Sandeli had ever for a 
moment been in pofleflion ot the goods under his bills 
of fale before he granted this leafe, nor that any part 
whatever had been paid of the rent thereby referved. , 
It appeared that long before the alleged date of Sandell'l 
title, by indenture ol' the 2p.h of Augujl 1792, of feven 
parts, between Tailor of the l’niL part, J. A. Gallini of 
the fccond part, Sheldon, lluricn, and Nedharn of the 
third part, H'. J Bit ham of the fourth parr, R. B. She¬ 
ridan of the fifth part, T. Harris of the fixtli part, and 
R. B. O' Reilly of the feventh part, the opera-houfe was 
afiigned to Sheldon, Burton, and Needham, upon truft to 
receive the rents, allies, profits, fubfeription, door- 
money, and all other the annua! income of the theatre 
and premifes, and firft to diicharge all taxes of the pve- 

1 miles; 
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mifes ; then to pay to T. Holloway a rent of 300/. per 
annum for certain premifes demifed by him alone, and 
to Holloway and Sheridan 121So/, rent for premifes de- 
mifed by them jointly, by certain leal'cs of 4th July 
1777, and ift Augujl 1792; then to pay 250/. per an¬ 
num to Harris , or the perfon entitled to Killigrew’s pa¬ 
tent right; in the next place to pay the yearly falarieS 
of the performers of every defeription, muficians, fer- 
vants, and afliftants, and all expences of management, 
not exceeding 21,000/. per annum ; in the next place to 
pay Galiini a debt of 8500/. by annual inftalmcnts of 
1500/. and interell; next to pay yearly to Taylor , for 
10 years, 1000/. to finilh the intended buildings and 
improvements; then an annuity of 200/. to Witharn 
touring the life of O' Reilly, upon truft, as to ico/. there¬ 
of, for Hcnoria O' Riily, his filler, until Hie fliould be 
repaid a certain loan and bitorcft, and ..s to the whole, 
fubject thereto, in truil for R. B. O'Reilly; next, to 
pay 4000/. a-ycar, 2000/. thereof to the creditors of 
0 'Reilly t in difeharge of certain debts amounting to 
30,000/., and the other 2000/. thereof in difeharge of 
Taylor’s debts contracted 0:1 account of the theatre, in 
fuch manner as Taylor fliould direct, with priority to 
certain mortgagees for 12,000/. on the Haymarkct 
theatre ; and next, in difeharge of arrears due to per¬ 
formers; if 400:/. fliould not a rife, the fliarcs of thofe 
two clafl'es of creditors to abate proportionably ; and 
upon trull to pay over the refiduc to Taylor, his execu¬ 
tors and adminiftralors, for his own ufe and benefit. 
It was, arr.ongft numerous other provifions, declared, 
that all monies received fhould be paid to 'certain 
bankers, to the account of the truilees, and that there 
fhould be a receiver, who fliould give fecurity. The 
truftees to whom the property was exprefled to be 
affigned, never took any aftual pofleflion of the opera- 
houfe, nor of any of the chattels therein, under this 

deed. 
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deed, nor took any ftep in the execution of the trufts 
declared. There were alfo certain other deeds of 19th 
June 1795, 10th November 1796, and 8th September 
1804, to all of which Taylor was party, creating further 
charges and mortgages on the opera-houfe. By inden¬ 
ture of 27th January 1803, made after the date of San- 
dell’s alleged title, Taylor afligned to F. Goold one-third 
part of his intereft in the opera-houfe, feenery, and 
drefles, fubjeft to prior incumbrances ; and by another 
indenture of 7th September 1804, Taylor conveyed to 
Goold fo much more as would increafe the {hare of Goold 
to 7-16th parts of the whole. By an indenture of 3d 
March 1804, between Lord Kinnaird, Sheldon, and Bur¬ 
ton of the firfl part, Taylor and Goold of the fecond part, 
J. Hoficr of the third part, and Meflrs. Conjl, Lawton, 
and Palmer of the fourth part, the truftees of the deed 
of 1792 conveyed, and Taylor and Goold conveyed and 
confirmed all their respective eflates and interefts in 
the opera-houfe, and the goods therein, to Conjl, Loir- 
ten, and Palmer, upon the fame trufts as were declared 
in the former deed. During the period from 1808 until 
181 r, Taylor continued to act as the oftenfible owner of 
the property; he made all contracts - in his own name, 
received all the proceeds, paid them to his own account 
at the banker:^, and drew for money from thence in his 
own name: in the middle of the feafon of 1811 the 
truftees fir ft began to a£t. It did not appear that at the 
time when Sandell alleged that he purchafed the goods, 
the truftees hail interfered to claim them from him : and 
the only a£fc of ownerihip proved to have been exercifed 
by Sandell was, that he once claimed fome of the goods 
from a {heriff’s olficer who had taken them under an 
execution againft Taylor. It was proved that in every 
feafon very large and valuable additions had been made 
to the drefles, feenery, and decorations of the theatre, 
and although there was no evidence exactly to afeertain 
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the value of the 9-16th parts which Taylor had in them, 
as diftinguilhcd from the 7-i6ths which Goold had, yet 
it was not doubtful that the lharc of Taylor alone in the 
after-purchafed property only, would have been more 
than l'ufiicient in value to fatisfy the judgment. Mans- 
fin'd C. J. directed the jury, that Sandell never having 
acted nor had any concern in the management or poffef- 
fion of the opera-houfe, this fuppi.fed fale to him was 
wholly inoperative, and that the property mult be 
confidered ar- the property of (Isold and Taxlor. He 
pointed out to them that the {hare of Taylor only in the 
goods was liable to tins •„ xccution, and that they fhould 
give damages for Taylor s finite only, The jury were 
of opinion that Taylor was fulliciemly the owner of 
thefe,goods to wajrant tlurn in finding a verdict for the 
plaintin for 794/., being the whole amount which re¬ 
mained unfinished of his judgment. 


Shepherd Serjt. in Trinity term moved to fet af.de the 
verdict and have a new trial, on two grounds: firft, 
that he had proved a bond fide title to the goods in San- 
dell, or if not in him, yet he had shewn a good title in 
the truliees, which juftifsed the fheriiPs return : fecondly, 
that if he had not, yet the verdict was exceilive, inaf- 
much as the jury had computed it on the entire value 
of the goods, and not on the value only of the 9- 16th 
parts which Taylor had in the property. 

GiEES J. nbferved, that it had been very recently de¬ 
termined that where goods were taken under a writ 
of fieri facias , and fold, which had been permitted to re¬ 
main in the politfiion of the original proprietor, although 
the liatute of 21 Jac.i. c. 19. would have veiled the pro¬ 
perty in the alfignees of the pofieflbr, if he had become 
a bankrupt, yet, the poflclTor not being a bankrupt, as 
sgaiuft the ihcrilf the real title mull be looked to, and 

the 
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the property remained iu the purchafer under the execu¬ 
tion. Therefore if the property was at firft well con¬ 
veyed to the truilees in 1792, and by them to Conjl, Ltnv- 
tai, and Palmer , fo as to be well veiled in thofe truilees* 
notwithllanding the continuing pofielfion of Taylor, the 
goods were not liable for his debts. 

Mansfield C. J. At the trial it was argued that 
the conveyance of the opera-houfe as well as of the 
goods, was fraudulent. I thought that there was no 
pretence to fay that the mortgage of the opera-houfe mull 
ncccfi'arily be accompanied by pofielfion, but I thought 
that the conveyance of the goods being unaccompanied 
by pofielfion was inoperative. The cafe of the two 
public houfes, Daw/on v. IPs id, ante 3. 256. is very dif¬ 
ferent, that was to elude a police regulation of the city 
of Lcndin. 

Gibbs J. What my Lord fays feems to bring it within 
the exception there put by my Brother Lawrence J. ; 
he fays, in a cafe not falling within the bankrupt laws, 
the real property of the goods is to be looked to, except 
where, as in Tiuyne s cafe, the goods are left in the pol- 
fcfiion of the vendor; and that quellion is never dif- 
turbed. It may be a great quellion whether the con¬ 
tinuing poiTeilion here does not come within that rule. 

The Court granted a rule nift on both grounds. 

Beft and Rough Serjts., in this term, Ihewed caufe 
againft the rule, and infilled that they were entitled to 
maintain their verdicl on two grounds, iirlt, that the 
leafe was fraudulent and void ; fecondly, that even if the 
leafe were valid, it could not operate on fuch property 
as had been purchafed by Taylor , fubfequently to the 
date of the leafe, fo that, as to that part of the property 
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at lead, the return was falfe. As to the firft point, 
there was no evidence how the goods ever became veiled 
in Sandell, nor was there any evidence of his having had 
pofleilion of the goods, which might have difpenfed with 
the neceffity of proving his title to them : the fuppofed 
leflees were in poffeffion as proprietors immediately 
before the execution of the leafe} no former judgment 
or execution againfl Taylor was proved, no bills of fale 
#0 Sandell were produced, and it was in proof that 
Taylor and Goold were the perfons who originally pur- 
chafed the property. The idea of this leafe too, as a 
fubGfliiig and operative inflrument, was wholly incon- 
Gftent with Taylor's and Goold's conduit in joining in 
the alignment to ConJl y JLenvten, and Palmer, of 3d March 
1804 ; but Sandell aad never made his appearance fince 
the date of that deed, except on one occafion to defeat 
a fheriff’s officer, who came to levy an execution. 
There had been no rent paid under the leafe, and there 
was no doubt but that, according to Twyne's cafe, 3 Co. 80., 
the whole tranfa&ion was a groL fraud, fuch as the 
jury had found it. None of the deeds recognized San¬ 
dell as having any intereft in thefe goods, though they 
mention him as the affignee of two private boxes in the 
theatre. Taylor purchafed every thing in his own name, 
and for his own benefit, individually, not in the name of 
the truttees, as manager. [Mansfield C. J. obferved 
that there was no proof that Sandell ever had paid a 
(hilling to any perfon, either the fheriff, or the Plaintiff, 
in that execution; if that had been proved, the non- 
poffeffion of Sandell might have been no obje&ion to the 
validity of the tranfaclion, for the pofTcffion of the tenant 
would have been the pofleflion of the landlord, but there 
was in this cafe no fuch evidence ; it was a lingular thing 
that Sandell fliould buy thefe goods which had been twice 
over conveyed to truftces.J As to the amount of the 
goods which had been purchafed fince the date of the 

7 fiflitious 



in the Fiftt-fourth Tear OF GEORGE III. 


fi&iticpus lcafe, he offered to refer that inquiry to fome 
gentleman at the bar who Ihould have power to award a 
verdidt for fo much as ihould be eflabliihed to be the 
value of Taylor's ihare. Even under the luff truft-deed, 
the truftees did not interfere till 1811 : up to that time 
every thing was the a& of Taylor the goods, the value 
of which was fought to be recovered in this action, were 
bought by Taylor in 1809, 1810, and the early part of 
1S11. If this were the moil hone ft truft in the world, 
it would, being thus unaccompanied with poffefEon, be 
fraudulent as againft third perfons. 


21 9 

1813. 
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Shepherd and Lens Serjts. in fupport of the rule, urged 
that this was merely a queftion whether thefe goods 
were legally the property of Taylor; ii‘ they were not, the 
fheriff could not feize them. There was a wide differ¬ 
ence between a queftion under a commiffion of bankrupt, 
whether goods were in the order and difpofition of the 
bankrupt, and a queftion in the cafe of an execution. 
There was no legal property in Taylor by the deed of 
1792 the goods were conveyed to truftees upon various 
trufts, with a refiduarv truft for Taylor , but an equitable 
intereft cannot be taken in execution. £ Mansfield C. J. 
In the firft place, the deed of 179a could not convey 
any goods which were fupplied afterwards: and 2tlly, 
l'uppofe the goods had been conveyed to thefe truftees 
who never acl or interfere, Taylor ftill continuing to be 
the only perfon interfering, and managing in the matter, 
the truftees never acting, will that truft-deed protect 
the property againft creditors fupplying goods ? It is a 
itrangc thing that truftees can ever be found to be 
named in fuch trufts without immediately taking poflef- 
fion of the property. This nufehief all comes from 
gentlemen undertaking trufts, and then never attending 
to them. The truftees are no parties to the conveyance 
by Taylor to Goold in 1803.1 Suppol' that thefe gooos 

bad 
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had been expofed to fale under an execution againft 
Taylor, might not a pcrfon who wiihes the opera to go 
on, buy them and leafc them to Taylor ? It is a (Turned 
that this leafe was made merely to prote£l Taylor , but 
there is no evidence of that. The leafe is made not 
merely to Taylor , but alfo to Goold. It may as well 
be faid that the conveyance to Goold was fraudu¬ 
lent. There was no evidence that there was the value 
of 794/. in Taylor's (hare of the goods delivered fince the 
date of the leafe. The qutftion was for the jury to 
confidcr whether there was a fraud in this cafe, and it 
was not left to di: ; .-.i. If it be a queilion of law, the 
Judge will din.il them, but at prefent, it never has been 
fully before the jury to confidcr this complicated cafe} 
the queftion is net wh'.thcr Sardell can maintain this 
property, but whether the legal intereft is in Taylor , to 
be feized, or in Conjl , Loieten, and Palmer. They have 
not to tlais day taken the actual as well as the legal pof- 
feflion: they have never come forward fo as to make 
themfelves perfonaily liable. There is no legal title in 
Taylor in the goods fince purchafeJ. By a claufc in the 
leafe of 1S04, all fubfequently purchafed goods are to 
become the property of Saudill. £Heath J. Could the 
tradefmen who i’upplicd then, auer-bought goods refort 
to Sandcll ?~] Taylor may-have fubjected himfelf on his 
own contratl to pay the tradefmen for what he buys, yet 
it is by no means fo clear, that they can be taken for his 
private debts, in execution. I11 the cafe of the cow- 
keeper, HafeUnton v. Gill , 3 T. R. 620. it was held good t 
that the growing (lock fliould become fubjc£t to die 
leafe. [Heath J. The cafe of the calf and the cow is 
very diitinguifliable from this : the calf was in the cow's 
belly.3 Here is a covenant to repair the wear and tear, 
to replace all goods worn out, and that the newly pur¬ 
chafed ftock fliould be the property of the lefior, and 
fubjeft to die rent referved upon it. Therefore all the 

newly 
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newly purchafed goods would become a part of the mafs 
of the property, and then the queftion is, whether the 
legal eftate is in Taylor or not. From the very nature of 
the undertaking, it is impofliblc to believe that all the 
goods in the opera-houfe are the property of Taylor. It 
Is notorious to all the world, that the opera-houfe has 
long been under truftees. Can any man at this day take 
a mortgage or alignment from Taylor y and not look to all 
thefe deeds ? The legal i ntereft has been out of Taylor 
many years, and never will be in him again. It is faid, 
Sandell was not proved to be the owner becaufe the 
judgment and execution were not in evidence. If the 
truftees had then interpofed, perhaps the fherifF could 
neither have taken nor fold any thing} and perhaps 
Sandell took merely an equitable intereft. But the quef- 
tion is not whether Sandell had it, but whether Taylor had 
it. If it be taken that Taylor , immediately before, had the 
legal property, then Sandell now has it, who bought it 
under that execution. And who is it that difputes 
Sandell's intereft ? Mr. Taylor ! If there were any thing 
which prevented Sandell from being the true proprietor, 
it was the very reverfe of fraud. Sandell was impru¬ 
dent, in purchasing under the fheriff, without the 
confent of the truftees of 1792 : but it was conceived 
then to be for the intereft of all perfons concerned, that 
Sandell fhould give and the leflees take a leafe. Sandell 
was not bound to enter and occupy himfelf, before he 
could make tenants. The claim now is, that thefe per¬ 
fons are not leflees, but perfons poflefTing in their own 
right} for that others do not know they are holding 
under a leafe. This is no inconvenience to the public, 
there is no fraud, no reafon why fuch a leafe fhould be 
deemed fraudulent. The transfer from Taylor to Goold 
is merely a transfer by Taylor of fuch intereft as he might 
have, whether legal or equitable: it did not call on 
Sandell to come forward and take the pofleflion. Taylor 
Vol. V. R could 



v. 

Blades. 



222 


CASES in MICHAELMAS TERM 


1813. 

■Used 


v. 

Blades. 


could give only what he had, and he had only an ulti¬ 
mate contingent and reverfionary intereft, in cafe there 
(hould be any refidue after the truils performed. 
TMansJieJd C. J. How would you make out that the 
conveyance to the trullees gave the truftees the intereft 
in the after-purchafed goods ? It can be but a covenant.] 
It is quite a different queftion whether perfons who 
fell goods to Taylor (hall have remedies againft him. 
Thefe are things bought for the ufe of the op; »a, not for 
Taylor's ufe j they do not, by the placing them in the 
opera-houfe, become his individual property, unlcfs all 
the money received at the door, and all other the pro¬ 
perty is the individual property of Taylor. Unlefs the 
Court decide it to be a fraud in law, there is no pofitive 
or actual fraud, no manoeuvre or contrivance. The 
truftees have conceived they could bed execute their 
truft by not interfering. 


Mansfield C. J. "What is there that remains in 
darknefs to be further elucidated by a new trial ? The 
deeds of 179a, and 1804, and the leafe by Sande/l to 
Taylor and Goold are produced, and the bill of file to 
Sandell. As to the fa£ls, there is no doubt. I do not 
fee what other evidence you could produce on a new 
trial. A covenant will never transfer the after-purchafed 
property (a). This is not like the cafe of Ha/e/inion y. Gill. 
The old goods did not beget the new. This is not keep¬ 
ing up the ftock i there are new drefles and decorations 
for every new opera. I am very forry this matter is not 
referred to any man, who will go into the whole matter 
of this miferable opvra-houfe. But the cafe, when exa¬ 
mined, depends on very iimple points. The firft quef¬ 
tion is, whether Taylor and Goold had, quoad their credi- 

( a ) Otherwife, if the covenant which therefore he might be 
had been refpedling fomething faid to have }>otentiaIly in him. 
which was. to arife out of the Hob. 13a. Winch. 7. Note the. 
Skate of the covenant or, and diftinAion, Mo . 174. 
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tors, the legal pofleflion of the goods in this opera-houfe. 
Taylor is the only perfon who has the management, 
orders the drefies, purchafes the goods, is, to all the 
world the vifible owner, and poflefibr. In 179a a fecret 
truft-deed is executed to truftees for certain creditors, 
&c. What do the truftees do ? Nothing ? What do 
thofe creditors get l Nothing ? Taylor continues the 
a&ing and vifible owner and poffeffor; it is neverthelefs 
contended, this legal property all patted to thefe truftees. 
Now, where the fubje£t of the deed is goods, and the 
pofleflion never taken by the truftees, and nothing done 
under it, how can it be faid thefe goods may not be 
taken in execution under a judgment againft Taylor ? I 
do not wonder that the truftees Ihould be unwilling to a£fc 
in fuch a troubled bufinefs, but then they (hould not 
undertake fuch trufts; they might appoint agents to 
make all contrails, and conduit all management, or they 
may let Taylor make contracts with their exprefs aflent; 
but they do nothing of all this; as to all the world, then, 
the truft-deed is void, and I cannot at all feel that it 
{lands in the way of the right of creditors, to take thefe 
goods as the goods of Taylor. Though I wiftied to avoid 
this queftion, and fend it where all the confli£ling in- 
terefts might be better taken car* of, I am obliged to 
decide it, by faying, that they who fell goods to Taylor , 
may, fo far as thefe truftees are concerned, take the goods 
in execution as the goods of Taylor. Then there is this 
leafe of Sandell: of the judgment and execution under 
which he purchafed, there is no proof, no proof of any 
confideration money paid, nor of rent paid under it; and 
the jury might very well conGdcr whether that leafe was 
ever made for any other purpofe, than to protect the 
goods of Taylor ; and they have found it merely ficti¬ 
tious ; and it is clear that all perfons at that time re¬ 
garded the legal intereft as being in Taylor , for Sandfll 
is faid to have been a creditor for a large fum, 5,200 1 .: 

R 2 it 


1813. 

*, — ^ » 

Reed 
v. 

Blaus. 



224 


CASES ift MICHAELMAS TERHl 


1813. 

Reed 

w 

Blades. 


it is ftrange he does not get thefe truftees to join, if he 
knew of their exiftence, and the rent is a considerable 
rent, 350/. per annum, and not one quarter’s rent is ever 
paid: it was therefore very fit for the jury to conftdcr 
whether that leafe was not a mere contrivance to prote& 
this property. There was no evidence of any one cir- 
cumftance that ihould induce the jury to imagine this 
was a genuine leafe, it rather feemed merely made to 
(hield the property of Taylor. Then as to the after- 
purchafed goods, I cannot conceive that this leafe could 
bind fuch goods. To be furc there is a covenant, but 
that would lead to everlafting frauds, and I cannot think 
it could affe£l fuch goods. I cannot fay therefore that 
this verdi& is wrong. 

Heath J. I am of the fame opinion. Whether 
the intereft which the Iheriff took and fold to Sandell 
was a legal or an equitable title, might have been a 
queftion at the time, and if it had been an equitable 
intereft, it might have been a caufe to fet afule the 
execution; but as Taylor did not do that, the iheriff, 
whether he was warranted or not in what he did, 
patted a legal title to Sandell. The Iheriff could take 
only legal, not equitable interefts. That then which 
he takes and affigns to Sandell muft be taken to be 
only a legal intereft: therefore the truft-deed of 1792 
is not in the way. Then, as to the after-purchafed 
goods, it does not appear that thefe were purchafed 
in fubftitution for fuch as wore out and decayed; 
but if it had been fo, it does not appear how this 
covenant could defeat the right of a creditor to take 
them in execution. Upon the ground, therefore, that 
this property is in the vifible a£lual ownerfliip of Taylor, 
and that there is no evidence of any thing to take it __ 
out of him, I think the verdift is right, and the rule 
muft be difeharged. 


Dallas 
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Dallas I. I am of die fame opinion: this was ex* 
•iufively a queftion of fraud for a jury to decide } and 
I (houid have found as they did. It is faid this was a 
queftion of law, and was not for the jury to decide; 
but it was for the jury to fay, whether the deed of 1792 
was not fraudulent and void. As to the leafe, there 
has been no rent paid from the date of the leafe to the 
prefent time; there was no proof of any execution or 
judgment under which Sandetl claimed: if this were 
not a queftion of mere fa&, as it is, but of fact mixed 
up with law, which it is not, I {houid have thought it 
was properly decided, much more fo, viewing it as a 
queftion of fa& only. There .is, therefore, no ground 
upon which we can fay that this verdidl is wrong, and 
the rule nifi for a new trial muft be difeharged. 

Rule difeharged. {a) 



v. 


(a) Chambre J. was abfent on this day. 


Hindle v. Blades and Another. Nov. *1. 


r JpHIS was an aftion upon the cafe againft the (heriff The iheriff is 
of Middle/ex, in which the Plaintiff {hewed that he not hound to 
had made a diftrefs for rent as bailiff, that the tenant ^^^"ofth/ 1 **" 
replevied, and that the (heriff did not take from the te- pledges in a re- 
nant and two refponfible fureties a bond in double the p * evin bond: 

* they arc apparent- 

value of the goods, conditioned for profecuting the fuit j y refponfible it is 

of replevin of the tenant with effe£t and without delay, Sufficient. 

and for duly returning the goods diftrained, in cafe a 

return (houid be adjudged by law; but, on the contrary 

thereof, took fuch a bond from the tenant and two per- 

fons named, and he averred that thofe perfons, at the 

time of their becoming fureties, were not good, fuffi- 

cient and refponfible fureties for the purpofes above- 

pieptioned, but, at the time of tlicir becoming fitch 

R 3 fureties. 
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fareties, were, and ever fince had been, and dill were, 
wholly infufhcient for that purpofe, nor had the judg¬ 
ment been fatisfied, nor had the tenant anfwered to the 
Plaintiff, as fuch bailiff, for the value of the goods. 
Upon the trial of this caufe at a Middlesex fitting in this 
term, before Man field Q. J., it was proved that one of 
the furcties, who were taken in O&cber 1812, was a 
bankrupt in 1810 ; that no dividend had been declared 
under the commiflion; that his effects had not proved 
fiifficient to difeharge the expences of the commiflion, 
and that in November 1812 he owed his baker 12 
which he was unable or unwilling to pay. The other 
furety had been bankrupt in 1811, and 2 1. and 6 d. in 
the pound only had been paid under his commiflion: he 
had been arreded in April 1819, and had ever fincc been 
in prifbn. Both the fureties, however, were in apparent 
credit in October 1812. A witnefs dated, that he would 
have entruded one of them, who was a builder, to the 
amount of 100/.; and that furety dated, that he confl- 
‘dered himfelf as wprth 6 or 700/. when he executed the 
replevin bond. The jury, under the direftion of the 
Chief Judice, who thought that if at the time of taking 
the bond, the fureties were apparently refponfiblc, that 
was fufEcient, found a verdift for the Defendant. 

Shepherd. Serjt. on this day moved to fet afule the 
verdift and have a new trial, upon the ground that the 
Aatute n G. 2. c. 19. f. 23. requiring ** two refponflble 
perfons,” it is at the peril of the ihcriff to fee that thofc 
whom he accepts, are fuch. It would not fuflicc that 
they were apparently refponGble. The aft was made 
for the fecurity of landlords. The fureties are felefted 
by the (heriff; the landlord cannot tell who they are, nor 
examine their fufEciency, and therefore it is incumbent 
on the fheriif to fee that he felefts proper perfons. 
There was no evidence that the (heriff had made the 

flighted 
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flighted inquiry refpefting thefe perfons; if he had* it 
is probable that he would have difcovered their infufli- 
ciency. Saunders v. Darling and Another , Bull. N. R. 6 q. 
“ In fuch action againd the (hcrifF, fome evidence mud 
be given by the plaintiff of the infufficiency of the 
pledges or fureties, but very flight evidence is fufficicnt 
to throw the proof upon the flier iff, for the fureties are 
known to him, and he is to take care that they are diffi¬ 
dent.” If the fheritThad rejected thefe perfons, and an 
action had been brought againfl him for rejefting diffi¬ 
dent fureties, the criterion wduld have been, what pro¬ 
perty thefe perfons could prove themfclves to poflel's. 


1813. 
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Blades. 


Mansfield C. J. I cannot think the datute meant 
to throw on the iherifF this onus: fuppofe the flierifF had 
taken an eminent banker as furety a week before his 
bankruptcy, when no one in the world had the flighted 
reafon to fufpefl his circumdances. According to the 
fame do&rine, the (heriff would have been liable for 
taking him as a furety. 

Heath J. The mifehief before the datute, was, that 
the flierifF ufed to accept mere men of draw for fureties. 
But the flierifF cannot cad up the man’s accounts to fee 
the real date of his property. It was not neceflarily in¬ 
cumbent on the flierifF to make inquiries refpedling 
thefe perfons: he might poflibly know them before. 
We ought not to load the iherifF with more duties and 
burthens than he is already charged with. 

Dallas J. The quedion is, whether the flierifF, who 
is bound to take two refponfible fureties, has not done 
fo. He makes proper inquiries, and finds that thefe are 
confidcred as refponfible perfons. Is not this fufficient l 
It cannot be, that the iherifF fliould be bound to know 
that, which nobody elfe knows j and if the red of the 

R 4 world 



228 


CASES in MICHAELMAS TERM 


1813. 

V" . •* 

Hindu 
„ v. 

Blades. 


world truft the furety, it is a fufficient juftification t» 
the fheriff if he alfo confider him as a refponfible 
perfon. 

The Court reje&ed the application. 


Kcv, at. 


Harington and Others v, Macmorris. 


The Plaintiff 'J'HIS was an a£tion for money paid, money had and 

cannot ufe one received, money lent, and upon an account ftated: 

«»f M^vklencc of" t ^ ie Defendant gave notice of fet-nff, paid 67/. 1 is. into 

the fall yhich the court, and, under a Judge’s order, delivered a particular 

Defendant denies 0 y f et _ 0 ff ; n the following terms : ” Paid R. DaJbv>ood % 
an another plea. c # * w 

Nor can he ufe Efq. under a foreign attachment again ft the prefent De- 

a notice of fet-off fendant, founded on a plaint or fuit in the mayor’s court 

debt'on^h^iffae** London, brought by the faid R. Da/bivood againflt the 

of non ajjumpjit, Plaintiffs in this caufe, being the amount, or part of the 

becaufe the ftatute amoun t Q f a debt at that time owing by the prefent De- 

gives the notice . 

of fet-off in the fendant to the prefent Plaintiffs in this caufe, 112/. 10/. 

nature and place To cofts paid by the above Defendant on fuch foreign 

° Korean he ufe attac h ment 3/. 14 s. 4d.” Upon the trial of this caufe at 

a particular of fet- Guildhall , at the ffttings after Trinity term 1813, before 

off for that pur- Mansfield C. J., it appeared that the a&ion was brought 

hicorjwrated -with to recover a fum of money which had been lent in India, in 

the notice of fet- pagodas. Lens Serjt. objected that the averment that the 

ofr ; T „ Defendant was indebted for «lawful money of Great Bri - 
Upon an allega- ' 

tion of a loan of lent to him, was not fupported by this evidence. 

lawful money of The Plaintiffs gave no other evidence of the debt than the 

ance that* the ^oan Defendant’s own particular of fet-off, which, they con- 

is proved to Live tended, admitted a debt of 112/, less, to be due from 

been of foreign himfelf to the Plaintiffs over and above the 67/. 10/. 
com, as pagodas. 

In a foreign attachment it is not necefiary that the debt ihould arife within the 
jurifdiflion, or that the Defendant in that court ihould reGde within it, or be adhially 
{ummouL-d. 

which 
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which the Defendant had paid into court. The Plain¬ 
tiffs had delivered a particular of their demand, by which 
they claimed only 161I. i$s. in the whole, of which 67 1 . 
lot. being paid into court, only 94/. 5/., by their own 
account, remained due to them. The Defendant failing, 
in the opinion of the jury, to fubft antiate the validity of 
the foreign attachment under which he had paid the 
money to J^ajhvmdy there being an infinuation that it 
was colluiive, and he having neither proved that the debt 
originated within the jurifdifUon of the marflial’s court, 
nor that the parties refidcd within it, nor that the De¬ 
fendant in that caufe had been actually fummoned 
before the attachment iffued, the Plaintiffs had a verdi£t 
for 112/. 1 ox., fubjeft to thcfe objections, which the 
Chief Juftice referred. 

Lens Scrjt. now moved to fet afide the verdift and en¬ 
ter a nonfuit, in cafe the Court (hould think that the 
count for money lent did not properly defcribe the coin, 
or that the foreign attachment could be fupported, for that 
the Plaintiff could not avail himfelf of the Defendant's 
particular of fet-off in evidence •, or elfe to reduce the 
verdi£t from 1 izl, .10s. to 94/. 5x., being the refidue of 
the fum claimed by the Plaintiff’s particular. 

Gibbs J. St’ppofe that this allufion to the debt had 
been contained in a plea, inAiead of a notice of fet-off; 
I wifh to know whether before a Defendant came to 
make ufe of a plea, on which the Defendant himfelf 
did not rely, nor want to refort to it for his defence* 
relying only on the general iffue, a Plaintiff could 
have made ufe of the Defendant’s plea, in order to 
extra& fuch parts of it as made for the Plaintiff, and to 
ufe them againft the Defendant ? I think the Plaintiff 
pannot carry the ufe of the particular of fet-off which he 
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calls upon the Defendant to deliver under the notice of 
fet- off, further tlian he can carry the notice of fet-off it- 
felf. As to the foreign money, the do&rine contended 
for has been exploded thefe 30 years. 


The Court granted a rule ttifi upon the other grounds. 


On this day Heath J. cited the cafe of Lapivcrth v. 

•.. , Cro. Jae. S6. Trefpafs for taking 20 loads of 

wheat in Eythrop. The Defendant pleaded as to all ex¬ 
cept two loads, not guilty, and as to them, that the vill 
of Eythrop is within the parilh of Wapenbury, ami makes 
title by devife to the rectory of IVapenbury , and that the 
wheat was the tythe fevered, and lo juftifies. The De¬ 
fendant, protefting that Eythrsp was not in the parifh of 
JVapenbury., derives title to the rectory of Wapinbury to 
himfelf, and traverfes the devife to the Plaintiff, and 
thereupon they were at ifiue, and a venire facias was 
awarded to try thofe two i flues, de vicineto pnrochis de 
Wapcnbury. And the jury found the iflue of non cu!p. 
for the Defendant, and the other iffue for the Plaintiff. 
And it was alleged that the venire facias de vicineto p.s- 
rochiee de IVapenbury only, is mifawarded : for it ought to 
be as well de Eythrop as de Wapcnbury; for where there 
be two iffues ariling from both places, the trial ought to 
be per virinetum of both places } and being otherwife, it 
is a mif-trial, and not aided by any ftatute. But Ni¬ 
chols Serjt. moved, that it was good enough : for although 
the Plaintiff in his declaration fuppofeth Eythrop to be, 
and doth not {hew it to be within the parifh of Wapen - 
bury, yet the Defendant by his plea confeflcth it to be 
within the fame parifh, and entitles himfelf thereto as 
parcel of the reftory: wherefore it fo appeareth to the 
Court, and then the venirefacias is well awarded from 
the vicinetum of the parifh. Popham. Although the 

Defendant 
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Defendant in one part of his plea confefleth that Eytbfop 
is within the pariih of Wapenbury , yet that fhall not 
help this trial, for the firft plea of not guilty is diftinft 
by itfelf, and the iffue is joined upon it: fo there is 
qunft an end thereof. The fecond part of the plea is 
alfo dillinft from the firft, and hath not any relation 
thereto, and nothing which is therein fhall aid the 
Plaintiff*, quoad the trial of the firft, but they be as feve- 
ral pleas to feveral actions. But peradventure fuch a 
confeflion in one entire plea would have helped him. 
But as it is, it is not good. And of that opinion were 
Fenner and Williams. 

Bejl Serjt. (hewed caufe again ft the rule: he con¬ 
tended that age had weakened the authority of the cafe 
in Crakes that if not, yet the cafe did not apply, becaule 
that was the cafe of a plea of feveral matters, where 
though inconfiftent matters were put on the record, it 
could not be contended that one plea difproved another. 
\Heath J. That was not a plea of feveral matters, but 
one plea as to parcel, another pica as to the refidue.] 
The admiflion in the principal cafe is neither a plea nor 
is it in the place of a plea ; for although laxity of plead¬ 
ing has of late years introduced the pra&ice of requiring 
particulars of pleas, the Court will not extend them fo as 
to be fubftitutes for pleas, and make them of like efFe£t 
with the records of the Court. This paper is no more 
than any other paper or correfpondence between the 
parties or attornies in the caufe: if it contains admiffions, 
it is as applicable as any admiflion made in any account 
given by one party to the other, either before or after the 
caufe commenced. It is ufeful and conducive to 
juftice to receive admiffions, efpecially in a cafe where 
the alternative is, that witnefies mult be brought from 
India to prove the tranfa&ion. If the Plaintiff' were 
nonfuited, and were to fue again, it cannot be queftioned 

that 
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that this paper would be evidence for him in the feeond 
a£tion. Why not then in the firft ? As to the attach¬ 
ment, the prefent Plaintiff had never any notice of it, 
otherwife he might have come in and defended the 
fuit. It was impoffible that the mayor’s court fhould 
have had jurifdi&ion in this cafe, becaufe the debt arofe 
in India , and not within the limits of that court. Fijher 
v. Lane, 3 U r ils. 297., S. C. 2 Bl. Rep. 834., and all the 
cafes from Lord Coke to the prefent time, fupport 
this doctrine. He prayed that if the Court entertained 
any doubt, they would fuller thefe queilions to be raifed 
by a fpecial verdict. 

As to the foreign attachments, the Court intimated, 
in the courfe of the argument, that thofe points had all 
been fettled on demurrer in the preceding term, in the 
cafe of Banks v. Self, infra 234. n. j but as Bejl had 
prayed for a fpccial verdict, as to that part of the cafe* 
they poftponed the confideration of it, and directed Lens 
firft to fpeak to the point of evidence. 

Lens, in fupport of his rule, urged that it was reafon- 
able that if feveral pleas, diftiuct in their nature, were 
put on the record, they fhould be kept diitin£l through¬ 
out. As to the foreign attachment, that procefs was 
mod frequently reforted to in the cafe where the party 
was not refident in London , and a nihil is returned 
upon the fummons: therefore to require a£tual fervice 
of the fummqns would overthrow the whole fyflem of 
foreign attachments. 

Mansfield C. J. Now that the matter comes to be 
talked of and underftood, though the obje&ion ftrongly 
ft ruck me at the trial, and puzzled me at the moment, 
there feems to be no difficulty in it at all. Since the 
jtatute of Anne, the Defendant may plead a fet-off of a 
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mutual del?t; or, inftead of fo'pleading, it was conlidered 1813. 
convenient for fome purpofo or other, that he might 1Uiungto* 
give notice of fet-ofF; this notice then is equivalent to a Vm 

plea, and it is ufually given in the general terms .of Macmoumu 

money paid, money had and received, &c. The party 
receiving this notice of fet-off may be much at a lofs to 
know what it means: money had and received is one 
of the wideft expreffions in the law : it may mean fees 
received by the intruder into an office, or many other 
things equally difiimilar to the real tranfaftion ; and 
therefore it is the modern praftice to require, by a 
Judge’s authority, an explanation called a particular: 
when that is given, it is exaftly the fame as if it had 
been originally given in the notice of fet-off; if fo, it 
is every day’s practice, that the Defendant’s language in 
one plea cannot be ufed to difprove another plea, as in 
the familiar inftance I have given of trefpafs, and not 
guilty and a juftification pleaded, where the juftifica- 
tion would certainly, if admiffible, prove the aft, in 
cafe the reafon of the juftification fails. Therefore 
the particulars of the fet-off mult be incorporated 
with the notice of fet-off, and cannot be given in evi¬ 
dence to prove the Plaintiff’s demand on the iffue of non 
ajjumftfit. 

Heath J. concurred. It is a common cafe to plead 
not guilty, and a juftification of the aft which the Defen¬ 
dant has in his firft plea denied. The particular of fet- 
off is the fame thing as the notice of fet-off, and is 
engrafted with it; the notice of fet-off is equivalent 
to a plea of fet-off, and cannot therefore be £iven in evi¬ 
dence for this purpofe. 

Dallas J. The only queftion is whether there is any 
found ground on which a notice of let-off can be diftin- 
guiihed from a plea of fet-off; for if it cannot, then it 

is 
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is clear that the particular cannot be given m evidence, 
becaufe a plea cannot; for we think that the particular 
mud neceflarily be coniidcred as incorporated with the 
notice of fet-off. Now, I can difcover no difference be¬ 
tween a notice of fet-otY, which is fubftituted by the 
ftatute in the place of a plea, and a plea of fet-off*. I 
therefore think the rule muff be abfolute. 

Rule abfolute to enter a noufuit. 


June 30. 


Banks v. Sf.i f. 


In a plea of 
foreign attachment 
it is not neceffary 
to aver the cuftora 
that the Plaintiff 
below lhall fwcar 
to the debt, or the 
fadl that he did 
fwear to it. 

Neither is it 
xieeeflary to aver 
that the Plaintiff 
in the principal 
cafe was indebted 
to the Plaintiff 
below within 
theiurifdiclion 
of tlie mayor’s 
court. 

Nor that a writ 
of /tire farias 
iffued jgainft 
the gamilbre; it 
is enough that 
he was “ warned 
to lhew caufe.” 


THIS was an art ion for mo¬ 
ney lent, money paid, money had 
and received, and upon an ac¬ 
count ftated. The Defendant 
pleaded j xft, non ajfumf/t; 
adly, that the Plaintiff ought 
not further to maintain his ac¬ 
tion, becaufe the city of London 
was and immemoriaily had been 
an ancient city, and there was 
and immemoriaily had been a 
cuftom therein, that if any per- 
fon affirms or has affirmed a 
plaint in debt again!! ano¬ 
ther, in the court of hi* pre- 
fent majefty or his prrdecef- 
fors, holden or to be holder* 
before the mayor and aldermen 
of the laid city' for the time 
being in the Guildhall, within, 
and according to the cuilom of 
the faid city, and upon fuch 
plaints it be or had been com¬ 
manded by the Court to any of 
the ferjeants at mace and minif- 
ters of the laid court to fummon 
fuch perfon, named Defendant in 
fuch plaint; to appear in the fame 
court to anlwer the Plaintiff in 
fuch plaint ; and if it was certi¬ 
fied and returned by fuch ferjeant 
at mace and minillcr of the court, 
that the Defendant in fuch plaint 
has or had nothing within the 
S 


f;iid dry, or the liberties thereof, 
whereby he can or could be fum- 
mcned, nor is nor was to be 
found within the faid city, and 
fuch Defendant at that court 
being folemnly called, makes or 
has made default, and in the 
fame court it be or has been al- 
ledged by the Plaintiff in the 
plaint, that any other perfon 
owes or has owed to any fuch 
Defendant any fum of money 
amounting to the debt in fuch 
plaint fpwified, or any part 
thereof, then, at the petition of 
fuch Plaintiff, it is and has been 
commanded hy the Court to one 
of the ferjeants at mace and a 
mi u if ter of the court, to attach 
fuch Defendant in fuch plaint, 
by fuah fum of money, fo being 
in the hands or cullody of fuch 
other perfon, fo dial fuch De¬ 
fendant appear at the then next 
court to be holden before the 
faid mayor and alderman in the 
Guildhall, to anfwer die Plaintiff 
in the plea in fuch plaint fpeci- 
fied; and then if fuch ferjeant 
at mace and minifter of the court, 
return and certify to fuch Court 
fuch Defendant to be attached 
by fuch fum of money, fo being 
in the hands or cullody of fuch 

other 
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other perfon, to be defended end 
kept, fo that fuc.h Defendant 
in fuch plaint named, appear at 
the fame or the then next court 
holden or to be holden, to an- 
fwer fuch Plaintiff in the plea in 
fuch plaint fpecified; and if the 
Defendant, at that and three 
other courts thence next feverally 
holden or to be holden before 
the mayor and aldermen of the 
faid city, in the Guildhall of the 
faid city, being folemnly called, 
does not appear, but makes de¬ 
fault, and fuch four defaults, ac¬ 
cording to the cuilom of the faid 
city, are recorded againft fuch 
Defendant at fuch four courts, 
after fuch attachment made ; and 
if fuch Plaintiff in fuch plaint 
named, at every of fuch four 
courts, in his own perfon or by 
his attorney, appear and offer 
himfelf againft fuch Defendant 
in the plea in fuch plaint fpeci¬ 
fied, according to the cuftom of 
the faid city, then-, at the laft of 
the four courts, or at any Court 
holden or to be holden after fuch 
four defaults recorded, rt the pe¬ 
tition of fuch Plaintiff in fuch 
plaint named, made to the court, 
it was and had been ufed for the 
Court to command fuch, or any 
other ferjeant at mace and minifter 
of the court, to warn fuch other 
perfon, according to the cuftom 
of the laid city, to be and ap¬ 
pear at any court afterwards to 
be holden before the mayor and 
aldermen, to Ihew if any thing 
he has or knows to fay for him- 
felf why fuch Plaintiff in fuch 
plaint ought not to have execu¬ 
tion of fuch fum fo attached as 
aforefaid; and if at fuch court 
fuch feijeant at mate return and 
certify fuch other perfon in whole 
hands fuch fuin of money is or 
*}»» been attached, to be warned 


according to fuch cuftom to be 
and appear in the fame court to 
Ihew fuch caufe, and if fuch per¬ 
fon fo warned being folemnly 
called at fuch court, do not ap-. 
pear or has not appeared, but 
makes or has made default, then 
it was and from time immemorial 
it had been ufed and accoftomed 
for fuch Court to award fuch 
Plaintiff to have execution of 
fuch fum lb attached, to fatisfy 
fuch Plaintiff the debt in fuch 
plaint fpeciiied, or fo much 
thereof as fuch fum fo attached 
extends or has extended to fa¬ 
tisfy, by fufiicient pledges to be 
found and given by fuch Plain¬ 
tiff in fuch plaint named, in the 
lame court, according to fuch 
cuftom, to reftore to fush De¬ 
fendant fuch fum of money fo 
attached, if fuch Defendant with¬ 
in a year and a day thence next 
enfuing, come or lias come into 
the court fo holden, and dis¬ 
proves or has difproved or 
avoided fuch debt in fuch plaint 
mentioned, according to the cuf. 
tom of the faid city, and that 
after fuch pledges found and ex¬ 
ecution had of fuch fums fo in the 
hands and cuftody of fuch other 
perfon attached and defended 
by the Piaintiff in fuch plaint 
named, fuch other perfon in 
whafe hands or cuftody fuch fum 
is or has been attached, is or has 
been difeharged againft fuch De¬ 
fendant of the liim fo attached 
and had in execution, and fuch 
Defendant in fuch plaint named 
is or has been difeharged againft 
the faid Plaintiff of lo much of 
his debt in fuch plaint demanded 
by fuch Plaintiff, fo long as fuels 
judgment and execution remain 
in force and effetft, not revoked 
or difproved by fuch Defendant; 
and if fuch fum of money lb at¬ 
tached, 
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tached, and defended, and bad 
in execution, amount not* nor 
has amounted to the whole fum 
of the debt In and by the find 
pfaunt demanded by fodt Plain* 
tiff again!! fuch Defendant, then 
fuch Plaintiff, by the cuftom of 
the laid court, was, and from 
time immemorial had been ufed 
and accuftomed to have proccfs 
againft fitch Defendant, accord¬ 
ing to fuch cuftom, for the rc- 
fidue of hit debt by him in fuch 
plaint demanded: and the De¬ 
fendant further pleaded that the 
faid cuftom ar.d all other cuftoma 
of the faid city, obtained and 
ufed in the feid city during all 
the time aforefaid, were by autho¬ 
rity of a parliament of 7 th Rich. 
late king of England , after the 
conqueft, ratified and confirmed 
to the then mayor and com¬ 
monalty of the faid city and their 
fuccefiors: And further that 
Major Ainger and IV. Trafler 
Thorpe, before the commence¬ 
ment of this a (ft ion of the Plain¬ 
tiff againft the Defendant, on 
the 15th day of March 1813, in 
their own proper perfons came 
into the court of the king before 
•he mayor and aldermen of, and 
in the Guildhall of, the laid city, 
fituate in the parifh of St. Ali- 
ohael, BaJJtsFaoss, in the ward 
of Bafftshaou, in London aforc- 
iaid, according to fuch cuftom, 
and then and there affirmed a 
certain plaint againft the Plaintiff 
in a plea of debt upon demand 
of 80/., and the laid Major and 
William Trafler t then and there 
in the lame court, according M 
fuch cuftom, found pledge* to 
profccute fuch plaint, to wit, 
John Doe and Richard Roe ; and 
then and there appointed in their 
Head W. Jones, then’ attorney 
againft the Plaintiff in the plea 


of the faid plaint, according W 
fuch Caftntn, and by their fekt 
attorney then and there prayed 
procefe to be thereupon made to 
them againft the Plaintiff, ac¬ 
cording to fuch cuftom 5 and 
it was granted to them, ftc. 
Whereupon at the petition of the 
laid Major and W. Trafler, made 
to fuch court by their faid attor¬ 
ney, and by virtue of fuch 
plaint, it was commabded by the 
laid Court to J. Furnivall, one 
of the feijeants at mace of 
fueh court, that he, according 
to fuch cuftom, Ihould fummon 
by gct-d fummonrn the Plaintiff 
to appear at the fame court fo 
hoi den before the mayor and 
aldermen of and in the Guild¬ 
hall of the laid city, to anfwer 
the faid Major and IV. Trafler 
in the plea in fuch plaint fpe- 
cified; and that J. Fumiiv{ll 
Ihould return and certify what 
he Ihould do by virtue of the 
laid precept; and afterwards at 
the fame court he, according to 
fuch cuftom, returned and cer¬ 
tified to the fame court, that 
the Plaintiff had nothing within 
the faid city or the liberties 
thereof whereby he could be 
fummoned, nor was he to he 
found within the fame; and there¬ 
upon the Plaintiff was then and 
there at the fame Court folcmnly 
called, and did not appear, but 
made default; and thereupon 
afterwards, and before the com¬ 
mencement of this adtion, on the 
day and year Iaft mentioned, at 
the fame Court, it was alleged by 
the laid Major and W. Trafler , 
by their attorney,- that the De¬ 
fendant owed to the Plaintiff 
34I- 9/. 94/. in monies num¬ 
bered, at the proper monies of 
the Plaintiff, and then had and 
detained the lame in his bands 
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Md afindyj. and tharefaru ih 
faid Major and TVegferv 
their dtane^ prayed JMH& 
arcorribg to fedt cuftom, to 
attach the Plaintiff by the 3 44 
9/. 9<4 fo bring in the cuftody 
of the Defendant, that the Plain* 
tiff might appear' at the next 
fuch court befare the mayor and 
aldermen of 'and in the Qtrild - 
hall of the laid city, to anfwer 
the faid Major and W. Trajler 
in the plea in fuch plaint Spe¬ 
cified ; whereupon, at their pe¬ 
tition, it was commanded by 
fuch Court, and before the com¬ 
mencement of this adtion, to the 
faid feijeatit at mace and minifter 
of fuch court, that he, according 
to fuch cuftom, ihould attach the 
Plaintiff by the Cud 34/. 9 s. 9 d*, 
fo bring in the hands and cuftody 
of the Defendant, and the fame 
in his hands and cuftody defend 
and keep according to fuch cuf¬ 
tom, fo that the Plaintiff might 
appear at fuch a court to be 
holden before the mayor and 
aldermen of and in the Guildhall 
of the laid city, on the 16th day 
of March in the year aforefaid, 
according to fuch cuftom, to 
anfwer the laid Majcr and W. 
Trajler in the plea in their plaint 
{pecified ; and that the feijeant 
at mace and minifter of fuch 
court lhouhl then return and cer¬ 
tify to iuch Court what he Ihould 
do by virtue of that precept: and 
the fame day was given to the Cud 
Major and IV. Trajler, and after¬ 
wards, to wit, at the court holden 
on the faid 26th day of Martin in 
the year aforefaid, the laid Major 
and IV. Trajler, by their faid at¬ 
torney, appeared, and the faid fer- 
jeant at macc returned and certified 
to the fame Court, that he, by 
virtue of the faid precept, on the 
15th day of March, fo the lame 
VOC.V. 


ymr, hriMB As hours wf two 
sod Amw in the iftMUDB, Ipd 
attached the PlafotjflTby the feid 
344 9#. yd. lb bring hi the hands 
and enftody of the Defendant, 
and the lame defended and kept 
in his -hands and cuftody ac¬ 
cording to fuch cuftom, fo that 
the Plaintiff might appear at 
fuch court, fo holden on the 
x6th day of March in the tiune 
year, to anfwer the laid Major 
and IV. Trajler in the plea in 
their plaint (perilled; and there¬ 
upon the Plaintiff at the feme 
court was folemnly called, and 
did not appear, but then ard 
there made a firft default, which 
laid firft default at the fame 
court was recorded, according to 
fuch cuftom; and thereupon, ac¬ 
cording to fiich cuftom, a further 
day was given by the feme Court 
to the Plaintiff to appear at the 
then next fuch court, before the 
mayor and aldermen of and in 
the Guildhall of the feid city, on 
the 17th day of March in the 
feme year, to anfwer the laid 
Major and IV. Trajler fo the 
plea in their plaint fpecified; and 
the feme day was by the feme 
Court given to the faid Major 
and' IV. Trajler in fuck pica,' 
according to fuch cuftom, at 
which feid next fuch court, 
holden on the day and year lafk 
mentioned, the faid Major and 
Tf r . Trajler appeared, and o f fe re d 
themfelves againft the Plaintiff 
iu the 'plea in their plaint fpe¬ 
cified, according to fuch cuftom; 
and thereupon, at the fame 
court, the Plaintiff was again fo* 
Iemnly called, and dhl not ap- 
-pear; but then and there made 
a fecond default, which wae re¬ 
corded at the feme court, ac¬ 
cording to fuch cuftom. The 
plea then proceeded to ftate a 
S. third 
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third and a fourth default at 
courts holden on the 18th and 
19th of March) in like manner* 
apd thereupon* afterwards* and 
after the four defaults had been 
recordod* at the fame court* 
again# the Plaintiff in the plea 
aforefaid* according to fuch cut- 
tom, the faid Major and IV. 
Trq/Ier, by their laid attorney* 
prayed procefs, according to fuch 
cuftom* to warn the Defendant, 
the garuifliee* to be and appear 
in fuch court fo as atorel'ud 
to be holden, to {hew czute why 
the fad Major and IV. Trailer 
ought not to have execution of 
tile Did 34/. 9a. 9 J fo attached 
in his hands and cuftody: 
whereupon* at tuch a Court, fo 
holden as aforefaid on the z ad 
day of Maj, in the tame year* 
at the petition of faid Major 
and IV. Trajur made in fuch 
court* it was commanded by 
the fame court to the i'erjeant 
at macc* that he, according 
to fuch cuftom, fhould warn 
and make known to the De¬ 
fendant to be and appear in 
the fame court to be fo as afere- 
faid holden on the a:d day of 
Maj, to Ihew caufe why the faid 
Major and H". Trajler ought not 
to have execution of the 34/. 
9 1. 9 d. fo attached in his hands 
apd cuftody* and the fcijeant at 
mace fhould then return and cer¬ 
tify to the fame Court what he 
fhould do by virtue of fuch pre¬ 
cept: and the fame day was 
given by the fame Court to the 
Cud Major and W. Trajler) to 
be there* Ac* at which court the 
laid Major and IV. Trajler by 
their attorney appeared* and the 
ferjeant at mace then returned 
and certified to the lame Court* 
that he, by virtue of fuch pre¬ 
cept <0 him directed* and ac¬ 
cording to fiich cuftom* had 


warned and made known to the 
garuiihee to be and appear at 
the fame court to {hew fuch 
caufe : and thereupon, at the 
fame court* the Defendant was 
folemnly called according to fuch 
cultoin, and did not appear, but 
made default; whereupon, ac¬ 
cording to fuch cuftom, it w as 
confidered by the fame Court* 
that faid Major and IV. Trajler 
fhouid have execution of the laid 
34/. 9 s. 9 d. fo attached, and that 
they fhould retain and ht-ld the 
fame in full DtUDcthm cf the 
like ftuii of 34/. 9 1. 9 el., parcel 
of the debt in the Did plaint 
mentioned, by fufticicnt pledger, 
to be found and given by liieiu 
in the tame court, according to 
fuch cuftom, to reltoze to the 
plaintiff the laid 34.’. 9 s. 9//. fo 
attached* if the Fia.ntiif, w ithin 
a year and a day thence next 
euiiiing, fhould come into the 
court* and difprove or avoid the 
Dine debt in the faid plaint men¬ 
tioned, according to fuch cul¬ 
toin ; whereupon the Did Major 
and W. Trajler * at the fame 
court* according to fuch cuftom* 
found fufticicnt pledges* to wit* 
IV. Mobait 9. QeorgeJlreeU b'oj- 
ler-lanc) Cheapfule, ribbon ma¬ 
nufacturer, and J. Liverjey, 
116. H'ood-ftreet * Cheap fide, ho¬ 
lier* citizens of the faid city* to 
reftare to the plaintiff the faid 
34/. 9 j. 9 d. fo attached, if the 
Plaintiff* within a year and a day 
thence next enfuing* fhould come 
into the fame court holden as 
aforeDid, and difprove apd avoid 
the debt in the Did plaint men¬ 
tioned, according to fuch cuf¬ 
tom : and thereupon the faid 
Major and W. Trajler > at the 
fame court, had execution of laid 
34 1. 9/. 9 d. t according to the 
tenor of fuch judgment in that 
behalf given* as by the record 

and 
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and proceedings thereof remain¬ 
ing in the chamber of l ha Guild- 
hall of the city of London afore- 
iaid more fully appears: and the 
Defendant averred further, that 
the laid 34/. 9 s. 9 d. fo attached, 
and of which the laid Major 
and W. Trajler had execution 
by virtue of liich judgment, were 
fo attached before the commence¬ 
ment of this fuit, and were part 
and parcel of the feveral fums of 
money in the declaration men¬ 
tioned, and not other or different; 
and that John Banks the now 
Plaintiff and John Banks in the 
plaint of the faid Major and W. 
Trajler mentioned, were one and 
the fame perfun, and not other 
or different, and that IV. Self, 
the prefent Defendant, and IV. 
Self in the aforefaid judgment 
and proceedings mentioned, -were 
one and the fame perion, and 
not other or different: and that 
the laid judgment and execution 
was {till in force, and not in the 
lead by the Plaintiff ditproved 
or avoided; and further, that 
the Defendant, at the commence¬ 
ment of this fuit of the Plain¬ 
tiff, was not nor is indebted to 
the Plaintiff in more money than 
the faid 34/. gs- 9 d. fo attached 
and taken in execution hv the 
laid Major and W. Trajler* by 
virtue of the aforefaid judgment, 
and that the faid 34 /. gs. 9 J. in 
which the Defendant was in¬ 
debted to the Plaintiff, was the 
very fame and identical fum of 
34/. gs. gd. fo attached and 
taken if! execution by the laid 
Major and IV. Trajler by virtue 
of the judgment aforefaid; and 
this the Defendant was ready to 
verify, &c. The Plaintiff de¬ 
murred generally to this plea, 
and the Defendant joined in de¬ 
murrer. 


The points made by the Plain- 
riff in fupport of his demurrer 
were, that the Defendant ought 
in his plea of the foreign at¬ 
tachment to have averred, xft, 
that the Plaintiffs in the court 
below fwore to their debt al¬ 
leged to be due from the Plain¬ 
tiff in this action ad. That the 
Plaintiff in this adtion was in¬ 
debted to the Plaintiffs in the 
court below within the jurif- 
didlion of that Court. 3dly» That 
it ought to have been further 
fhewn that at the 4th court a 
Jci. fa. iffued againft the gar- 
nifhee. 

Upon the full point reference 
was made by Bejl Serjt., for the 
Plaintiff, to Com. Dig. Attach¬ 
ment, 580. A. Lut. 985. Pcarft 
v. Calcot, W. Jones, 406, 1 Ro. 
Abr. 554. Hatton v. Ifemonger, 
1 Stra. 641. McDaniel v. Hughes , 
3 Baft, 367., and Morris v. 
Ludlam, % H. Bl. 36a. Upon 
the lecond point were cited x Ro. 
Abr. 554. j'l. 3 & 4* Morris r. 
Lndlam, zH.Bl.36i. Horton 
v. Beckman, 6 T. R. 760. lx>rd 
Kenyon's judgment there. 1 Vent. 
236. Co. Dig., Foreign Attach¬ 
ment, D. 3 Lev. 23. Lut. 984. 
Latch. ao8. Hern v. Slubbers, 
Priv. Lord. 2x3. x Saund. 67. 
note \. he. 74* note u x Rol.Abr. 
354., K. pi. 4- za Ed. 4.30. b. 
Trevor v. Wall, x T. R. x 5 i. 
Oram v.Embrej, Trin. zgG. 3. 
B. R. Stanian v. Davis, 6 Mod. 
2x3. S. C. Salk. 404. and Pea¬ 
cock v. Bell, X Saund. 73. And 
upon die third point reference 
was made to 1 Rol. 53 5. line x$, 
and x Com. Dig. 422. 

Shepherd Scijb, for the De¬ 
fendant, cited on the lecond ob 
je&ion, : Sbo- 5c6. 


S s The 


* 8 f 3. 
Banks 

V. 

Self. 
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AW. si. 

The drawer of 
a bill which is 
diihonoured by 
the acceptor, is 
not liable to pay 
Icterell for the 
time which elapfes 
between the day 
whereon the biil 
becomes due, and 
the day when the 
drawer receives 
notice of the dif- 
Jtcnour. 


The Court obferved that the to overthrow lo uniform a jirar- 
uniform cottrfe of pleading had lice without citing fo much as a 
been fo evet £jku the time of Angle applicable cafe in favour of 
the rear-books, Edw. 4.'a time: that requeft. 
and it was too much to alk them Judgment for the Defendant: 


Walker v. Barnes. 

r JT*HIS was an a&ion upon a bill of exchange, dated 
the 8th of Afar 1812, drawn bv the Defendant 
upon Spcnee % at a month’s date, payable to the Defen¬ 
dant’s order for lo/., accepted by the drawee, and dif- 
honoured by him when parable and prefctitcd for pay¬ 
ment. The Defendant pleaded non ajfumpfit as to all 
except 10/., and as to that, that he was at all times after 
making his promife, ready and willing to pay the to/., 
and that he tendered that fum to the Plaintiff on the 
nth of June 1812, being the day when the bill became 
payable: the Plaintiff in his replication joined iffue on 
the non effumpfit^ and rraverfed rhe tender, in manner and 
form alleged. Upon the trial of the caufe at the IVeJl- 
minjier fittings after Trinity term 1813, before Alans- 
field C.J., it appeared, that on the 1 ith of June the bill 
was prefented for payment by the holder of it, who 
refid ed in Cbarlet-Jheet^ MidJlefex Hof pit al , and who, 
on the twelfth wrote a letter, and put it into the two¬ 
penny poll-office, where it was marked with the poft- 
mark of four in the afternoon, apprizing the Defendant 
of the non-payment, and that the bill lay wyrh the 
holder. About eleven o’clock on the morning of the 
tliirteenth, the Defendant tendered 10/. which was re- 
fufed. For the Plaintiff, it was obje&cd that the tender 
did not cover the whole demand, inafmuch as damages 
were due for the intereft of the note during the deten¬ 
tion 
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tion of the debt from the nth to the 13th, and that 
the Plaintiff was therefore entitled to a vertfift on the 
iflue of non ajfumpfit , for ‘which was cited the cafe of 
Hume v. Pep lot, 8 Eafi, 168., and Mansfield C. J. re¬ 
ferred the point, fubje£f whereto the jury found a verdict 
for the Defendant on both iflues, with liberty to move 
to enter a verdict with-nominal damages for the Plaintiff. 

Befi Serjt., in this term, had accordingly obtained a 
rule nifi t again ft which 

Shepherd Serjt. now (hewed caufe: he urged that 
there was no distinction between this cafe, and the cafe 
of goods fold, wherein, although there was an exiftiug 
debt from the moment of delivery, yet a reafonabie 
time was given for payment; and it was no anfwcx to a 
tender of the price, to (hew that it was not made on the 
day die debt accrued. The holder of a bill has a r'ght 
to arreft: the acceptor without any prefentment to him, 
but it could not therefore be faid that a tender by the 
acceptor on the following day was evidence that he was 
not always ready to pay. Until the drawer receives 
from the holder notice of the diihonour of the bill by 
the acceptor, the drawer’s obligation to pay does not 
commence. The notice was not given till the 12th, and 
at eleven o’clock on the morning of the 13 th the De¬ 
fendant made the tender, which was an exercife of all 
reafonabie diligence : the cafe of Hume v. Pep/se t 8 Pafiy 
168. was decided on the defe&ive form of pleading the 
tender j namely, that the Defendant was ready to pay 
from tne time of making the tender. Here the Defen¬ 
dant. avers that he. was always ready to pay, and that at 
a certain time before the a&ion he offered to pay, and no 
previous demand and refufal xvas proved, which would 
have difaffirmed the continual readinefs, nor had the 
Plaintiff* controverted that allegation, and the jury had t 

S 3 propefty 
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v* 

BAkn'Es. 


properly found the vcrdi£t for the Defendant; if the 
Plaintiff contended that a tender made after the day was 
not a fufficient bar, he ought to have demurred to the 
plea. 

BJi Serjt., in fupport of his rule, urged that the 
drawer of a bill was a guarantee for the acceptor, as 
fuch, he contrafled that the acceptor fhould perform 
his contrail, or otlicrwife that he, the drawer, would 
he anfwerable for all damage fuftainod by reafon of the 
acceptor’s non-performance. That damage commenced 
ns foon as the acceptor had failed to fulfill his contract; 
and the drawer did not difeharge his guaranty, unlefs 
he paid the holder as well the amount of the bill, as all 
damages that had l>ecn fuftained by reafon of the deten¬ 
tion. And although the drawer could not be fued until 
notice of the di{honour, yet, immediately after notice, 
he became liable to make good ab initio the acceptor’s 
breach of contra££. The plea of tender could not 
be demurred to: it only profeffed to cover id/, of 
the demand, and as to 10/. it might be good, but 
the Plaintiff was entitled to a further fum as unliqui¬ 
dated damages, to which a tender neither could be nor 
had been pleaded, bat to which demand the Defendant 
had pleaded the general iffue, and upon that iiTue fome- 
thiug remained to be recovered, and the Plaintiff, and not 
the Defendant, was therefore entitled to the verdict. 
The verdict too, as it rcfpc£lcd the tender, was againfl 
evidence, for the tender was averred to be made on the 
11 th, and the proof was of a tender on the 13th. The 
videlicet under which the allegation was laid, would not 
cure the variance, fince the averment was material. If the 
tender had, in truth, been made on the nth, it would 
have been a bar to the action, bccaufe on that day no 
intereft had accrued; but a tender on no fubfequent day 
would have the fame effect, becaufe on every fubfequent 

day 
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day intereft had accrued; although the damages in the 
prefcnt cafe were !efs than a halfpenny, yet if the bill 
had been for many thoufand pounds, and the interval 
which elapfed before notice reached the drawer, had 
been of many month's continuance, which might eafily 
happen in the case of foreign bills, the damages would 
hare been a confiderable fum ; and the fame principle 
muft govern the one Cufe and the other. This was not 
like the cafe of goods fold, whigh do not bear intereft, 
becaufe the law intends a reafonable time for payment 
of them : it was more like the cafe of a bond, upon which 
Solvit pojl diem was no plea, until it was given by ftatute. 

If the Defendant’s argument is right, the Defendant 
would, in all actions on bills of exchange, be entitled to 
dedudl from the verdidi the amount of intereft between 
the day whereon bills became due, and the day when 
the firft notice is given of the dilhonour to the drawer, 
but that is contrary to univcrfal practice, and never yet 
was contended for. 

Mansfielh C. J. The cafe has been well argued, 
but the Plaintiff is not entitled to a verdidt. If the ac¬ 
ceptor does not pay the bill when it is due, the drawer 
cannot find out by infpiration who is the holder; and 
till he finds out that, he cannot pay the hill; when he 
has found out who is the holder, he is bound to pay the 
bill within a reafonable time j if he does not, he is liable 
to damages for not performing his contract, thofe da¬ 
mages arc the intereft on the bill. The drawer has no¬ 
tice of the diflionour on the xath: on the morning of 
the 13th he tenders the money. Is not this all that a 
man can reafonably be required to do ? Is it not all that 
he undertook to do ? The verdidt is right. 

Heath J. I am of the fame opinion. It would oc- 
cafion many mifehievous adtions if it were otherwife. 

S 4 Dallas 
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Common of 
pafture appurte¬ 
nant to a meflluge, 
for cattle not 
levant and cou- 
chant on the mef- 
fuage. Qu. 

Common ap¬ 
purtenant con¬ 
verted to common 
in grofs by de¬ 
tailing it. Qu. 
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Dallas J. It teems to me that there is 110 unjuft 
detention of the debt for which any damages ought to 
have been given ; the drawer has done all he could : he 
was not bound to pay except from the time of the notice 
given ; he has done therefore all that he was bound to 
do, aad-was entitled to a verdift. (a) 

Rule difeharged, 
(a) Cbambrt J. was abfent. 


Bunn v. Channen. 

JK replevin for taking two milch cows in Lord's Mead, 
in the parilh of Charminjler, in the county of Dorfet , 
tried before Cbambrt J. at the Dorehefitr fpring affixes 
1813, the Plaintiff pleaded to the Defendant 1 * avowry 
a right of common of pafture for two cows, appurtenant 
to a melluage. Upon the evidence it appeared that 
there was not land, parcel of the meffiiage, fufficicnt to 
winter the cows, but no objection wa6 taken by the 
Plaintiff’s counfel on that fcote. The perfons in the 
parilh having fimilar common rights, were, as it appeared 
in evidence, in the pra£tice of letting them. After 
yerdi£t for the Plaintiff, Pell Serjt. had in Eajltr term 1813 
obtained a rule nift for a new (rial, upon the ground 
that the verdift was againft the evidence of the fa£ts, 
which it would be immaterial here to detail. On this 
day Cbambrt J., in reporting the evidence, obferyed that 
it appeared that the cqmmoners were in the habit of 
letting'thefe rights, and for the time converting them 
into common in grofs : that this common w 4 s common 
appurtenant, but it Teemed, that jt did not require levancy 
and couchancy. 

The rule was made abfolute for a new trial, on pay r 
meat of cofts. 
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Randle and Others, Affignees of Anderson, 
a Bankrupt, v , Blacrburn. 

r |TIIS was an action for goods fold and delivered, 
warehnufe room, and other articles. Upon the 
trial at Guildhall at the fittings in this term before 
Mansfield C. J., it appeared that the Plaintiffs having 
made a requeit that the Defendant would fettle his ac¬ 
count, the Defendant, who had a counter-claim, made 
out in his own hand-writing the following ftatement ; 


AVu. 34, 


The whole of 
the account which 
a party giver of 
a traniadlion 
mult be taken to¬ 
gether, and his 
admiflion of a fadl 
diiadvantagvous 
to himlelf (hall not 
be received, with- 

_ _ _ . . , n out receiving at 

Account, Drs. Meflrs. Q/untin, Blackburn , and Son, as t jj e r. M t j me j,i* 

agent for the owners of the ftiip Union , in account cotemporaneous 

with the affignees of Day id Anderfsn and Co. aflemon of a fadt 

- favourable tohnn- 

felf. 

And that, not 
merely as evidence 
that h" made fuch' 
a counter clahn,- 
kut as admifliWe 
evidence erf the 
exigence rf the 
matter in his dip. 
charge, which 
he' aliens. 




X. 

d. 

To white oak 

465 

6 

3 

White-pine 

- i<38 

10 

6 

Ditto 

3 2 

0 

0 

Ground rent and ftfndries 

52 

5 

3 


71& 

2 

0 

Qne-temh pff for exchange 

71 

l6 



646 

s 

9* 

Difcount 20 per cent. 

- 161 

I z 

3 
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He delivered this account to his own agent, the witnefs 
Sinclair t having previouffy inftrutfced him as to the 
nature of the defendant’s counter-claim, and deffred him 
to wait on the plaintiffs and adjuft the account with 
them, whereupon Sinclair wrote down on the fame 
paper the following memorandum: ** N. B. Bill of 
Jading marked by Anierfm and Co. Demurrage 104 
(days at 7 guineas a day from. 4th July to 17th OHcbtr .-** 

an4 
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v. 
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and went tt> the Plaintiffs, of whom he made a claim 
for the 764/. 8/. demurrage, but they not allowing ft, 
the meeting produced no fettlement, but he left the 
above mentioned paper in their hands, which, upon the 
trial, they produced as evidence of the Defendant’s ad- 
million of the whole of the Plaintiff’s demand. Jllaw- 
field C. J. however, held, that the whole which appeared 
on that paper mull be taken together, and that it ad¬ 
mitted only the balance of the account after deducting 
the demurrage •, and the jury, under his direction, found 
a verdict for the balance only. 


Vaughan Serjt. in this term moved to incrcafe the 
damages by the amount of the demurrage, contending 
that the Plaintiff had diftin&ly admitted upon this paper 
that he was indebted in the whole fum demanded on 
the one fide, and that on the other tide lie only fet up a 
counter-claim to reduce it, which he was bound to fub- 
ilantiatc by evidence, but that he had given no evidence 
whatever that any thing was due to him for demurrage. 
There was an ad million and mutual acquiescence as to 
the one fide of the account, but as to the other there 
was no mutual acquiefcence. The Defendant docs not 
even claim or enter it as an item of credit on that 
account. 


Mansfield C. J. The Defendant never admitted 
this account as diftinct from the demurrage: his ftatc- 
ment was made all in one breath ; and I cannot diitin- 
guifh what he admitted to be due for the timber, .from 
what he claimed for the demurrage : the verdict there¬ 
fore was only for the balance, and was perfe&ly right. 
Sinclair was to go to the Plaintiff’s to fettle the account, 
to receive what was due from them, and allow whet 
was due to them. It would be doing monilrous injus¬ 
tice if we were not to hold this, that the whole of the 

declara- 
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declaration muft be taken together. I always have 1813. 
drought that if a man gave an account of a trailfa&ion* ' 

the whole of it mult be taken together. v . 

Blackbur*. 

Heath J. was of the fame opinion. 

Chambke J. concurred. 

The Court refufed the Rule. 


Edwards v. Williams. 


Nov. 34. 


j£JETWOOD Serjt. had obtained a rule niji that the 
bail-bond which had been given in this cafe, might 
be delivered up to be cancelled upon the Defendant's 
entering a common appearance. The Defendant had 
been holden to bail upon the Plaintiff’s affidavit, which 
ftated that by a certain memorandum of egreement 
made between the Plaintiff and the Defendant, after 
reciting that the Plaintiff had complained that the farm, 
premifes, fences, gates, &c. belonging to the farm called 
Sych bant ucha in the parilh of Ptnderrin , in the county 
of Brecon , had been long before neglected, and were 
then out of repair, the Defendant agreed and engaged, 
in order to prevent litigation, that he would within fix 
months put all and fingular the premifes into good and 
tenantable repair, fuch repair to be pointed out by Mr. 
Shepherd , and to be done to the fatisfa&ion of Mr. Mor¬ 
gan of Grawan; and in confideration of the Plaintiff’s 


If a tenant bind 
himfelf in a pe¬ 
nalty of loot, for 
performance of 
repairs within a 
certain time, the 
Court will not 
permit him to be 
holden to bail for 
the too/, upon an 
affidavit which 
does not Ihew in 
what refpedt and 
to what amount 
he has violated 
his contraA. 


allowing to the Defendant the above-mentioned time to 
do the repairs, he thereby engaged to pay the Plaintiff 
the fum of 100/., in cafe the Defendant (hould negleffc 
to perform the laid agreement in all refpetts 1 and that 
it was thereby further agreed, that in confidention of 

that 
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Edwards 


v. 

Williams. 


that agreement, no further proceedings fhould be taken 
in an cjc&ment which the Plaintiff had commenced, 
and that each party (hould pay his own coils thereof 4 
and the Plaintiff proceeded to fwear that the Defendant 
was juftly and truly indebted unto the Plaintiff in the 
fum of 100/. in that agreement in that behalf men¬ 
tioned, for and by reafon of his not having put all and 
fmgular the premifes into good and tenantablc repair 
according to the agreement, although fix months from 
the date of the agreement had clapfed, and although the 
Plaintiff had performed the agreement on his part. 
Heyward contended that no fuch debt arofc upon the 
recited agreement, as would juftify the Plaintiff in hold¬ 
ing the Defendant to bail in this cafej for that it did 
not appear that any repairs had been pointed out by 
Shepherd to be done, or that At organ was diffatisfied 
with the manner of doing them. Neither was it fit 
that a Defendant ihould be holdeu to bail ou a contract, 
ou which a jury would be entitled to affefs the damages 
really fullained, and they might be much lefs than the 
fum two in to. 


Shepherd Serjt. (hewed caufe, contending that this fum 
sva3 in the nature of liquidated damages, and that it was 
pofitively fworn to be due. 


Mansmeld C. J. held that the Defendant ought not 
to be holdcn to bail. 


Heath J. I think fo too. It is a very great power 
which one man has over another: the oath cannot be 
controverted ; and it ought to be very diftin£l!y {hewn 
on the affidavit that there is a debt. 

Chambke J. I think the affidavit is inefficient. If 
the damages, as the Defendant’s counfcl obferves, were 


ever 
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ever fo fmall, the whole fum, if not to be confidered as 
a penalty, would be recoverable ; but in Ajllcy v. Wel¬ 
don, 3 Bjf. & Pull. 346., that circumfiance determined 
the Court to hold the fum a penalty. But here I think 
the affidavit is not fufficient. 

Rule abfolute to'difcharge the 
Defendant out of cuflody. 


1813. 

t « 

Edwa IU3S 
V. 

Williams. 


Anonymous. 

Plaintiff,-Deforciant. 


J^LOHSET Serjt. moved that a fine might pafs as to 
all the conufors except as to one, whofe acknow¬ 
ledgment had been taken incorrectly, and whofe intereft 
was fo inconfiderable, that the parties did not think it 
worth while to have another fine from her. 

Fiat. 


Norn. *4. 


Lloyd v. Crispe. 


Non. t$. 


If the vendor 
of a leafc, in 
which is a cove, 
nant not to aflign, 
contra dl to affign 
his intereft, it is 
incumbent on him, 


'pus was an action of ajumbfit: the declaration 

flated, that by an agreement made between the 

Defendants of the one part, and the Plaintiff of the 

other part, the Defendant in confederation of 50/. 

earneft then paid, and the further fum of 291/. 5/. to be 

paid .to him by the Plaintiff at the time thereinafter aiidom on°the 

mentioned, did thereby agree to fell and affign over pwchafer, to jto- 

unto the Plaintiff all his filtered in the leafe of the f- ure fhe iciTor’* 

licence for the 

, ■ alignment. 

If a covenant not to affign contain an exception in favour of afligmnent by will, 
femble, that executors claiming under the will are not within the.excejuion, fo as to be 
t(t liberty, to fell for payment of debtsfvithout licence of the leflbr. Per Mam- 
jf'M C.J. 


Duiit 
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Duke’s Head , fituntc at Lc.uJ.rrkrad, feven years of which 
were unexpired at T*ady-day then ljft, fuhjedt to a rent 
of 18/. 18 s. per annum i alfo to a covenant to brew all 
beer fold on the premifes, and buy the malt for that 
purpofe of Mr. William Stone, of Lealberhead t which 
covenant, with others contained in the faid leafe, had 
then been read and explained to the fatisfa&ion of the 
Plaintiff; and the Defendant did thereby agree further 
to fell fuch part of his houfehold furniture, fixtures, 
utenfils, and cffe&s then on the premifes, and that he 
might have a right to difpofe of, at a fair appraifoment, 
to be made by E. Tmlnr and Co. 5 and the Defendant 
did alfo agree to fell his flock of beer, foreign and Bri- 
tifi fpirits and wines, not exceeding 150/., the value of 
which Ihouid be afeernuned by two proper peifons or 
their umpire; and alfo to affigu the beer and other 
licences, on being paid for the unexpired term therein ; 
to mend, or allow for, aii external damaged windows, 
and clear the premifes from all arrears of rent and taxe* 
whatever up to the 29th. day of September then next, 
which was the time mutually agreed on for quitting 
and taking pofTe/Tion, and completing that agreement ; 
all expences attending the completion of which ihouid 
be paid in equal monies by the \ endor and the pur- 
chafer } in confideration of which, the Plaintiff did agree 
to accept fuch alignment of the leafe, pay the rent, 
and perform every covenant on the 1cdee’s part con¬ 
tained therein from thenceforth, and alfo pay the fum 
f 291/. 5the remaining-part of the purchafc-xnoney 
for the leafe 5 alfo accept and pay for the goods, fix¬ 
tures, ftock in trade, &c. at the fcveral fums the fame 
might be appraifed at as aforefaid } and if the Plaintiff 
ihouid neglc£ty or refufe to comply with, or not com¬ 
plete his part of that agreement on or before the 29th 
day of September thej, next, the depofit-money then paid 
Ihouid be forfeited, and the Defendant Ihouid be at full 

7 liberty 
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liberty to clifpofe of the premifes. And for the true 
performance of that agreement, the Plaintiff and the 
Defendant bound thcmfelves unto the other in the fum 
of 100/., thereby mutually agreed to be the damages 
afeertained and fixed on breach thereof; the faid fum 
of 100/. to become a juft debt, and recoverable in any 
of his majefty’s courts of law, it being iirft underftood 
and agreed, that the Plaintiff 1 fliould pay the amount of 
the leafe, flock, aud effects, and the Defendant (hould 
accept the fame in the following manner, that is, that 
the Plaintiff {hould, at the time of taking poffeffion, pay 
unto the Defendant • the fum of 500/. in Bank of Bug- 
land notes, and give three bills, of equal fums, to be 
then dated, payable in one, two, and three months, for 
the amount of die flock of beer i and for the remain¬ 
der of the fum, being under 100/., the Defendant 
thereby agreed to give the Plaintiff credit for the fpace 
of 12 months, and for any further fum not exceeding 
5c/. 18 months’ oredit, and fo on for every 50/. till the 
amount was made up, (exclufive of the ilock of lpirits, 
wines, and compounds,} the Plaintiff to give die De¬ 
fendant fuch fecuritv for the fame, as E. Imber fliould 
propole. The Plaintiff then averred mutual promifes, 
and readinefs on his part to accept and receive from die 
Defendant an aflignment of die leafe, and pay the rent, 
and perform every covenant on die lefiees’ part con- 
taiued therein, and every other particular of die agree¬ 
ment, enumerating them; but that die Defendant did 
not nor would, (although often requefted,) on die faid 
eyth day of Septembtr , or at any other time, ailign over 
unto the Plaintiff all his intcrcft to the' leafe of die faid 
Dukes Head , or give the Plaintiff poffeffion thereof, or 
perform, or fulfil the agreement on his part to be per¬ 
formed and fulfilled, but had wholly neglected and 
■refufed, contrary to the tenor and. effect of the faid 
agreement in that behalf, and of the Defendant’s pro- 

mife. 
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mifej and in breach thereof; and the Plaintiff averred 
fpecial damage, and that thereupon, under and by virtue 
and by reafon of the breach of the agreement, the De¬ 
fendant had forfeited and become liable to pay to the 
Plaintiff the fum of too/, in the agreement mentioned. 
The fecond count averred, that in coufidcration of the 
fcveral matters to be done on the Plaintiff's part of the 
contrail, as above enumerated, the Defendant under¬ 
took that he had then lawful title, right, and authority 
to aflign the leafe of the premifes, and averred as a 
breach that he had no right to affign. There were 
alfo the ufual money counts. Upon the trial of 
this caufe at the fittings after Hilary term 1813, it 
was proved that the leafe of the Dube's Head , which 
had originally been granted to Ketjbanv, contained a 
provifo for re-entry on breach of covenant, and a cove¬ 
nant on behalf of the tenant, that Kerjha-a his execu¬ 
tors, adminiftrators, or afligns, (hould not nor would* 
at any time during the term, aflign over or otherwife 
part with that indenture, or the demifed premifes, to 
any perfon or perfons whomfoever, except by his or 
their laft will and teftament, without the licence of the 
leffor, his heirs and afligns, in writing, under his or their 
hand and feal for that purpofe firft had; it appeared to 
be recited by the alignment to Cr ifpc, that the original 
leffee was dead ; he had by his will devifed his leafe to 
Mary Ker/fiaw, his widow, and appointed her and 
others his executors ; and all his executors had afiigned 
the leafe to die Defendant, without aflbnting to the 
devife to the widow. It was diftinclly proved that the 
leflbr had received rent from the Defendant in 1809, 
and ever fince, but it was not diftimflly proved that he 
had previoufly become acquainted with the fa& of 
alienation. The Defendant had accompanied the Plain¬ 
tiff on the 28th of September, the day preceding the day 
fixed for the completion of the agreement, to the leffor, 
to endeavour to obtain his confcnt to the aflignment, 

5 but 
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but the lefTur declined giving it, faying it aoqft bf -a 
fubjcfl of conGderation. The Defendant at -the trial 
contended, that he had not contra&ed ( to.obtaip»tbe 
le(Tor’s confent to the al&gntnent ) it was incumbent on 
the Plaintiff, who by the contrail admitted fall notice 
of all the covenants in the leafe, to procure that; and 
as he, the Defendant, was willing to aflign h» leafe, jf 
the Plaintiff would accept it, and deceive the refidue of 
the purchafe-money, he had done all which-he bpd con- 
trailed to perform, and the Plaintiff could not recover 
back the depofit, but muft he nonfuited. Mansfield C. J. 
was of opinion, that the Plaintiff having had the cove¬ 
nants read over to liim, and being perfeilly conufant of 
the reftriefcion again(t alienation, had taken on himfelf to 
obtain the landlord’s confent, and he accordingly directed 
a nonfuit. 


??*3- 

I Sjctxo 


t». 

exists. 


Befi Serjt. had in Eafier term 1813 obtained a rule 
nifi to fet afide the r.onfuit and have a new trial. 

Shepherd Serjt. in Trinity term (hewed caufe. He 
contended that the Defendant waa well in as affignee, 
for the le^or had received rent of him for fervoral years, 
and had thereby waived the forfeiture, if any-bad been 
incurred, and that after fuch waiver, the affigpee-waa at 
liberty to re-aflign to whom he would, without any fur¬ 
ther confent of the lefTor. The executors of Ktrfbfrw 
like wife came within the exception : as Kerjhaw might 
d>y will aflign to his executors, fo might his exeCtttors 
legally aflign to any other perfon, for the law intends 
that they take the afiets for the payment of .debt*, for 
which it is necefikry that they (hould be fold j the «xe- 
cutocv, therefore, were not reftrained by any-further 
affignment} but if they were, she forfeiture had been 
-waived. [GVMr I. The ground of Damper?S'rift, 4 Co. 
up-, waa this: the provtfo was, thatthelHte- fcrliis 
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afligns (hould not alien the premifes to any perfon or 
perfons without the fpecial licence of the lcflors: the 
leafe therefore was to be void if any aflignment was 
nude. And there the Court was of opinion, that if 
the condition was once difpenfed with, it was wholly 
difpenfed with, becaufe the provifion for making void 
muft exift entire or not exift at all. But here is an ex¬ 
ception out of the original reftri&ion to alienate, fo that 
in the alienation by will, made by the Ieflee, there was 
nothing to licence.] Although the excepted alienation 
might be lawful, yet if the fubfequent alienation by the 
executors were unlawful, the forfeiture thereby incurred 
was waived by the receipt of rent from the Defendant. 
But the true confirmation is, that every fubfequent 
aflignee claiming under the will of the Ieflee, was at 
liberty to aflign. [Man!field C. J. Hor is it material 
to the Defendant which way that queuvn may be? 
For here is an aflignment undoubtedly made to the 
Defendant by Mary Kerjbanv , either as legatee or exe¬ 
cutrix, and this aflignment is aflented to by the leflbr. 
Cbamhre J. It is no breach of the condition, if it is 
excepted by the condition itfelf; it is no violation of 
the condition impofed by the landlord ; there is no per- 
mifiion therefore given by him. Gibbs S. Is not this 
the flrength of the/Defendant’s cafe, tliat the provifo 
makes an aflignment by the Ieflee, his executors, admi- 
niftrators, or afiigns, void, except it be an aflignment by 
will ? Now Imre is an aflignment by Kerjbanv by will : 
here is another aflignment by his executors, not made 
by will, which falls within the provifo, and not within 
the exception. I do not fay that the Defendant is right 
on the whole: but is not this the flrength of his cafe, 
that though Kerjbav ?s aflignment was good, and the 
aflignment by the executors bad, yet that the fubfequent 
receipt of rent by the lefTor from the Defendant, has 
waived the forfeiture and releafed the condition ?] The 
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Defendant was a fervant in the houfe during the life o£ 1813. 
Ker/baw, and ufed to go to the leffor, Stone, and receive s r.fA vw 
the malt of him to brew his mailer’s beer, and pay the ^ 

rent; therefore it is not clear that the Defendant could Crisp*. 

diftin£lly prove that Stone knew that the Defendant at a 
later period applied for the malt or paid the rent in the 
chara&er of ailignee of the term. 


Bejl Serjt. contra . The quellion railed of re-entry 
and breach of condition is irrelevant: the true quef- 
tion is, whether on the 29th of September the Defend¬ 
ant had made out a marketable title to the leafe. The 
point now made, that the neceffity of licence had been 

waived, was not railed even at the trial, but is now fo 

r 

the firft time brought forwards. The Defendant neve r 
informed the Plaintiff that no licence was neceffary; 
but, on the contrary, went with the Plaintiff to Stone 
to alk a licence, which was refufed. This, therefore, 
is not to be tried on the fame ground as a quellion of 
right of re-entry : but if it were, this differs from Dum - 
port’s cafe, becaufe there was no exception : here is an 
exception in favour of a difpofnl by will $ and the eilate 
having paffed to executors, the law will extend that 
exception fo as to include an affignment by executors 
in order to enable them to perform the duties which 
the law requires of them, viz. to fell the effe£ts of the 
teflator for the payment of debts : the alGgnment to the 
Defendant therefore comes within the exception, and 
the intended aflignment by the Defendant to the Plaintiff 
is the firft which requires a licence, and therefore the 
condition has never been waived. It was not incumbent 
on the Plaintiff to obtain the licence. If a party contrails 
to fell a term, which ihall endure feven years, it is not 
enough for him to tender a conveyance of a defeafible 
term which may by poflibility endure feven years if the 
pnrehafer ihall be able to do another very important act 

T 2 10 



256 CASES in MICHAELMAS TERM 

to corroborate it. A large confuleration is paid, which 
cannot be meant as the price of a term, which, if the 
leffor diflents, may be inftantly terminated. On whom 
would that duty naturally devolve? the tenant, who 
was well acquainted with his lcfTor, or a ft ranger who 
was unknown to him? It was therefore the duty of 
the Defendant to obtain this permiflion : and the Plain¬ 
tiff may recover his penalty, or, at all events, the Plaintiff 
having paid his depofit money on a confuleration which 
has failed, is entitled to recover it back. The honefty of 
the cafe is flrongly with the Plaintiff. 

Cur adv. vult. 

Mansfield C. J. on this day delivered the opinion 
of the Court. 

In this cafe the Defendant was in pofTeflion of pre- 
mifes leafed by Stone to Ketflaw, and aftigned by Ker- 
flaw to the Defendant, who agreed to aflign his intereft 
to the Plaintiff. The time was fixed at which the pof- 
feffion (hould be delivered } 50/. was paid by the Plain¬ 
tiff as an earneft of the bargain, and a penalty of 100/. 
agreed upon for the performance of the contra£V on 
either fide. There was a covenant in the original leafe, 
that the leffee (hould not aflign without the licence of 
the leffor : and this covenant was known to the Plaintiff' 
at the time the agreement was made. After making 
the agreement the Plaintiff and the Defendant went to¬ 
gether to the leffor to requeft him to accept the Plaintiff 
as his tenant, which he refufed to do; and confequcntly 
it became impofiible for the Plaintiff to take pofTeflion of 
the premifes; and he brought this a&ion to recover the 
depofit of 50/. On the trial no fraud appeared on the 
part of the Defendant, nor was there any evidence on 
his part of an engagement to obtain the confcnt of the 
landlord to the aflignment. My impreflion was, that 
the Defendant had only agreed to part with his intereft 
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in the term as far as he was able fo to do \ and I have 
doubted even Cnee, whether the obligation upon him 
could be carried further; but my brethren are dearly 
of opinion, that the Plaintiff not being able to enjoy 
the premifes, and having paid the depoCt of 50/. for 
nothing, may recover it back again j and that it was 
the bufmefs of the Defendant to obtain the landlord's 
confent. I ftill retain my doubts upon the fubje£i, but 
I fubmit to their opinion. There muft, therefore, 
be a new trial; but without coils, as there was a 
mifdire&ion. 


1813. 

Lloyd 

Cklsfjb. 


The Chief Juilicc then fuggefted *to Btjl that the 
new trial would probably be of no avail to the Plain¬ 
tiff ; for that the Defendant had been in poffefiion of 
the premifes Cnee Kerjhaivs death, and Stem had re¬ 
ceived rent from him as tenaut. If, therefore, it could 
be ihewn that KerJ/uvw had been allowed to aflign to 
Crifpt the necelhty of a licence for the fubfequent argu¬ 
ment would be done away. 

Rule abfolute. 


Reed and Stevens v. Williams and Wllcox. a 'sv. zj. 


r JpHIS was an action brought to recover the price of Cores A deed wlerc- 

furnifhed for the ufe of a Clip. The Defendants a P crlon con- 

pleaded in abatement that a perfon named Drake ought n.oietv,” is vrim.i 
to be joined as Defendant, and upon this plea iifue was /*«> evidence dut 
tendered and joined, and the parties went to trial, when owncr^of thcVher 
the Defendants produced a bill of falc of the {hip, where- moiety, 
by the Defendant Williams and Drake conveyed “ one * ,otu ' e ,IlL ‘ 
full moiety of the fliip Sarah , and one full moiety of her [,°u!nto he rrl ** 

fumed from the 

fail of altefting another perfons execution thereof 


T 3 
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V . 

Wilcox. 


mails, &c. to the Defendant Wilcox ; the bill of fale was 
attefted by one of the Plaintiffs. The Defendants alfo 
proved that Drake , who acled as the captain of the 
veiTel, had drawn bills in payment for (lores for her; 
whereupon the jury found a verdidl for the Defendants. 


Vaughan Scrjt. in this term had obtained a rule nift to 
fet afide the verdict and have a new trial, which being 
now called on to fupport, he argued that the fact of one 
of the Plaintiffs being attefting witnefs to the bill of 
fale, was not, as Lens Serjt. had put it at the trial, evi¬ 
dence that he knew the contents of the deed, (which the 
Court eafily granted him.) Secondly, that the moiety 
which Drake and Williams transferred, mud be prefumed 
to be, fmee nothing appeared to the contrary, the only 
intereft that Drake had in the veflel. But, thirdly, this 
bill of fale was no evidence againd the Plaintiffs, who 
were not parties to it. As to Drake’s ailing as owner, 
he might have drawn the bills either as agent, or 
captain. 


Mansfield C. J. Where there is a general convey¬ 
ance, as here, of a moiety of a fhip, without faying 
more, the ordinary and fair conduction is, that the 
conveying parties are owners of the whole. Drake 
ailed as owner: that is fullicient to fhew that he might 
be charged. 


Rule difeharged* 
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Hind, Demandant; Milne, Tenant; — Nm.*;. 

Vouchee. 

r JTlERE being about twenty parties in this recovery, Ret ani of ^ 
the taking of whofe acknowledgments neceflarily of entry amended 
occupied a confiderable time. Lens Serjt. was permitted taking 

to alter the returns of the feveral writs of entry, fo as to the acknowledg- 
make them coincide with the times when the acknow- meau - 
ledgments were actually taken. 


Germain v . Burrows. 


Naif. a;. 


r pHE Plaintiff had artefted the Defendant for 30/. and 
upwards, and upon the trial of the caufe»it ap¬ 
peared, that the Plaintiff, who was a baker, had employed 
the Defendant, who was a carpenter, to do fome work 
for him under an agreement to pay him in bread. The 
Defendant had done work for the Plaintiff to the amount 
of 25/., and the Plaintiff had fupplied bread to the De¬ 
fendant to the amount of 30/. and upwards. The De¬ 
fendant had been preffed to ftate his demand, and had 
neglected fo to do. The Plaintiff having recovered a 
verdi£t for the balance only, Vaughan Serjt. now moved 
upon the ftatute 43 G. 3. c. 46. that the Plaintiff might 
pay the colts of the action, for holding to bail without 
probable caufc, upon the ground that under this con¬ 
tract, the work done by the carpenter was payment for 
the bread, and not matter of fet-off. 


Two tradefmen 
agree to deal with 
each other by way 
of barter ; if the 
one refufes to Rate 
the account, the 
other may arreft 
him for the whole 
value of the goods 
which he has fur- 
niihed to the party 
refilling. 


The Court adverted to the Defendant’s negle& to de¬ 
liver an account of his demand, and held that the work 
done by the Defendant might be ufed as fer-off: there- 
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fere the original debt might truly be fwom to aa 30/. % 
and obferving that there was no pretence for the 
motion, 

Refufed the Rule. 


JJovt aS. 


Blandford v. De Tastet. 


Tie Court re* 
fufed an attach¬ 
ment again (i a wit- 
jiefs, who beiug 
fubpeenaed with¬ 
out particular no¬ 
tice when the caufe 
would come on, in 
the courfe of his 
third day’s at¬ 
tendance left the 
court to attend 
to urgent bufinefs 
of his trade, al¬ 
though the caufe 
was tried in his 
abfence and the 
Plaintiff nonfuited, 
which his evidence 
would have pre¬ 
vented. 

So, though the 
witneb was in¬ 
duced to leave the 
court by the re- 
prefentation of the 
adverfe attorney. 


f^EST Serjt. had on a former day obtained a rule nifi 
for an attachment of contempt again ft Charles 
Dearn, for not attending as a witnefs when called upon 
his fubpxr.d at the trial of this caufe: his affidavit ftated 
that the Plaintiff’s attorney had waited on Dearn fome 
days before the trial, and had fnewn him fonic writing, 
which Dearn admitted he believed was of the Defend¬ 
ant’s hand } he had therefore ferved him with a jubpeena, 
and it* was fwom that he was a necefiary witnefs, and 
that the caufe being called on, and the witnefs being not 
in attendance, the Plaintiff was nonfuited for want of 
this proof, and for no other reafon. There was a fum 
of 3000 1. depending on the a&jon. 

Shepherd and Vaughan Serjt s. (hewed caufe again ft 
this rule, upon affidavits, which ftated that the witnefs 
knew nothing of the tranfaQion, except that on a paper 
being (hewn to him, he believed it to be the Defendant’s 
hand-writing: that he attended two whole days at Guilds 
hall waiting for the caufe to be called on, and part of a 
third day, which being Saturday, a day on which the 
brokers are accuftomed to receive and pay their balances, 
and the witnefs, who was a broker, having feveral heavy 
payments to make on that day, he quitted the court to 
go to his counting-houfe for that ptirpofe, leaving feveral 
fpecial jury caufes untried, (landing in the paper before 
this | that he returned as foon as hie bufinefs would per- 

mit, 
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mit, but found that the caufe had been called cm and >8 13* 
trial 1 that the witnefs was wholly unconnected with the 
Defendant, and had no intereft in the caufe, and that he v . 

had received no notice from the Plaintiff of the time D*TA*rrr. 
when the caufe was likely to be called on, except by the 
fervice of the writ of fubpocnd. That three of the De¬ 
fendant’s clerks were in attendance at the trial, each of 
whom knew the Defendant’s handwriting better than the 
witnefs did. They urged that when a Plaintiff has the 
command of feveral witnefies, who can prove a fa£t, it 
was not reafonable that he ihould compel a (tranger to 
fucrificc his own bufinefs to die Plaintiff’s ele&ion. 

Be/?, cantrh, upon his affidavits, denied that any fpe- 
cial jury caufe on that day ftood in the paper before this 
caufe; there were only common jury caufes, and he 
fuggefted that this witnefs was kept out of the way by 
an artifice of the Defendant, who wifhed to compel die 
Plaintiff to go into the adverfe quarters for a witnefs to 
prove the Defendant’s handwriting, which the Plaintiff 
was not bound to do, and he infilled on the Plaintiff’s 
right to this procefs of contempt. 

Mansfield C. J. This application is made here for 
an attachment for a contempt of the Court. If a witnefs 
from an ill motive, or from negligence and inattention 
abfents himfeif, it is a contempt} for a perfon who re¬ 
ceives a proccfs of die Court is bound to obey it; but I 
do not think that under the circumflances this gentle¬ 
man is guilty of a contempt; he (hews his williugnefs to 
obey by attending two days, and part of a third 1 and a 
perfon who ferves a fubpeend does no more than is rea¬ 
fonable in telling the witnefs when he is expefted to be 
Called: for a witneft may be fubpoenaed when there are 
40, 50, or 60 caufes in the paper to be tried before that 
in which his evidence is required, and he attends till it 

is 
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1813. 

Blandford 

v. 

DsTastet. 


is called for, he may be leaving his trade for the fpace 
of eight or ten days together, which he would not per¬ 
haps willingly do for many pounds a day: here the 
Plaintiff’s attorney might have called out for his witnefs 
before the jury were fworn ; and if he had not anfwcred, 
the Plaintiff' might have withdrawn his record. There¬ 
fore the extent of the inconvenience, in having a non- 
fuit, is his own fault. Then as to the nature of the 
fafts, Mr. De Tajlet is one of the greateft merchants in 
London , and I fhould think there could hardly he a day 
when there were not perfons in the court who knew 
Mr. De Ta/iet's hand-writing, if the Plaintiff’s attorney 
had looked for them. Under thefe cireumfiances, I 
think it no contempt. 

Rule difeharged. 


In the fame caufe Be/I had obtained a rule nifi for an 
attachment upon the like ground againfl another witnefs, 
Urbanus Sarioris , who was ferved with a fubpoend to prove 
the hand-writing of Lewis Sarioris. 

Lens (hewed caufe upon an affidavit, that at the time 
of the fubpoend being ferved, the witnefs had told the 
Plaintiff’s attorney, that his clerk, named ChriJIian , whofe 
time was much lefs valuable, knew the hand-writing as 
well as himfelf, and that the Defendant’s attorney had 
fince told the witnefs that he need not attend, for that 
he would take care that the hand-writing fhould be ad¬ 
mitted, trading to which promife the witnefs quitted 
the court, thinking the matter wholly arranged, but 
the Defendant’s attorney did not make the required 
admiflion. 

Be/I contended this was a fraud “between the adverfe 
attorney and the witnefs. 
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Mansfield C. J. I do not wonder at the Plaintiff’s 
fufpicions in this cafe; but Sartoris might Teafonably 
fuppofc he ffiouid not be wanted, becaufe, as he fays, 
ChriJHan , who was in court, could have proved the 
hand-writing, the only fa£l to be proved. 

Rule difchargcd. 

u 



Blakdford 


V. 

De Tastkt. 


Mander, Demandant ; IIookney, Tenant; 
Green, Vouchee. 

AUCHAN Serjt. moved that a recovery might 
pafs, notwithftanding two objections which the 
officers made to the affidavit of taking the acknowledg¬ 
ment. It was fwom that the commiffioner was an 
attorney of his majcfty’s Court of King’s Bench, with¬ 
out adding the words “ at IVeJImittJier .” The Court 
overruled this objection. But the other was, that the 
affidavit was written on paper, to obviate vghich, the 
agent to whom it was tranfmitted from the country, had 
induftrioufiy palled the paper containing the affidavit 
upon a (kin of parchment, and this, it was hoped, was 
a fufficient compliance with the rule of Court requiring 
that the affidavit ffiould be ** on parchment.” The Court 
thought otherwife, but permitted the recovery to pafs, 
conditionally, that an affidavit engroffed on parchment 
fhould be produced, and that Vaughan ffiould retain the 
papers in die mean time. 


Nov. at. 


An affidavit of 
the taking of the 
ac knowiedgment 
in a recover}' mu# 
be engrofied on 
parchn.cnt. 

An affidavit 
Rating the com¬ 
miffioner named 
in a Jedimuj 
poteftatem to be 
an attorney of th 
Court of King’s 
Bench, was fof¬ 
fered to pais with 
out the words « a 
r.” 
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Nov. »8. 


G ARM WELL V. BARKER. 


A Defendant 
againft whom 
judgment had been 
obtained) fued out 
a writ of error) 
and to an adlion _ 
on the judgment) 
pleaded nul tiel 
record. The Court 
allowed the Plain* 
tiff his cofts of the 
adlion upon the 
judgment. 


0 NSLOIF Serjt. had obtained, in pursuance of the 
diferetion given to the Court by the ilatute 43 G. 3. 
c. 46. /. 4.) a rule ntji that the prothonotary might tax 
the Plaintiff’s cofts for him in this a£lion, avhich 
was debt on a judgment, commenced after the De¬ 
fendant had brought error in the King’s Dench to 
reverfe the fame judgment. The Defendant had not 
been arrefted in the original a&ioti, but in this he was 
arrefted. The Defendant had pleaded nul tiel record , 
whence it might be inferred that the only purpofc of the 
writ of error was delay. 


Shepherd Serjt. (hewed caufe againft the rule, con¬ 
tending that no fulhcient ground had been laid ior the 
application. 


Heath J. The Defendant might have moved to (lay 
proceedings, but inftead of that, he pleads nul ticl record: 
the Plaintiff ought to have his cofts in this cafe. 


Nov. 28. 


Kinnersley v. Mussen. 


Warrant of at- T/'AUG HAN Serjt. had obtained a rule nifi to fet 
to'^be^bv'dMd 0t afide a judgment on a mutuatus , which had been 

No fuggeftion figned upon a warrant of attorney, on three grounds: 
U neceflary on a j. that the warrant of attorney had no attefting witnefsj 

rantefattorney/" 2 * t ^ at lt had no deedftamp; 3. that the warrant of 

A warrant of attorney was dcfeazible on many contingencies, and that 

attorney doe« not ^ Plaintiff ought to have fuggelled breaches on this 
require an atteft- 0 00 

fog witnef*. j udgment. 
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judgmentj as he would on a judgment on a bond under 
the datute of 8 & 9 W. 3. c. 11. f. 8. 

Btft Serjr. contrb, was ftopped by the Court, who 
held, 

j. That no attefting witnefs was neceflary; 2. that 
although a warrant of attorney may be contained in a 
deed, it is not neceflary that it ihould be a deed } a pe¬ 
culiar (lamp was appropriated to it by datute, not a 
deed-damp ; and, 3dly, that there was no need of any 
fuggedion of breaches within the datute of W. 3.; and 
they 

Difcharged the Rule with Cods. 



Kinnerslbt 


V. 

Mukkkn. 


Appleyard, PlaintifF; Brown, Foster, and 
Others, Deforciants. 

^LdTTON Serjt. had in Trinity term lad obtained a 
rule niji, on behalf of the conufors, for flaying a 
fine in the king’s filver office until the IVednefday then 
next, by which day the parties ought to rellritl it, that 
an anfwer might be given to an objection to the palling 
of the fine, which was fuggefted by the officer, namely, 
that four conufors and their wives joined in this fine to 
pafs four feveral pieces of property, together amount¬ 
ing in value to 1400/. -• the rule of practice in the office 
was, that where feveral pieces of property together ex¬ 
ceeded in value 200/., they fhould not be included in 
one fine. The Court granted a rule tiifi, and the matter 
flood over to this term, when 

Beji Serjt. moved that the fine might now pafs, which 
was oppofed upon an affidavit, dating that Thomas 

(*) But fee Lambe, Plaintiff; Reajlcn, Defoiciant; ant*, p. 107. 

Bt.'tun 


Nov. at. 


Any perfon 
may interfere to 
prevent a fine 
palling in a manner 
detrimental to the 
interefts of the 
revenue. 

Any number of 
perfons haring fe- 
parate interefts in 
one tenement, of 
whatfoever value, 
may concur to pafc 
their interefts to 
any number of 
purchafers by one 
fine. 

The Court will 
not ufna'iy enter¬ 
tain objections to 
the palling of a fine 
railed by per ions 
claiming an inte- 
reft iu the laud 
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Brown and Gnue his wife, Henry Fojier and Betty his 
wife, Thomas Sutcliffe and l.liz. his wife, and John 
Whcelhoufe and Ann his wife, the conufors, had four 
feparate and diftindfc intercfls in the eflate intended to 
be paiTcd under or by virtue of this fine s and that the 
values of fuch rcfpe&ive eflatcs were, as the deponent 
had heard and believed, as follows, viz. the eflate of 
Brown and wife 1005/., the fame having lately been fold 
for that fum, and in which fale the deponent was con¬ 
cerned as attorney ; that he was ignorant of the value 
of the eflate of Fojier and wife; that the eflate of Sut¬ 
cliffe and wife was of the value of 300/., and the eflate 
of Wheelhoufe 70/.; and that if the fine now in ques¬ 
tion fliould be fuffered to pafs, the revenue would be in¬ 
jured j and that his being concerned for Thomas Fojier , 
the purchafer from J. Sutcliffe, when fuch fine was levied, 
as alfo for R. Sutcliffe, the purchafer from -Wheelhoufe, 
was the caufe of the deponent’s interference. The fine 
prepared was of three mefluages, one bam, one garden, 
five acres of land, common of paflure, and common of 
turbary, in Midgtley , as thofe which the conufee had of 
the gift of the four and their wives, and the four 
conufors and their wives had warranted, and each of 
them and his wife feverally did warrant againfl himfclf 
and his heirs. 

Bejl contended that upon this affidavit it appeared 
that the four conufors had undivided intercfls in one 
and the fame eflate, and that although they fold their 
intercfls for feparate fums, yet having joint eilates in 
the fame land, they mull all join in the fine. Each of 
*he conufors warrants the whole of the premifes, which 
Chews that they have a joint intereft, for neither of them. 
would be fo foolifh as to warrant the lands conveyed by 
another to which he was a flranger in title: at the 
utmofl, the parties have only feparate interefls in one 

eflate. 



in T ine Fifty-fourth Teas or GEORGE III. 


a$7 

eftate. If an hundred perfons have feparate interefts 1813. 
in the fame eftate, they may pafs them all in one fine. A * r 

The fine, as it ftands, will not convey to three feveral DcmSdan? 
purchafcrs refpe£livcly a title to three feveral eftates. 

Shepherd Serjt. coutrh. The affidavit dates that Fof- 
ter purchafes of «/. Sutcliffe , and that Rickard Sutcliffe 
purchafes from Whcelboufej from whence it is to be 
collected, that thefe are feveral eftates. 


Shepherd would have raifed another objection, but was 
flopped by the Court. 

Mansfield C. J. In what chara£ler does any party 
come to raife a further objc&ion ? The deponent fwears 
that the care of the king's revenue brings him hither j 
and it is faid that any one may come to protect tli<' 
interefts of the revenue; but we here have nothing to 
do with the difputes between vendor and purchafer. 
Let the affidavit be (hewn at the king’s filver-office, and 
if there be any further objection, the officers will point 
it out. As to the principal point, to my furprife I 
find that four eftates may be united in one fine, if they 
are of fmall value, but not otherwife. However, this 
affidavit does not fay that thefe are feparate tenements 
which are conveyed, but only tliat the parties have 
feparate and diftin& interefts in the eftate, which is 
no obje&ion to the fine paffing. All we have to do, is 
to fee that the fine is regular in its form, and that the 
revenue may not be defrauded, but that a fufficieut fum 
is paid at the king’s filver-office, of which the officer 
will take care. 


Flat. 
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Nov. at. 


Sheldon qui tam v. Mumpord. 


The Coart will 
not permit the De¬ 
fendant in a qui 
tam adlion to 
compound* unlefs 
die counlel for the 
crown are in - 
firudted to confent 
on behalf of the 
treafury. 


yAXJGHAN Serjt. moved to compound a penal 
aftion on the ftatute of ufury, upon payment of 
350/. to the Plaintiff, producing an aiRdavit that 350/. 
more had been paid to the king, and that notice of this 
motion had been fervcd on the folicitor to the treafury. 
Neither of the king’s ferjeants had any inftruclions on 
behalf of the crown to confent, and this Defendant 
wifhed one of them to volunteer a confent without fee 
or inftru&ions. 


Per Curiam. There mufi be king’s counfel inflru£ted 
to confent on behalf of the crown. 

Rule refufed. 


Nov. 28. 


Newland v. Marjoribaxks and Others. 


Devife of all 
the reft, refiduc, 
and remainder 
of the teftator’s 
eftate: Quart 
whether reftridted 
to perfonal eftate 
by directions ap¬ 
plicable to per- 
fonalty only, to lay 
it out at intereft 
and change the 
fecuritics. 

Devile to trus¬ 
tees and their 
heirs for a term 
of ten years. 


"J^HIS was an a£tion of trover, brought to recover the 
value of 10 hogfheads of fugar, which was tried 
before Mansfield C. J., at the fittings after Trinity term 
1813, at Guildhall , when a verdift was found for the 
Plaintiff, for 300/., fubje£t to the opinion of the Court 
upon the following cafe: John Newland , deceafed, at 
the time of making his will, and of his death, was feifed 
in fee fimple of a confiderable real eftate fituate in the 
illand of Jamaica , and was alfo poffefled of a con¬ 
fiderable number of Haves, and of perfonal eftate to a 
confiderable amount. The perfonal eftate was more 
than fuflicient to pay the teftator’s debts and funeral 
expences, and fuch debts and funeral expcnces had been 

paid 
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paid accordingly. John Newland being fo feifed and 
poflefted, on the 8th day of July 1799, made his will, 
which was duly Executed and attefted, as by law is 
required to pafs real eftates in Jamaica , and in which} 
after declaring that it was his will and defire that his 
juft debts and funeral expences fhould be fully paid and 
fatisfied, to the payment of which he made liable all 
his eftate, real and perfonal, he bequeathed unto each 
of the children of his brother, Patrick Newland of 
Giafgow, the fum of 100/. fterling 5 unt o D. Rujfell, 
fhoeraaker, Edinburgh , the fum of too/, fterlingand 
unto M. Newland , of the parifh of Bathgate in the 
county of Linlithgow , North Britain , the fum of 50/. 
fterling: as to all the reft, refidue, and remainder of 
his eftate, of whatfoever nature or kind the fame 
might be, and of which he might be poflefied or in- 
terefted in at the time of his deceafe,' he gave, de- 
vifed, and bequeathed the fame unto At. Marjoribanks of 
Balbairdy, IP. Innes of Cathlaw , A. Gillon of Wallhoufc, 
- ■ IPardrop of Cuilt , and Baillie of Polkemmet, all 
of the county of Linlithgow , El'quires, their heirs . and 
aftigns for ever, nevcrthelefs upon truft, that they his 
truftees did as foon as conveniently might be after his 
deccafe, put aitd place out the fame in fome public or 
private fund, upon good and fuflicient fecurity, with 
full power at any time to call in, remove, or new place 
out the fame, in fuch manner a3 they fhould think fit, fo 
as the beft annual intereft fhould be made thereof, and to 
receive and take the annual intereft or produce thereof 
for and during the term of ten years after his deceafe, in 
truft to place out the fame annually in like manner, fo 
as that the intereft might become a principal fum ; and 
at the end and expiration of fuch term of ten years, then 
that his truftees, their heirs or aftigns, or the major part 
of them, fhould pay and apply the annual intereft of the 
whole of fuch principal money, in the erection of a free- 
Vot* V. XT fchool 


1812. 

V -J 

Newland 

v. 

Marjoiuranks. 
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fchool in fuch part of the faid parifli of Bathgate as his 
faid truftees, or the major part of them, fliouid think fit 
and proper, for the education of the youth of the faid 
Makjokibanks. parifh} fuch fchool to he under fuch management, go¬ 
vernment, and dire&ien, and to he carried on and con¬ 
duced in fuch manner, as to his faid truftees, their heirs 
or afligns, or the major part of them, ihould feem bell 
and molt to the advancement of the care and education 
of youth $ but it was his will and defire that the annual 
intereft only might be fo applied: and it was his fur¬ 
ther will and defire, that the minifter of the parilh of 
Bathgate for the time being, Ihould be one of the truftees 
for the purpofes of that his will : and he conftituted 
J. Jaques, James Laing, H. Ewing, and D. Lines, of 
the parilh of Kingston, Jamaica, Efquircs, executors of 
that his will, thereby revoking all former wills. The 
teftator died or^ the 15th day of July 1799, without 
altering, or revoking his will, feifed of the faid real 
eftate, and pofieffed of the faid pexfemdty, and leaving 
the Plaintiff Patrick Netuland his nephew and heir at 
law. The real eftate had continued, fince the death of 
the teftator, to be managed by the perfon who at the 
death of John Newland was the manager of it on his be¬ 
half, for the benefit of whoever might be entitled to it, 
and fuch manager in the year 1 Hi 2, fent the 10 hogf- 
heads of fugar in the declaration in this caufe mentioned, 
(being the fugar grown in the year 1812, upon part of 
the real eftate mentioned, and being of the value of 
330/.) to .England, with directions that the fame Ihould 
be delivered to the perfon or perfons who Ihould be en¬ 
titled to the fame under the faid will. There is no law 
in the ifland of Jamaica , preventing the devife of real 
eftates to charitable ufes. The Defendants had pro¬ 
cured the fugar to be delivered to them, claiming to be 
entitled to the fame, as devifees named in the will, and 
they had refufed to deliver the fame to the Plaintiff, 

although 
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a!though lawfully requefted, but had converted the 1813. 

fame to their own ufe. The only queftion intended to 

he argued between the Plaintiff and the Defendants, 

was, which of them was entitled to the 10 hogfhcads of Marjoriranir. 

fugar, according to the true conftru&ion of the will. 


The cafe was argued in the abfence of Chambre J., 
who was indifpofed, by Copley Serjt. for the Plaintiff, 
who fluted that the Court of Chancery in Jamaica had 
decided, that the truftees therein named for the chari¬ 
table ufes took no intercfl in the tcftator’s real eftate 
under this will, and that on an appeal to the king in 
council, this action had been diredled to be brought in 
the prefent form, in order to try whether thofe truftees 
took at law any and what eftate under the true con- 
ftruiflion of this will; whether they took an eftate for 
a term of ten years only, or no eftate a t all, the Plaintiff 
was in either cafe equally entitled to recover, for the 
ten years had expired before the produce in queftion 
was reaped. It was a clear principle of law, that the 
heir at law is *not to be difinherited except by exprefs 
words of devife to another, or by neceflary implication. 

Mansfield C. J. The latter words, though they are 
ordinarily ufed, I never could affent to; they firft got 
into a cafe in Vaughan, 262. Gardner v. Sheldon, where 
there was an implication, and they have fir.ee crept into 
cafes where there was no implication. The abfurdity 
has fince hern pointed out in 1 Vi!!cs % 141., Morn, eft 
demife of Fag, V. Heafemati 3 Ana in 2 A Tnc Rep. 220., 
Roe, on demife of Helling, v. 2 'end. The rule is, that the 
intent of the teftator ought to appear plainly in the 
will itfelf, oilierwife the heir (hall not be dilinhertted. 
Another rule muft be obferved : the whole will mult be 
taken together. Sec, then, whether, taking the whole 
of this will together, it was the tcftator’s inrent that 
the property fliould pafs to the truftees: clearly it was 

IT 
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not. To take the claufes in order : firft, he charges his 
real and perfonal eftate with liis debts and funer .l cx- 
pences, not with the legacies; then he bequeaths lega- 
cies q £ p er f ona i property, and then, as to all the reft, 
refiduc, and remainder of his eftate, of whatfoever nature 
or kind the fame might be, he gives and devifes the lame 
to truftees, their heirs and ailigns for ever. This would 
certainly carry a fee in the land, if taken by itfelf; but 
the fubfequent terms make it doubtful: but firft, as to 
this daufe. He had before charged his debts on all his 
effe&s, real and perfonal, but where he gives all the 
refidue of his eftate, he omits the words real and per¬ 
fonal. [Mansfield C. J. The words are, of whatfoc '-r 
nature or kind the fame may be, and of which I may 
be poftefted or interefted in at the tunc of my decc.ife. 
Will not this comprehend realty, and what can abridge 
thefe words ?] Even this claufe is confiftcnt with an 
intent to devife perfonal eftate only. Thofe words may 
be fatisfied by the feveral deferiptions ol perfonal pro¬ 
perty. Daly v. King, j H. 131 . i. There was a uevife 
of all eftate of what kind foever; the queftion was, 
whether it carried a remainder in fee. It was not de¬ 
cided ; but Hill Scrjt. abandoned the point. Sha*u v. 
Bull, 12 Mod. 592. P'jfnel J. faid j though there were 
words which of thcmfelves would difinherit the heir, 
yc-t if they come in company with other words which 
render their natural import lefs forcible, they ought to 
be confirmed favourably for the heir. [Heath J. No 
doubt of that at all.]] Timewe/l Perkins, 2 Atk. 102. 
There is no doubt but that the words “to Arabella and 
her afGgns for ever,” will carry the fee to her without 
the word heirs. The words “ pofl'efled and interefted 
in” feem deferiptive rather of perfonal than real eftate. 
If it had been “ or” it would be different. [This the 
Court denied.] Moreover in the claufe where the tefta- 
tor authorizes the truftees to difpofe of and manage die 

whole 
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torhole principal money without reference to any real 
property whatfoever, he gives that power to the truftees, 
their heirs and affigns. Thefe neverthelefs are the only 
terms on which the other fide can rely. The devife is, 
not that the truftees (hall fell the real eftate, or apply 
the rents and profits of the real eftate, but upon truft to 
inveft on good and fufficient fecurity. He muft mean 
perfonal property ; for real property could not be in¬ 
verted in better or more fufficient fecurity than itfelf. 
And the terms “ to call in, remove, or new place out the 
fame, and to accumulate the intereft of fuch principal 
fum,” are by no meanfc applicable to realty. The will 
directs the truftees to lay out what he had before be¬ 
queathed to them, to accumulate it for ten years, and 
make the intereft principal; if this makes it even doubt¬ 
ful, the decifion muft be in favouT of the heir. But 
even taking the words “ annual intereft and produce” to 
relate to real eftate, it gives the truftees only a term for 
ten years. [ Heath J. May it not be good as an exe¬ 
cutory devife to the heir at law, viz. to the truftees for 
ten years, and after the ten years to the heir at law ?3 
The rents and produce for the ten years are not to 
be added to the fee of the land, but to the principal 
money; and after the ten years elapfed, the heir muft 
have it. 


1813. 

* 

Newlaxd 

V. 

Marjokubavks. 


Pell Serjt. contrh. The queftion here is, whether the 
truftees under this will take a fee or not ? It is very rarely 
that any argument can be drawn from one will to ano¬ 
ther ; but clearly Lord Hanvicke’s conftruttion of Ttme~ 
well v. Perkins was right, and the words could admit 
of no other conftru&ion: the teftator there bound 
down the word eftate by adding the definition, “ con¬ 
fiding of ready money, plate, jewels, leafes, mortgages, 
judgments, &c.” This point has been determined in the 
cafe of Doe, on demife of Burkitl , v. Chapman, 1 H. Bl. 
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223., where Wilfon J. fays it was plainly the intention 

„ of the teftatrix to die inteftate as to no part of her pro- 

Newlakd 

perty, fince it appears on the cafe .that (he furrendered 
Mahjohuakks. her copyholds to the ufe of her will. So in Duly v. 

King the eftate is circumfcribed to the things found in 
the houfe which the teftator rented at Thorpe. In all the 
cafes fomething is found which fixes the eftate to per- 
fonal property alone. In the cafe of Roe v. Teud , 1 New 
Rep. 220. the queftion was, whether under the word 
** property,” real eftate might pafs, therefore it is 
not ad idem. It is clear here that the teftator meant the 
wiil fhould operate on' the realty, for he charges it with 
payment of hU debts. Nothing can be more fpecific 
than this devife to the truftees. The word interefted 
has been often argued on, and held to carry realty, and 
the ufe of the words heirs and a (fig ns is particularly ap¬ 
plicable to a devife of realty. One would think by the 
argument, that when the truftees had erected a free- 
fchool, their office was at an end, and the word heirs 
omitted, and the truft then determined, but it is not 
fo j for the teftator goes on to fay, the fchool fhall be 
managed as to the faid truftees, their heirs, and affigns 
fhall deem fit. [Heath J. The Jamaica eftate is after 
the ten years difeharged of all thofe trufts.'J It is not 
reafonable that that conftruCtion fhould be* put on the 
will. The whole difficulty is that the teftator has given 
no exprefs power to fell. [Heath J. Why fhould he ? 
there was enough perfonalty to pay the debts and le- 
gacies.J Under this will the truftees might fell the 
eftate in Jamaica : as they were to eftablifh the fchool 
in Scotland , it was probably tlie teftator’s intention to 
transfer the funds,for its fuppori to that country. The fee 
is given to the truftees and their heirs. [Heath J. afked 
whether the, efijeft might not be to give a fee to the 
truftees, with a refulting truft for the heir after the ex¬ 
piration of the ten years, and if fo, this cafe, in which 

’ the 
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the Court could confider only who was the legal owner 
of the ellate and the fugars produced thereon, would 
not decide the qucllion between the parties intended to 
be raifed.] 

Copley , in reply. ^The truftets take the intereft of the 
perfonal as well as the rents of the real ellate for the ten 
years, and both are to accumulate, and then they are to 
add the accumulation of both funds to the original per* 
fonalty, and then it is to be applied to the purpofes of 
the trufl, and to be managed by the trullees named, 
their heirs and afligns. As nothing is faid about the 
realty, as to what Ihall become of it after the ten years, 
it therefore remains to the heirs. All the property 
which pafles to the trullees is property applicable to be 
put out on good and lufEcient fecurity. \Heath J. 

Might not they annually put out the rents and profits 
on real fecurity ? Mansfield C.J. That is the ftrongeft. 
part of the claufc : the tellator contemplates that the 
fame y all that he has given, is capable of being put out 
on good and fulficient fecurity3. 

Cur. adv . vu/t. 

Mansfield C. J. now delivered the opinion of the 
Court. This is an a&ion of trover by the Plaintiff, 
who is the heir at law of the tellator, againfl the truf- 
tees of his will, for fugar which arofe on the ellate of 
the tellator, after his deceafe, and after ten years which 
had expired before this fugar arofe on the ellate, fo 
that the heir at law would be entitled to the fugar, if he 
was entitled to the ellate after ten years had palled. 

The queilion arifes on the conftruclion of a moll abfurd 
will, and it is quite impofltble it could govern any other 
cafe which could arife *, and Heath J, a*d myfelf are 
both of opinion that the Plaintiff, the heir, is entitled 
to thofe fugars, though we are not agreed on the media 
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by which he becomes entitled. [Here his Lord ih ip read 
the terms of the will.] There is no doubt that tl.efo 
words, « of what nature or kind foever” would com- 
Marjojubaxxs. prehend realtj', and it at firft ftruck me, as it did my 
Brother Heathy that they included the real ellate : but 
on further confideration, I think tjje teftator did not 
mean to include his real eftate. Several cafes w>-.e cited, 
but they do not at all interpret this wi.l, but c. y l'erve 
to ihew that the import of words may be rrltrained, 
extended, &c. by the context. It appears to me, that 
the teftator in this deviie fpeaks of pcrfonalty only; 
land could not be placed out, nor fccurities changed. 
Thefe words apply fo ftri&ly and properly to perfonalry 
only, as to control the general words “ all the refulue 
of my eftate, of whatfoever nature or kind the fame may 
be,” and to coniine them to perfonal ellate only. My 
Brother Heath thinks thefe w-ords are not fufticient to 
control the devife, fo that it fhall not include the realty, 
but that it conftitutes a truft for ten years only, and 
that the intent of the teftator was, to give thefe truftee* 
z term for ten years only. If my conftru£lion is right, 
the heir took at the deceafe of the teftator; if my Bro¬ 
ther Heath’s, then the heir, at the determination of the 
truft, at the end of ten years, became entitled to the 
eftate, and confequently to the profits, and therefore to 
thefe fugars; and the Plaintiff is entitled to judgment. 

Judgment for the Plaintiff, 


2j6 
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Hewlett v . Cruchley. 


'pms was an aft ion for a malicious profecution. 

Upon the trial of the caufe, at the fittings after 
Trinity term, 1813, it appeared that the Defendant, who 
was an attorney 1 had been the deputy prot honorary of 
the marfhalfea court, and the Plaintiff had been for *4 
years his clerk, with unimp ached character, in the 
bufinefs of that office. The Defendant 1 ad been fuf- 
pended from his office on the 17th of February 1812, 
by an order of that Court, and by the fame order the 
Plaintiff was appointed to the lame office in his room. 
It was a part of the Plaintiff's duty, while he was a 
clerk, to receive and enteT in an account-b. ok, certain 
fees that were paid for the ufe of the Defendant*in that 
office, and account for them : the Plaintiff had received 
from 10th to 17th April 1812, and entered in his book, 
amongft others, feven feveral items of receipt of fmatl 
fums, in the whole amounting to 22/. 2d., (which were, 
in fa&, paid to him by the hand of Clarke, the fervant 
of Brooks, for the ufe of the Defendant,) as being received 
of Brooks and not as being received of Clarke, fo that 
to appearance, if the farts were not underiiood, he 
had received from Clarke fums of which he had ren¬ 
dered no account to the Defendant. Upon the appoint¬ 
ment of the Plaintiff, he took away on the 17th of 
February 1812, from the office of the court, under an 
order of one of the Judges of the court, the book in 
which thefe entries were made, and other books relat¬ 
ing to the bufinefs of the court, and Tefufed to deliver 
them to the Defendant, or to grant him any further 
infpeftion of them, but offered to deliver them up to 
a Judge of the court, or permit him to examine them, 
faying they were neccffary to the duties of his office, 
and that he had put them into the hands of his lolicitor. 


There ia no 
fpecies of allion 
in which the 
Court will not 
grant a new trial 
for exesft of da¬ 
mages, if the 
circumftance* re¬ 
quire it. 

In an alKon 
for a malic iuu» 
pro ecution, it is 
no anfwer that 
the Defendant 
was encouraged 
in what he did by 
the opinion of 
counftl, if the 
ftatement of fait* 
was incorrect, or 
the opinion ill- 
founded. 

Whether the 
Court will grant 
a new trial on the 
groundot furpriae, 
occafioned by a 
witnefs giving 
different evidence 
from what was 
expelled by the 

party calling him. 
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1813. 

Hewlett 


v. 

CltUCHLEY. 


The Defendant, in April 1813, preferred at the Old 
Bailey , feven indictments againft the Defendant for 
felony in embezzling thefe feven funis, which bills were 
found by the grand jury : he did not previoufly apprize 
the Plaintiff of his intention, or of the finding of the 
bills, but enjoined fecrccv to a witnefs, who, with the 
Defendant, gave evidence before the grand jury, and 
procured a warrant for the Plaintiff's apprehenfion, de¬ 
livered it to an officer, with orders to take the Plaintiff 
to Newgate, and liimfelf, with another folicitor, accom¬ 
panied the officer to IJlington, where the Plaintiff refided, 
to fearch for and apprehend him,, although he might 
daily have found him, at the ul'ual office hours, per¬ 
forming the duties of his office. He did not, how¬ 
ever, take the Plaintiff. An acquaintance of the Plain¬ 
tiff accidentally happening to go into the prefs-yard at 
the Old Bailey, faw his name there, in a lilt of the per- 
fons againft whom bills had been found, as being to be 
tried at that leffion, on feven indi£tments for felony, 
and informed him of it, whereupon he gave notice of 
his intention to furrender and take his trial, which he 
accordingly did, when, upon the trial of the firft in¬ 
dictment, the counfel for the profecution, in opening 
the cafe, voluntarily ftated, as they were inftructed by 
the profecutor to do, that the Defendant had not ac¬ 
counted for the fees he had received, but that his con¬ 
duct had been in all other refpe£ts deferving of commen¬ 
dation, and that they were of opinion that the profecutor 
had been miftaken in confidering the fa St* as conftitut- 
ing a cafe of felony, and declined giving any evidence; 
and thereupon the Plaintiff being in like manner ar¬ 
raigned, and tried upon the other fix indictments, and 
acquitted, the Court ordered that he fhould be furnifhed 
with copies of the indictments. It appeared that the 
Defendant, upon confulting with his counfel before the 
trial, had rcfolved on taking this courfe, and had deemed it 
prudent not to purfue his defign of apprehending the pri- 
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foner on the warrant obtained, and had dire£led the 
officer to abftain from fo doing, but had given no inti¬ 
mation to the Plaintiff of his intention either of refrain¬ 
ing to apprehend him, or that he was convinced of his 
innocence, and the Plaintiff had expended about 100/. 
in his defence. The Plaintiff further proved that he 
entered in the book the fees from time to time as they 
were received, and that the book was at all times ac- 
ceffible to the Defendant, until the time of his fufpen- 
fion, and was frequently examined by him, and that 
the Defendant knew that the fums which Clarke paid 
to the Plaintiff were brought by him from, and on the 
account of Broils. Upon the part of the Defendant, 
in order to {hew that there was probable caufe for the 
profecution, it was proved that a cafe had been laid by 
the Defendant before a barrifter, who was examined 
as a witnefs, upon the fubjecl of preferring the indict¬ 
ment : he however ftated % that he believed that the cafe 
exhibited to him at the trial was not the whole of the 
cafe laid before him for his opinion, but only a part of 
it; and that more papers had been laid before him, 
and that a flrong cafe had been ftated: he fpoke 
to having given an opinion in writing, which was 
not annexed to the cafe then produced, that he be¬ 
lieved he had requefted of the Defendant’s agent, an 
amended cafe, and had received one, for that the cafe 
on which he advifed, dated the names of the parties, 
which this paper did not contain; he had, however, ad¬ 
vifed an indi&meut, and had written fome abbreviation 
in the margin of the cafe produced, which was conftrued 
to have that meaning, and had fettled the draft of an 
indictment for the felony, founded on the fpecial rela¬ 
tion between the parties, which was afterwards altered 
in the office of the clerk of the peace, to a general 
indi&ment for embezzlement. Mansfield C. J. and the 
jury, were of opinion that there was no probable caufe, 

and 
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Hiewtttt 


v. 

Ckltiiley. 


The Defendant, in April 1813, preferred at the Old 
Bailey, feven indictments againft the Defendant for 
felony in embezzling thefe feven fums, which bills were 
found by the grand jury : he did not previoufly apprize 
the Flaintiff of his intention, or of the finding of the 
bills, but enjoined fecrecy to a witnefj, who, with the 
Defendant, gave evidence before the grand jury, and 
procured a warrant for the Plaintiff's apprehenfion, de¬ 
livered it to an officer, with orders to take the Plaintiff 
to Newgate, and himfelf, with another folicitor, accom¬ 
panied the officer to lJUngton, where the Plaintiff refided, 
to fearch for and apprehend him,, although he might 
daily have found him, at the utual office hours, per¬ 
forming the duties of liis office. He did not, how¬ 
ever, take the Plaintiff". An acquaintance of the Plain¬ 
tiff accidentally happening to go into the prefs-yard at 
the Old Bailey, faw his name there, in a lilt of the per- 
fons againft whom bills had been found, as being to be 
tried at that feffion, on feven indictments for felony, 
an'd informed him of it, whereupon he gave notice of 
his intention to furrender and take his trial, which he 
accordingly did, when, upon the trial of the firft in¬ 
dictment, the counfel for the j rofecution, in opening 
the cafe, voluntarily ftated, as they were inftructed by 
the profec.utor to do, that the Defendant had not ac¬ 
counted for the fees he had received, but that his con¬ 
duct had been in all other refpe£ts deferving of commen¬ 
dation, and that they were of opinion that the profecutor 
had been miftaken in confidering the facts as conftitut- 
ing a cafe of felony, and declined giving any evidence; 
and thereupon the Plaintiff being in like manner ar¬ 
raigned, and tried upon the other fix indi&ments, and 
acquitted, the Court ordered that he fhould be furnilhed 
with copies of the indictments. It appeared that the 
Defendant, upon confulting with his counfel before the 
trial, had rcfolved on taking this courfe, and had deemed it 
prudent not to purfue his defign of apprehending the pri- 
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foner on the warrant obtained, and had direfted the 
officer to abdain from fo doing, but had given no inti* 
mation to the Plaintiff of his intention either of refrain¬ 
ing to apprehend him, or that he was convinced of his 
innocence, and the Plaintiff had expended about 100/. 
in his defence. The Plaintiff further proved that he 
entered in the book the fees from time to time as they 
were received, and that the book was at all times ac- 
ceffiblc to the Defendant, until the time of his fufpen- 
lion, and was frequently examined by him, and that 
the Defendant knew that the fums which Clarke paid 
to the Plaintiff were brought by him from, and on the 
account of Brooks. Upon the part of the Defendant, 
in order to flisw that there was probable caufe for the 
profccution, it was proved that a cafe had been laid by 
the Defendant before a barrider, who was examined 
as a witnefs, upon the fubject of preferring the indict* 
ment: he however dated, that he believed that the cafe 
exhibited to him at the trial was not the whole of th* 
cafe laid before him for his opinion, but only a part of 
it; and that more papers had been laid before him, 
and that a drong cafe had been dated: he fpokc 
to having given an opinion in writing, which was 
not annexed to the cafe then produced, that he be¬ 
lieved he had requeded of the Defendant’s agent, an 
amended cafe, and had received one, for that the cafe 
on which he advifed, dated the names of the parties, 
which this paper did not contain; he had, however, ad¬ 
vifed an indictment, and had written fome abbreviation 
in the margin of the cafe produced, which was condrwed 
to have that meaning, and had fettled the draft of an 
indictment for the felony, founded on the fpecial rela¬ 
tion between the parties, which was afterwards altered 
in the office of the clerk of the peace, to a general 
indictment for embezzlement. Mansfield C. J. and the 
jury, were of opinion that there was no probable caufe, 

and 
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and the jury found a verdict for the Plaintiff with 
2000/. damages. 

Bejl Serjt. on a former day in this term had obtained 
a rule niji for fetting afide this verdict and having a 
new trial; firft, upon oxcefs of damages; fccondly, 
upon the ground that the Defendant had probable caufe 
for preferring the indi&mcnts, having been milled by 
the opinion of his legal advifer; and alfo upon the 
ground that the evider.ee given with rcfpefl to the cafe 
was completely different from that which the Defendant 
had had reafon to expedl, and was a furprize on him, 
and he endeavoured to fupport this ground upon an affi, 
davit of the Plaintiff, that the witnefs before whom the 
cafe had been laid for his opinion, previous to the pro- 
fecution, had been miltaken in his rccolle&ion, and 
that no other cafe or written paper had ever been 
laid before him, than that which was produced on the 
trial of the caufe, and which was annexed to the 
affidavit. 

Shepherd and Vaughan Serjts. fhewed caufe on a fub- 
fequent day againfl this rule, and Bejl and Pell Scrjts. 
endeavoured to fupport it. 

Cur. adv. vult. 

On this day the Judges of the Court delivered their 
opinions. 

Mansfield C. J. This motion for a new trial was 
at firft moved on the merits, but that ground being 
abandoned, it now refts merely on the excefs of damages. 
As to that, it is extremely difficult to eftimate damages ; 
you may take twenty juries, and every one of them will 
differ, from 2000/. down to 200/. I always have felt it, 
that it is extremely difficult to interfere and fay when 

damages 
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damages are too large. Neverthelefs it is now well 
acknowledged in all the courts of Wtjlminjler-hally 
that whether in allions for criminal converfation, ma¬ 
licious profecutii ns, words, or any other matter, if the 
damages are clearly too large, the Courts will fend the 
inquiry to another jury. There are fome damages fo 
large, that it is impoffiblc but that every man mad ac¬ 
knowledge they arc too large. But in every cafe where 
the Courts interfere, they always go into all the circum- 
flances of the Plaintiff and the Defendant, and put 
thcmfelves in their lituation, and enter into all their 
conduct. In this cafe the damages are certainly large } 
but here was an indictment preferred, and a warrant 
iffued, the fa£t confided to the officer, an attempt made 
to arreft the Defendant at night, (and though the De¬ 
fendant and the officer, upon the Defendant’s better 
confideration, thought they had better not arreft him, 
that might probably be when the Defendant was better 
advifed, that die indictment would not lie ; and the 
Defendant might then confuler that he was in great 
danger, and increafmg his danger by arrefting the Plain¬ 
tiff. But the Defendant does not even dien acquaint 
him with the fact of the indictment being found ; 
and it is only by a friend of the Plaintiff, who acci¬ 
dentally goes into the prefs-yard, that he is acquainted 
with it. The Plaintiff is put on his trial, and holds up 
his hand at the Ohl Bailey in the pretence of hundreds. 
What fum would bribe any man to put liimfelf in this 
fituatiun ? hundreds hearing and feeing him, and com¬ 
municating throughout the town, that the Deputy Pro- 
thonotary of the Marftialfca is tried for a felony at the Old 
Bailey /” The hearers cannot tell the motives on which 
the proceeding drops. We know that it was becaufe 
Mr. Gurney very wifely flopped the profecution; but 
the hearers could not know that, and many would fuf- 
pe£t that fuch other means as are too often ufed, might 

be 
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1813. 

Hewlett 


V. 

CKI'CKLET. 


be ufed in this cafe. Could any ontf fay that any ra¬ 
tional man of character would for 2000/. put himfelf 
in this fituation ? If not, the damages are not exceflive. 
As to excefs of damages, let this then fuffice. As to 
the ground of furprize, was it ever put to the decifion 
of a Court, that when the Defendant bus called wit- 
neflbs, and they proved, contrary to his expectation, 
what was falfe, and contrary to truth, the Defendant 
{hould therefore a Ik a new trial ? Such a thing was 
never heard of: but one would at lcaft cxpe£l that the 
Defendant, in order to purge himfelf by the teftimonv 
of the opinion of a barriltcr, ought to (hew that he laid 
a molt full ftatement of the cafe before Lint upon 
which he could form a full judgment of the propriety 
of the cafe. Now does he by any means do that ? 
[Here his Lordihip read the cafe annexed to the affi¬ 
davit^ I have now read to you the whole of the ftate- 
ment of the cafe ; every word of which mult lead every 
perfon who reads it, to imagine that the Plaintiff, with¬ 
out any pretence of right, had taken away thofe books 
to the chambers of Mr. Alorice, there is not the lead 
hint that the Plaintiff faid he (hould want the books in 
his office, that he had put them into the hands of his 
folicitors! Is it at aH like »he true (late of the cafe ? 
Can any one read it without faying that it is not a fair 
reprefentaticn ? But even with this colouring, I do not 
think that what is here reprefented could hare been 
determined by any gentleman at the bar to be a ground 
for an indiclment for embezzlement. But it is faid the 
Defendant had feveral interviews with that xvitnefs, and 
I cannot but believe, that in thofe interviews the De¬ 
fendant very much overllated the cafe, and that in thofe 
explanations which the witnefs mull neccffarily have 
alked of fuch a ftatement as this, the Defendant 
mull have (hewn a colouring of the rranfaclion very 
different from what it was. Can it be believed that on 

5 fuch 
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fuch a cafe any man could recommend to feleft three 
or four little items out of a long account, and to indict 
on them ? Therefore the Defendant, with very ill grace, 
complains of that witnefs, when he docs not (hew that he 
gave him a full, clear, and fufficient flatcment of the facts 
on which he afked his opinion as to this indictment: 
we cannot, therefore, think that this is a cafe in which 
we are to introduce the new practice of granting a new 
trial, becaufe a witnefs has given evidence contrary to the 
expectation of the party who calls him; and therefore 
the rule muft be dilcbarged. 


1813. 

* . . '*■* 

Hewlett 

v. 

CltUCHLEY. 


Heath J. I am of the fame opinion. There are 
two grounds upon which this motion is made, the 
ground of furprize, and the ground of excefs of da¬ 
mages. As to the evidence of the barrilter, if it clearly 
appeared to my fatisfaction that the witnefs was fur- 
prized, and tgave evidence contrary to the expectation he 
had raifed, I would fend it to a new' trial, but no 
fuch a thing appears. His evidence, 1 lure no doubt, 
was fubftantially true j for I am perfuaded, as well as 
my Lord, rliat perlonal conferences muft have taken 
place, in which the cafe muft have been ftrongly Rated 
to him. It would, however, be a moil pernicious prac¬ 
tice, if we were to introduce the principle that a 
man, by obtaining an opinion of a count'd, by applying 
to a weak man, or an ignorant man, may (belter hi 3 ma¬ 
lice in bringing an unfounded prefer ution. 

Chamdke J. With regard to the opinion, I lay that 
out of the cafe, agreeing that it wouid be very dan¬ 
gerous to admit fuch (bit of evidence to (belter perfons 
from the effects of their malice. This was a moll ma¬ 
licious proceeding; there was no probable caufo, and 
though the damages are large, and I (huuhl have been 
better fatisfted if they h*d been (mailer, I entirely agree 

tint: 
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I 

Hewlett 


v. 

Cruckley. 


that the Court ought not in this cafe to interfere with 
the province of a jury \ although there arc cafes in 
which the Court may properly do that, but this is not 
one of them. It is unneceil'iry for me to go into the 
circumftanccs and grounds of the adtion, becaufe they 
have been fo fully gone into ; but I entirely concur with 
what has been dated, and that the rule mud be 

Difchargcd. 


(IN THE HOUSE OF LORDS.) 

Kav.i. The Inhabitants of the Weft Riding of the County 
of York v . The King, on the Profecution of 
Robxrt Buckuy. In Error. 


The county is r | ’HIS was a writ of error in parliament, brought upon 

hTghwayl'foTsto a j ud g ment g iven in the Court of King’s Bench, 
feet in length next 7 Eafl, 588., for the Defendant in error, upon an in- 
emTcf" 8 t °h 1 'd didtment for a nufancc, which dated that “ from time 
which the county immemorial there had been, and yet was, a certain com- 
i» bound to repair, mon and ancient king’s highway leading from tlie market 
town of Huddersfield, in the Wed Riding of the county 
of York, towards and unto the market town of Manchef- 
ter, in the county palatine of Lancafier, in, through, and 
over the townfhip of Quick, in the faid Well Riding, 
ufed for all the liege fubjt-dU of the king and Ins prede- 
ceflors, for themfelves, and with their liorfcs, coaches, 
carts, and carriages, to go, return, pafs, ride, and labour, 
at their will and pleafure, and that a certain part of the 
fame king’s common highway, at the faid townfhip of 
Quick , to wit, a certain part thereof lying next adjoin* 
ing the Weft end of a certain public bridge there, called 
Tame Water Bridge, and within the didancc of 300 feet 

7 thereof. 
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thereof, beginning at th cWefi end of that public bridge, 
and extending from thence Wefivoards, in length 45 feet, 
and in breadth feven yards, and a certain other part 
thereof, lying next adjoining to the Eafl end of that 
bridge, and within the* diftance of 300 feet thereof, 
beginning at the Eafi end of that bridge, and extending 
from thence F.ajl-wards, containing in length 150 feet, 
and in breadth feven yards, on the 2d of March , in the 
42d year of the reign of his prefent majefty, and con¬ 
tinually afterwards until the day of the taking of that 
inquifition, at the laid townfhip of Quick , had been, and 
yet was, very ruinous, miry, deep, broken, and in decay, 
&c., to the great damage and common nuifance of all the 
liege fubje£ts, &c., againlt the peace, &c., and againft 
the form of the ftatutc ; and that the inhabitants of the 
Wejl Riding of that county, the faid common highway, fo 
as aforefaid being in decay, of right ought to repair and 
amend when and fo often as it lhall be neceffary.” To 
this indiftment the Plaintiffs in error having pleaded, 
not guilty, and iffue being joined thereon, the fame came 
on to be tried before the Court of General Seflions of 
Oyer and Terminer , holden in and for the county of Fork, 
on the 23d July 1803, when the jury returned a 
fpecial verdiff, the fa<fls whereof are as follow. That 
from time immemorial there had been, and yet was, a 
certain common and ancient king’s highway, leading 
from Huddersfield towards and unto Manchefier , in, 
through, and over the townfhip of Quick , in the Wefi 
Riding of the county of Fork, and acrofs the river Tame 
there flowing, and being ufed for all the liege fubje&s of 
the king and his predecefTors, for themfelvcs, and with 
their cattle, coaches, carts, and carriages, to go, return, 
pafs, ride, and labour, at their will and plcafure, and 
that from the fame time, until within die time of the 
memory of perfons n6w living, there was no bridge, 
except a certain foot-bridge acrofs or over the faid river 
Vol. V. X Tame, 
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1813. Tame, at the townihip of Quid aforclaid, for the ufe of per* 

Th 'inhaWtant* of ^ ons returning, palling or repafling in or along the 

the W.R. of faid common king’s highway, at the townfliip of Quid, 
Yobkshik* by thcmfelves, or with their cattle, coaches, carts, or 
The Kn?o. carriages j but all perfous having occafion to go, return. 
In Erior. pafs or repafs in and along the faid highway, with their 
cattle, coaches, carts, or carriages acrofs the faid river 
at the townihip aforefaid, went, returned, palled. and 
repaired, during all the time aforefaid, until the time 
laft mentioned, with their cattle, coaches, carts, and 
carriages, in and along the faid highway, acrofs the 
faid river, at the townihip aforclaid, in, through, and 
acrofs a certain ford there and all perfons having occa¬ 
fion to go, return, pafs or rcpalV, in and along the faid 
highway, on foot, acrofs die laid river, at the townihip 
aforefaid, went, returned, puffed and repafied, before, 
and until, and at the time hit mentioned, on foot, upon, 
along, and over the faid foot-bridge, created and being 
at the townfliip aforefaid, over and acrofs the*faid river 
there, a little higher up the faid river than the faid 
ford; and that before the year 1 75 6, a certain Hone- 
bridge, called Tame Waier Bridge, was erc&ed by vo¬ 
luntary fubferiptions at the townfliip aforefaid, acrofs 
and over the river there, about five or fix yard a higher 
up that river than that ford, for the purpofe that perfons 
having occafion to returi., pafs or repafi>, in and along 
the highway, acrofs or ever the river, at the faid town¬ 
ihip, with their cattle, coaches, carts, and carriages, 
might and Ihould go, return, pafs anil repafs, upon, 
along, and over the faid Hone -bridge \ and the fame 
continued fo there erected and being, until the fame, 
afterwards, and about the year 1756, was fwept away 
by a flood, when the fame was thereupon rebuilt with 
Hone by voluntary fubferiptions, and made a little larger 
than the former bridge, and erected at the ends of the 
highway next the river, for the purpofe laft aforefaid, 

and 
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And continued fo ere fled and built for that purpofe 
until Augujl 1799, when the fame was again fwept 
away by a flood, and thereupon the fame was rebuilt 
with done for the purpofe lad aforefaid, by and at the 
expence of the inhabitants of the Wed Riding, and was 
complete and finiftied on or before the ad of March 
1802, the day in the indiftment mentioned, and from 
thence hitherto had been and dill was there erefted and 
being for the purpofes aforefaid ; and that the refpe&ive 
done bridges, during the refpetlive times of the con¬ 
tinuance thereof refpeffively, had been publicly ufed by 
perfons going, returning, palling and repairing, in and 
along the fame highway, at the townfliip aforefaid, 
acrofs and over the faid river there, and during thefe 
refpe&ive times had been, and were, of great public 
ufe and benefit ; and that the fame bridge, fo rebuilt as 
lad aforefaid, had been maintained and repaired, and 
was maintainable and repairable by the inhabitants of the 
Riding, and that the done bridge fo lad built was made 
by the inhabitants of the Riding larger and wider than 
either of the preceding bridges, and that the parts of 
the highway adjoining the done-bridge fo lad built, next 
adjoining to the Eajl and Wcjl ends thereof refpedlively, 
being parts of the common king’s highway in the in¬ 
dictment mentioned, before, and at, and during the time 
oi the building, finiihing, and completing of the lad- 
mentioned bridge, were made higher, in order to come 
up to that bridge, and wider than the fame had before 
been, the lame having been widened by taking in fome 
meadow-land on both fides of the highway in 1756, and 
again, when the done-bridge was fo lad built} and 
the fame part of the common king’s highway, during 
the time that the fame was fo ruinous, in decay, and 
out of repair, as in the indi&ment mentioned, were and 
are of the breadth of eight yards; and that the townfhip 
of Quick) in the indictment mentioned, lies, and during 
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all that time had lain, within the parifli of Saddlrworth 
in the faid Riding, which parilh was and immemorially 
had been divided into four didri£ts, called Mean , in one 
of which, called Shaivmear y fo much of the fame high¬ 
way in the town ill ip of Quick as lay Wefinvard of the 
laft-mentioned bridge, then lay, and during all the time 
lad aforefaid had lain ; • and in one other of which mcars, 
called Lordfnear , fo much of the highway in the town- 
fliip of Quid as lies Eaftward of the lad-mentioned 
bridge then lay, and during all the time lad aforefaid, 
had lain ; and that the inhabitants of Shawmear t from 
time immemorial, until the time in the indi&ment men¬ 
tioned, during which, the parts of the highway therein 
mentioned are there dated to be out of repair, had re¬ 
paired and amended, and had been ufed and accudomed 
to repair and amend, fo much of the highway in the laid 
townfhip as lay or had lain Wcjhoard of the faid ford, until 
the building of the faid firlt-mentioned carriage bridge, 
and Cnee, of the faid feveral carriage bridges refpe&ively, 
when the fame part of the faid highway had been out of 
repair; and that the inhabitants of Lordfmtar, from time 
immemorial until the time in the indidment mentioned, 
during which the parts of the faid highway therein men¬ 
tioned are dated to be out of repair, had repaired and 
amended, and had been ufed and accudomed to repair 
and amend fo much of the faid highway in the faid 
townlhip as lay or had lain Ea/huard of the faid ford, 
until the building of the faid fird-mentioned carriage 
bridge, and Cnee of the faid feveral carriage bridges re- 
fpedlively, when the fame part of the fame highway had 
been out of repair ; and that during the fame time in the 
indictment mentioned, the faid parts of the faid highway 
in the faid indictment fpecified to be ruinous, &c., were 
ruinous, &c., in manner and form as in the faid indi£t- 
ment was alleged. But whether, Stc. The record and 
proceedings were afterwards, and before judgment, re¬ 
moved 



in the Fiwy-fouhth Year OF GEORGE III. 


28 


moved by certiorari into the Court of King** Bench, and 
that Court upon argument, in Trinity term 1806, pro¬ 
nounced judgment for the king ; and a fine of 239/. 5/. 
was ordered to be levied on them. Upon that judgment 
the Defendants brought this writ of error in parliament, 
and affigned the general error. 

The Plaintiffs in error contended, that the judgment of 
the Court of King's Bench ought to be reverfed, for the 
following, amongft other reafons: Becaufe the liability 
of the Riding to repair the highway to the extent of 
three hundred feet next adjoining to each end of the 
bridge, was affumed as a necefiary legal confequence of 
*he liability of the Riding to repair the bridge itfelf. 
But no cafe was to be found, where that confequence 
had been holden to follow, and where the highway was 
repaired as dependant upon, and forming as it were a 
part of the bridge, and therefore to be repaired by the 
fame perfons who were bound to repair the bridge itfelf. 
There was no cafe to be found, where an indi£lment had 
been preferred againil perfons who were bound to the 
repair of the bridge, for not repairing the highway at 
each end of the bridge only, though it mull frequently 
have happened that the highway was out of repair at a 
time when the bridge itfelf wanted no reparation. Se¬ 
condly, becaufe it had been the opinion of feveral emi¬ 
nent lawyers, that the modern cafe, in which it was de¬ 
cided that the inhabitants of the county at large are 
bound to keep in repair a public carriage bridge built by 
individuals for their own private benefit, where no bridge 
of that kind ever Hood before, if l'uch bridge be afterwards 
ufed by the public, and become of public convenience 
and utility, was a confiderable extenfion of the principle 
of the liability of the inhabitants of the county to repair 
fuch bridge, and fufficiently hard upon them ; but there 
was no principle or authority to warrant the extending 
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1813. of that liability to the repair of the highway, within the 
1 TV. J limits of 300 feet at each end of fuch bridge, and parti- 
theW. u!of ° cularly fo, in a cafe where the inhabitants of a didritt had 
Yorkshire immemorially hitherto repaired fuch highway, and now 
The Kixg fought to difeharge themfclves from that legal obligation 
la Error. which they were fo uiuler, and endeavoured to throw it 
upon the inhabitants of the Riding. The flat. 22 Hen 8. 
r. 5., which had been fo much relied upon, did not im- 
pofe any fuch liability oil the Riding. It looked only 
to fuch bridges as were then in exiftcncc, and where, 
probably, by immemorial ufage, the perfons who were 
bound to repair the bridge, had alfo immcmorially re¬ 
paired the highway at each end of the bridge, but to 
what extent was not certainly known, and therefore that 
act limited the extent to 300 feet at each end of fuch 
bridge. No certain inference could be drawn from the 
cafe in the Year Book, 43 Ajfu. pi. 37. ; the cafe is not 
clearly reported ; and Broket who has abridged it in 
title, Prefentment in Courts y pl. 22. 6s* 29., takes no notice 
of that part of the cafe at large which is fuppofed to 
fpeak of the liability of the Abbot of Combe to repair the 
highway adjoining each end of the bridge. If it did 
pafs, it was, at bed, but extrajudicial, as the abbot was not 
indicted for not repairing the highway, but only for not 
repairing the bridge itfelf. Thirdly, becaufe the objec¬ 
tion, that the inhabitants of the Wed Riding ought to 
have fhewn fpecially by their pica, that fome other perfon 
was bound by tenure or prefeription to fudain the 
charge, depended entirely upon the other quedion, 
namely, whether the highway at each end of the bridge 
was by law to be repaired by the fame perfons who were 
bound to repair the bridge itfelf. But it was infillod, 
that, by law, that was by no means the cafe ; but on the 
contrary, that the inhabitants of the Riding were not 
bound to repair the highway at each end of this modern 
bridge, and, more efpecially, inafmuch as it had immemo. 

16 rially 
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rially hitherto been repaired by the inhabitants of the 
two diftri£ls of Sbawtncar and LorJfwear , tfie Plaintiffs in 
error might, on the general iflue, fhew that other perfons 
were bound to repair. 

John Williams. 

Wm. Lambe. 


1813. 

--- 1 

The Inhabitants of 
the W. R. of 
Yorkshire 
v. 

The Kimq. 

In Error. 


The Defendants in error prayed tint the judgment 
might be affirmed, for the following reafons : Becaufe 
the Riding at large being liable to repair the bridge 
itfelf, was in confcquence alfo liable, where no im¬ 
memorial cuftom or prefeription is fpccially fhewn to 
the contrary, to the repairs of the highway to the extent 
of 300 feet next adjoining each end of it. This ap¬ 
pears by the flat. 22 Hen. 8. c. 5., which is an affirm¬ 
ance of the common law, whereby the inhabitants of 
the county were chargeable with the repairs of the 
public bridges and highways within the fame; and the 
a£t defines the extent of their liability, which at com¬ 
mon law might have been doubtful, to 300 feet of the 
highway from each end of the bridge. Lord Cohe % in 
his Commentary on this ftatute (2 Injf. 700. 1. y.), is to 
the fame cffefl : fo alfo are Dalton , <•. 16., Crompt. Jujl. 
t866 . Thefe refer to the Year Pooh, 43 AJp.s. pi. 37., 
where the abbot of Cccmbe, being liable to the repair 
of two arches of a bridge, and it not being found 
on record who was liable for the remainder, Knivet , 
Juft ice, held that the Court mull intend that the abbot 
was bound to repair the bridge, and the highway adjoin¬ 
ing to each end of it. The ftatutes 1 Ann. 1. r. 18. 
and 12 Geo. 2. c. 29., are alfo founded on the fame 
aflumption. 2dly, The ftatute of Hen. 8. merely 
dire£ls the manner in which the county (hall be 
affeffed: the common law liability, therefore, with the 
remedy by indi£lment, ftill remains, and fuch indict¬ 
ment can only be got rid of by fhewing fpccially fome 

X 4 other 
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bridge by the public could not change the burthen and 
throw it on the riding. No cafe is cited where*it was 
ever yet pleaded to an indi&ment againft a parifh for 
not repairing a road, that the part out of repair was 
within 300 feet of the end of a county bridge, and that 
the Defendants were therefore not bound to repair it. 
No text writer who afferts that the parifhes are bound 
to repair all their roads, qualifies it by excepting the 
300 feet at the ends of the bridges. The indi&ment 
alleges as an offence the not repairing a part of the road 
which lay within 300 feet of the bridge, but it does 
not conclude by {hewing that the offence was againft 
the form of the ftatute; whereas, if any fuch obligation 
on the county fubfifts to repair the 300 feet of the road 
contiguous to the bridge, that obligation is created by 
ftatute, and not by the common law ; and therefore the 
indi&ment is infuflacient. 


Topping and Ho/royd, for the Defendants in error, ob« 
ferved that the obje&ion to the form of the indi&ment 
was now for the firft time taken, and was not fupported 
by any of the reafons afligned in fupport of the Plain¬ 
tiff’s cafe} but if by the common law thofe who repair 
the bridge were bound to repair a certain part of the 
road adjoining to each end of it, and if the ftatute has 
defined that part to extend to the length of 300 feet, 
then, inafmuch as the indi&ment deferibes the way in 
queftion as abutting on the bridge, and as being within 
300 feet thereof, the indi&ment is fufficient, fince the 
Plaintiffs in error have not difeharged themfelves by any 
fpecial plea. It is unneceffary in an indi&ment to (late 
the law : it is neceffary only to ftate the fa&s on which 
the obligation of law arifes. All neceffary fa&s are 
here ftated. The addition at the end that the county 
ought to repair, is only ftated that it might appear 
againft whom the procefs ought to ffue. It may after 

the 
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the cafe of Glutburne Beck , 5 Burr. 3594.1 be con- 1813. 
fidered ns fettled law, that if nevtr bridges are built, j^^jiihahitlnts of 
and are in fa£l ufeful to the public, the charge of the W.K. of 
repairing them relts on the public. The cafe 43 lib. 

AJfis. pi-37-, is a ftrong authority. “ It was prcfented in 
B. R. before Knivet and Ing*, that the Abbot of Coombe 
ought to repair the bridge of Cbcjierford in the county 
of Leice/ier , whereupon a diflringas iffued againft the 
Abbot, who comes and alleges a record in the fame 
court, that heretofore, before Chelre , he was indi&cd 
for the fame bridge, whereupon he came, and he 
pleaded, that he was bound to repair only two arches of 
the fame bridge; whereupon iflue was joined, ami the 
jury came and found for the Abbot, and lie prayed judg¬ 
ment if he {hould be now charged; and the record was 
read, which is this : the jurors upon their oath fay, that 
the Abbot of Coombe is not bound to repair but only two 
arches of the bridge of T., and the bridge over the 
ftream of the water, and not the ends of the fame 
bridge. Knivet J. We intend that you are boun.l to 
repair the bridge, and the highway applying to the one 
end and to the other, although the foil be in another, 
becaufe the eafement {hall be preferved for the people, 
and you are bound to make the bridge of fufficient 
height and ftrength to refill the current of the water ; 
and although by the increafe of the water the ends of 
the bridge be removed, neverthelefs you arc bound to 
follow up the courfe of the water, and to repair upon 
the road, without the leave of him in whom the land 
is; and fince in this cafe it is not found, nor defined in 
the record who ought to repair the reft of the bridge, 

(and without doing that it will be of no ufe,) although it 
is found that the two arches are fulBciently repaired, 
yet it cannot be adjudged that you {hould be acquitted ; 
therefore fee if you will plead any other matter.” So, 

Bre. Ab. Prefentment in Courts , pi. 32 ., citing the fame 

cafe. 
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1*613! cafe. ** It was prefented that the Abbot of T. ought to 
repair the bridge of T., who faid that at another time he 
the w.R. of . travcrfed fuch prefentment, whereupon it was found, 
that he ought to make but two arches in the middle: 
and per Knivet , it is no bridge without the refidue, and 
it is not prefented who made the reft; therefore the 
Defendant (hall make the whole, if he can fay no more, 
and he may make the bridge without the licence of 
thofe who have the land adjoining." This obligation 
to repair the reft was a neceflary confequence of law. 
The ftatute 22 H. 8. e. 5. ff. 2. and 3. creates no ori¬ 
ginal obligation to repair, it is merely declaratory of the 
common law. It is admitted that the quarter feflions 
had not original jurifdi&ion of the repairs of bridges, 
but it was given them to the intent that the bridges 
might be more fpeedily repaired, 2 lnjl. 705. If before 
the ftatute the parifhes hatf been taxed to the repairs of 
the roads at the end of the bridges, it may be inferred 
that they would be mentioned in the recital of the in¬ 
convenience equally as cities and towns corporate. The 
do&rine of the Glujburne Beck cafe is recognized in the 
cafe of the Kings. Weft Riding of Y'cricjbire, 2 Eaft % 342. 
Yet there were truftees of a road who had power to 
receive toll and build the bridge. In the paffage 
13 Rep. 33. the fubje£l-matter null be confidered. 
Lord Cake is profefling to treat of the ftatute of 22 Htn. 8.: 
he fays “ the queftion was moved, who by the common 
law ought to repair the bridges, common rivers, and 
fewers, and the highways, and by what means they (hall 
be compelled to it j” and, taking the whole together, it 
is plain that he meant the highways at the ends of 
bridges. And although he fays nodring of it in 
2 lnjl. 700., yet in page 705., fpeaking on the fame 
matter, he fays, *« It it the fafeft way and neareflt to the 
meaning of the makers of the law, (all the parts thereof 
being confidered,) that the juftices of peace, where no 

certaiq 
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certain per (bn, &c. is known that ought to repair any 1813. 
decayed bridge, (and the inhabitants of the whole 
county are generally to be charged,) do proceed as well the' W» ft. of 
for the reparation of the bridges, as of the highways at 
the ends of thofe bridges, at the general fefiions of the 
peace, one of them as it were depending upon the other.” 

In p. 700. he was not at all confidering whether there 
were any difference between the bridges and the high¬ 
ways, but when*he does come to confider them both to¬ 
gether, he puts them both on the fame footing. All the 
legiilative interpretations of the ftatute take it for 
granted that the burthen is fo. The ftatute 1 Ann. 

Jl.x. c. 18. contemplates that this liability has always 
fubfifled, for it directs that the money thereby autho¬ 
rized to be raifed for the repairs of bridges eo nemine t 
ihall be applicable to the repairs of bridges and the 
highways at the ends thereof. The ftatute 1 2 G. 2. 

*. 29.-recites the ftatute 22. H. 8., and purports to be 
made for the more eafy taxing and colle&ing the money 
for the repairs of fuch bridges and highways thereunto 
adjoining. The ftatute 43. G. 3. c. 59. does not recite 
doubts whether the counties are liable to repair the bridges 
or roads at the ends thereof, but doubts how far they 
are bound to improve the fame. At that very time the 
legillature had in contemplation the powers of parifti 
road-furveyors, and took it from them to inveft the fur- 
veyors of the county bridges with the lame power as to 
the bridges and the roads at the end thereof. This is 
the third legiilative recognition of the charge on the 
county. It may be inferred from the abfence of any 
indi&ment for not repairing the 300 feet at the end of 
the bridge feparately, that the county has always ac- 
quiefeed in it, aiyl that the 300 feet and the bridge have 
always been confidered in the fame point of view. If 
the ford had remained, the liability of the individuals 
to repair the road to it would ftill have continued: 

but 



CASES in MICHAELMAS TERM 


1813. but the bridge being ere&ed, the fame reafons draw 

- this charge to the county, which draw to it the charge 
The Inhabitants of . ? , ® 

the W.R. of °* repairing the bridge, viz., the generality of its ufe- 

YoRR<tiiRa "fulnefs, which is not confined to the particular parifh* 

The Kino. The ca ^ e of new bridges has been mentioned : if they 

In Error. are not ufeful they may be indi£ted as a nuifance $ if a 

bridge is found to be ufeful, then it is to be repaired 

by the county ; and new highways and new bridges fall 

under the fame law and reafon, viz., that if the public 

adopt either, thofe who were charged to repair the old 

ones ought thenceforth to repair the new ones. 


Lambe , in reply, obferved that the indi&ment could 
not be maintained without intending fomething 'in fup- 
port of it, for it did not allege that the obligation to 
repair was by (latute, but only that the road was out of 
repair, contrary to the form of the ftatute. There 
cannot be two concurrent co-exifting obligations to re¬ 
pair. As to the obje&ion that the parifh could not be 
bound to repair a greater width of road than antiently it 
has been, it is the daily pra&ice that two magi ft rates 
widen a road by their, orders, and the parifti, under 
the common law liability, afterwards repairs the whole. 
The ftatute 43. G. 3. c. 59. does not eftabtifh the point 
that the counties were bound at common law to repair 
to the dilfance of 300 feet; it only recites that the 
county was bottgtJ to repair the ends of the roads to li¬ 
mited diftances, it therefore never was thought that there 
was, by the common law, a general liability on the 
counties to repair for the length of 300 feet. The in¬ 
tent of the ftatute 12. G. 2. c. 29. was merely to em¬ 
body ail the fevcral purpofes for which money was to 
be railed, under one county-rate. Itgwas the opinion 
of Buller J. that if a parifh hath repaired all exifting 
roads, and a new road is made, the parifti mult repair 
that alfo. The novelty of the cafe is a ftrong argument 

for 
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for the Plaintiff in error. It is partly a matter of fact 
here, whether the county be liable or not; for, if the 
Meats were antecedently liable to repair it, they ftill 
arc, and that is a matter of fait. At lead it ought to 
have been averred that by reafon of the premifes and by 
force of the ftatute the Riding was liable. Why did 
the penner of the indiilment fay within 300 feet of the 
bridge, if the Riding was liable at common-law ? If 
the iudi&ment had deferibed the road as being part of 
the bridge, or neceffary to the exiftence of the bridge, 
the reafon of that allegation would be evident, and it 
would deferibe a common-law liability. The Abbot of 
Ctcmbi-j’ cafe is a moll extraordinary cafe; for fuppofe 
him to be indi&ed for not repairing the whole bridge, 
when he is found to be liable to repair two arches, and 
no more, it cannot be fuppofed that a court of juftice 
would hold that he is liable to repair the whole. [[Lord 
Eldon , Chancellor. The fenfe is this : your liability to 
repair the two arches, (hews that you are neceffarily liable 
to repair the reft, unlefs you fhew who is liable to re¬ 
pair the reft. It is hard do&rine, I confefs; but the ar¬ 
gument is, “ you arc doing no good at all to the public, 
if you repair two arches in the middle of the ftream, 
and fliew no way for the public to get at them.” So, 
here, thofe who are liable to repair the bridge, are liable 
to give the public the means of accef; to it, otherwife 
they give nothing. That Is die manner in which 
that cafe applies.] The ait 43. G. 3. c. 59. ftill leaves 
it as a matter of fail to be found what thofe 
limited diftances are, within which the counties are 
liable to repair. 
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Lord Eldon, Chancellor. My opinion has not been 
formed merely oiPwhat I have heard this day, but on 
previous confideration, that the county is by law bound 
frim 4 facie to repair the road at the ends of every 

bridge. 



PROMOTIONS. 

At the beginning of this term. Sir Vicary Gibbs 
Knight, one of the Juft ices of His Majefty's Court of 
Common Pleas, was appointed to the office of Lord 
Chief Baron of His Majefty’s Court of Exchequer, 
vacant by the refignation of the Right Honourable Sir 
Archibald Macdonald Knight, who thereupon was created 
a Baronet. 

On Thurfday the z 3th of November Sir Robert Dallas 
Knight, His Majefty's Solicitor-General, was called to 
the degree of the coif, and gave rings with the motto 
“ Mos et Lex and was appointed to the office 
of one of His Majefty's Juft ices of the Court of 

6 Common 
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Common Pleas, in the room of Sir Vicar} Gibbs, and on 
the 19th took lain feat. 

In the enfuing vacation Samuel Shepherd Efquire, Hit 
Majefty's mod Antient Serjeant, was appointed to the 
office of His Majefty’s Solicitor-General, in the room of 
Sir Robert Dallas, and upon the occafion of his promotion 
received the honour of knighthood. 

And William Draper Bejl Efquire, Seijeant at Law, 
was appointed Attorney-General to His Royal Highnefs 
the Prince of Wales , in the room of Samuel Shepherd 
Efquire. 


END OF MICHAELMAS TERM* 
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£During the whole of this term Mansfield C. J. was 
prevented t by in 3 ifpofition y from attending in the court .3 


Jan. 24. 

A requeft to a 
tradefman to (hew 
the Defendant’s 
houfe, “ and the 
Defendant would 
make him a hand, 
fome prefent,” is 
evidence of a con¬ 
tract to pay a rea- 
fonahle compei fa- 
tion for the work 
and lal'our he- 
fiowed in that 
fcrvice. 


Jewry v. Busk. 

'Y'HIS was an action for . work and labour* tried before 
Mansfield C. J. at the fittings after Michaelmas 
term 1813* when the jury found a verdi£l for the Plain¬ 
tiff* with 7/. 15/. damages; which Onflow Serjt. now 
moved to fet a fide : the cafe was* that the Plaintiff had 
on feveral occafions been employed in his trade of a 
painter and glazier by.the Defendant* who had a houfe 
oppofite to the Plaintiff's houfe, and being defirous to 
let it, he told the Plaintiff, that if he would open the 
windows* and take care of the houfe, and air it, and 
fhew it to perfons applying to take it, he would make 
the Plaintiff a handfome prefent *, and he at a fubfequent 

time 
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time gave him a/. Onflow contended, and fo Manf- 
field C. J. dire&ed the jury, that this was no evidence of 
any contraft, but that it mult be inferred that the Plain¬ 
tiff, in undertaking the employment, intended to truft 
entirely to the Plaintiff’s generality, and muff therefore 
be content with what the Plaintiff had chofen to give 
him: the jury however thought otherwife. 


3< 


1814. 

Jewry 


v. 

Busk. 


Heath and Chambre Js. were of opinion that there 
was fufficient evidence of a contract to do the work 
and labour for a reafonable recompence, the amount of 
which, the jury, whofe province it was, had determined; 
and even if it were fomething too much, yet becaufe the 
fum was fo fmall, and there was nothing perverfe in the 
verdiQ, they 

Refufed the Rule. 


Flower v. Bainwright. 


Jan. 26. 


y ELLON Serjt. moved to amend a recovery by fub- 
ftituting the parifh of Eafl Ardejley for the parifli of 
Ardejley in the county of Tort, although the deed to 
make the tenant to the pracipe deferibed the premifes 
merely as lying in Ardejley % upon an affidavit that the 
vouchee was feifed of the dofes in queftion in Eqft 
Ardejley , and that he was feifed of no land whatever in 
any parifh called Ardejley. 


Recovery amend 
ed by altering th» 
name of a parifh 
mifnamed in the 
deed making the 
tenant to thepr*- 
cipe, as well as in 
the recovery, upon 
affidavit of the 
intention. 


The Court permitted the amendment. 



C«ifl will 
w* !Uy pm«d- 
v»g% on x writ fug* 
gtfted to be the 
commencement 
of an a&ion for 
non-rtfidencc, un- 
lels the declaration 
he delivered, or 
there be other evi¬ 
dence that fuch ia 
the fcope of the 
aAion. 


J/AUCHAN Sffjt, moved upon the flatute 54 Geo. 3. 

r.6. in relief of the non-refident clergy, to ftay 
proceedings in this adion: in the procefs which had 
been ferved upon the Defendant, the Plaintiff was enti¬ 
tled as fuing qui tarn , and the Defendant had given him 
notice of his intention to move the Court to flay pro¬ 
ceedings herein, calling it in that notice an adion brought 
by the Plaintiff again ft the Defendant to recover penal¬ 
ties for non-reiidence on his benefice, and the Plaintiff 
had not contradicted that furmife. The Plaintiff had not 
yet declared, but Vaughan contended, that fincc he was 
in the practice of delivering very long declarations in 
fimilar cafes, it would defeat the intention of the legiila- 
ture, which, as recited in the preamble of the ad, was, 
to diminiih the vexation of the parties, if this motion 
could not be made until after a declaration (hould have 
been delivered. 

Per Curiam. The Defendant mpft wait until the 
Plaintiff has declared, and then it will be feen whether 
this be an adion for non-refidence or not. He cannot 
fwear how the Plaintiff intends to declare. If indeed, 
any other evidence of the nature of the adion could be 
made to appear to the Court, it might fufiice, but none 
is (hewn. Befides, the expencc of a rule nijt and of 
{hewing caufe, would amount to more than the coils of 
the declaration. 


Rule refufed. 
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Wright qui tam -v. Whatley, Clerk. 

r jpHE Solicitor-General made the like motion, in this 
r cafe, wherein the declaration had been delivered, 
and it thereby appeared that the a£tion was brought for 
non-refidence. 


3°S 



The Court granted the rule. 



LlNDO v. J*n. zj. 

Q OP LET Serjt. moved that a fine might pafs upon if a fine has 
an affidavit that the parties were all alive in l * en delayed by 

-r , . i y »_ _ the attorney • 

Northumberland on the 19th of January . The fine negle<ft beyond 

ought to have been completed feveral terms before, the time pre- 

but was delayed through the negleft of the agent in 

London. 

The Court , referring to their late rule of court, refufed 
the application. ( a ) 

(a) In a like cafe the Court tire new fine for his client, and 
hath compelled the agent through declared their determination to 
whofe delay the fine is defeated, purfue that practice, 
to defray the cxpence of an en- 


fenbed by the 
rule of Court, the 
Court will not 
permit it after¬ 
wards to pafs. 
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Jan. 29. Wright qui tam v. -, Clerk. 


The Court re- 
fufed to extend 
the relief of the 
ftatute 45 G. 3. 
c. 6. to a cafe 
where the De¬ 
fendant had ob¬ 
tained a rule to 
compound before 
the ftatute had 
palled. 


r ]PHIS was an aftion commenced to recover penalties 
for non-refidence. A rule had been obtained on 
the 21ft of November 1813 for compounding this aftion, 
and the coils had been taxed upon that rule. 


Sellon Serjt. had on a former day in this term ob¬ 
tained a rule nifi to Hay proceedings in this caufc upon 
the terms permitted by the ftatute 54 Geo. 3. c. 6. 
which gives the Court liberty to interfere in a fum- 
mary way in any aftion “ brought or to be brought.” 


Shepherd, Solicitor-General, (hewed caufe : he con¬ 
tended that no aftion was pending: this aftion was 
fettled between the parties long before the ftatute had 
exiftence. 


Sellon contended that the cafe came within the fpirit 
of this, which was a remedial aft. 


Per Curiam. There is no pretence for it. How 
is this an aftion now pending ? The caufe is out of 
court. 


Rule difeharged. 
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Moffat v. Parsons. 


Jan. 29, 


T N this cafe the queftion referred upon a verdift for 
the Plaintiff for 36/., found before Matufitld C. J. 
at Guildhall, at the fittings after Trinity term 1813, was, 
whether there were fufficient evidence of a tender. The 
fads were, that there being a difpute between the parties 
about the amount of the Plaintiffs demand, the Defend, 
ant fent a check for 36/. to the Plaintiff’s counting-houf e 
in payment of what he conceived was due; it was deli> 
vered to the Plaintiff, who with much'warmth reje&ed 
the check; the Defendant’s clerk then returned to his 
mailer to get money in lieu of the check: the Plaintiff 
expe&ing his return with the money, inftru&ed a clerk 
named Cuming, who was in the ordinary habit of receiv¬ 
ing monies for him, that if the money was offered, he 
fhould not receive it, and he flated to him that he had 
put the matter into the hands of his attorney; and him- 
felf went out. The Defendant’s clerk returned in the 
abfence of the Plaintiff, and tendered the money to 
Cuming , who rejected it, faying, the matter was put 
into the hands of an attorney. 


A creditor telle 
hie clerk, previ- 
oufly authorized 
to receive money, 
not to receive a 
fum if offered hint 
bya certain debtor 
for that he had 
put it into the 
hands of his attor¬ 
ney, and the clerk, 
on tender made, 
refufes to receive 
the money, and 
afSgns the reafbn. 
Held that this is £ 
good tender to th« 
principal. 

It is no objec¬ 
tion to a tender 
that the creditor 
had previoufly put 
the matter into his 
attorney’s hands. 


Vaughan Scrjt. had obtained a rule nift to fet a fide this 
verdidl and enter a verdi£t for the Defendant; again ft. 
which, 


BeJ} Serjt. now fhewed caufe. The refufal muft be 
confidered as merely a reference to the Plaintiff’s attor¬ 
ney ; the Plaintiff had a right to change the agent he 
had appointed for the purpofe of fettling the account, 
'and receiving the money, and the Defendant ought to 
have made his tender, either to the Plaintiff in perfon, or 
to fuch agent as he chofe to authorize: but a tender 

Y 4 made 
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made to a perfon who was no longer his agent to re- 
ceive, was no fender to the Plaintiff. It is a prudent 
courfe to refer a difputed claim to the folicitor of the 
party. A tender to a clerk, unlefs he has an exprefr au¬ 
thority, is no tender to the party. [Mansfield C. J. A 
tender to a managing clerk would fuffice, and Cuming 
had, had an exprefs authority*] 


Vaughan Serjt. in fupport of his rule. This is not a 
countermand of an authority, it is an exprefs refufal by 
the Plaintiff himfelf, which therefore difpenfes with the 
neceffity of a tender. . Briggs v. Calverley , 8 T. R. 629. 
The retainer of an attorney does not render the tender 
ineffectual. That was a ftronger cafe than this, for 
there the writ was befpoken. This is the refufal of the 
principal, with an inefficient reafon affigned, and is a 
difpenfation of further tender to the party himfelf. 
Jones v. Barclay , j Doug. 684. 


The Court agreed that the Plaintiff was not juftified in 
referring the Defendant to his attorney. 

Cur. adv. vult. 


Heath J. on this day delivered the judgment of the 
Court. 

This was an a£tion for goods fold and delivered. The 
Defendant pleaded non affumpfit as to part, and as to the 
refidue, 30/., a tender. The evidence was, that the Plaintiff 
dire&ed his clerk not to receive this money, if it fhould 
be offered to him: it was offered to the clerk, and he, in 
purfuance of his matter's orders, refufed to receive it. 
Upon the principle that qui facit per alium , facit per fe 9 
the tender to the fervant was a good tender to the 
roafter: therefore there mult be a judgment for the' 
Defendant. 


Judgment for the Defendant. 
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Richardson and Another, Executors of Blease, 
v. Robinson. 

r JpHIS was a writ of error brought to reverie an out¬ 
lawry which had been adjudged againft the teftator, 
and the error aligned was, that Bleafe, before and at 
the time of the awarding and ifTuing of the writ of txigi 
facias, upon which the outlawry was pronounced, and 
from thence continually afterwards until and at the time 
of pronouncing the outlawry, was in parts beyond the 
feas, to wit, at Jamaica , in the Weft Indies. The De¬ 
fendant in error pleaded, that Bleafe at the time of the 
awarding and ifTuing of the writ of enigi facias , upon 
which the outlawry was pronounced, or afterwards until 
and at the time of pronouncing the outlawry, was not in 
parts beyond the feas. The Plaintiffs in error joined 
iffue on this tTaverfe. Upon the trial of this caufe be¬ 
fore Mansfield C. J. at the fittings after Michaelmas 
term 1813, the proceedings in outlawry previous to the 
proclamations were proved, but there was no proof of 
the proclamations, nor, confequently, as the inquiry 
could not be further purfued, of -the time when tile 
judgment of outlawry was pronounced; it was proved 
by letters written by the outlaw, that he was alive, and 
in Jamaica , at, and after the period of the writ of enigi 
facias being iffued: there was no evidence of his having 
ever come home, and it was clear that he was now dead, 
but the precifc time of his death did not appear. For 
the Defendants in error, it was contended, that as the 
iffue embraced the*fa& of the outlaw continuing abroad 
at the time of pronouncing the outlawry, which neccffa. 
rily meant his continuing abroad and alive; and as there 
was no evidence to (hew that he had not died or come 
home before the outlawry, the iffue ought to be found 

with 


Jan. 39. 


Error affigned 
in outlawry that 
the outlaw was 
beyond the leas 
when the writ of 
exigent illued, and 
thence continually 
until the outlawry 
pronounced. 

Upon traverfe of 
the whole allega¬ 
tion, and ifliie 
joined thereon, 
held that it was 
fufficient to prove 
that die outlaw 
was in parts be¬ 
yond the leas at 
the time of the 
writ of exigent 
illued. 
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with the Defendant in error. Mansfield C. J. thought, 
that as there was evidence that the teftator was abroad 
when the writ of exigent ifl'ued, and that he continued 
abroad till his death, it was immaterial when the judg¬ 
ment of outlawry was pronounced, and that the exa£l 
date of the fubfequent proceedings was immaterial; 
and the jury found a verdift for the Plaintiff in error. 

Shepherd, Solicitor-General, now moved to fet afidc 
the verdict, and have a new trial, upon tfie ground that 
the frame of this iffue rendered it neceffary to prove the 
allegation, that the teftator continued abroad at the time 
of pronouncing the outlawry. 

Heath J. aflted whether it was to be prefumed that 
the teftator had come home ? Utile per inutile non 
vitiatur. 

Chambre J. The fubftantia! queftion of the iffue 
is, whether the teftator was abroad at the time of the 
exigent iffTued; if he was, that was fufiicient: the fur¬ 
ther averment that he continued abroad at the time of 
pronouncing the judgment, is immaterial, even if it be 
not ftri&Iy proved. 

Dallas J. The error aifigned, is, that at the time 
of the writ of exigent iffTued the teftator was in parts 
beyond the fea6: now it appears that he was in parts 
beyond the feas at the time the exigent iffued: that 
therefore is enough. 


The Court refufed the Rule. 
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Buckby v . Coles and Price. 

r J^HIS was an a&ion of trefpafs for breaking and en¬ 
tering die Plaintiff’s clofe, called Long Furlong, at 
Newport Pagnell , trampling the grafs and com, fub- 
verting the foil with the feet of cattle and wheels of 
carriages, breaking the gates and fences, and the faft- 
cnings thereof, and taking them away. The Defend¬ 
ants pleaded, that in 1800 W. Bacbwell Efq. was 
feifed in fee of a clofe called Barn Clofe, and pre- 
fcribed in right thereof to have a way from a cer tain 
common public highway into and over the clofe in 
which, &c. to Barn Clofe, and back again on foot, and 
on horfeback, and with cattle, and carriages, at ail 
reafonable times of the year, as appurtenant to Bam 
Clofe} they then {hewed a demife of Bam Clofe by leafe 
from Bactwell to Coles, the Defendant, for years, and 
a demife by Coles to the Defendant Price as tenant from 
year to year, under which they juftified. They thirdly 
prefcribed under the like title, for a like way from the 
highway, into, through, and over the clofe in which, 
to Barn Clofe, and back, for the neceflary and convenient 
cultivation, occupation, and enjoyment of Bam-clofe, 
and juftified under the like demifes. Fourthly, they 
pleaded, that before the times when, on the ift of April 
1800, W. Backwcll was at one and the fame time feifed 
in fee, as well of the clofe in which, as of Barn Clofe ; 
and that the clofe in which lay next and contiguous 
to a certain common highway, and that Barn Clofe was 
fituate next to the clofe in which, and that Backivell 
being fo feifed, had no way to Barn Clofe excepting from 
that highway, through and over the clofe in which} 
and that Bacbwell afterwards, aliened, conveyed, and 
allured the clofe in which, with the appurtenances, to 
the Plaintiff in fee, who thereby became feifed there¬ 
of. 


1414 . 

Jan. *9. 

A way of n«. 
eedfcy exifts after 
unity of pofleffiau 
of the clofe to 
which, and the 
clofe over which, 
and after a fubfe- 
quent ieverance. 

If a perfon pur* 
chafes dole A., 
with a way of ne> 
ceffity thereto over 
clofe B n a lb-an¬ 
ger's land, and 
afterwards pur- 
chafes clofe A, 
and then purchafes 
clofe C 4 adjoin¬ 
ing to clofe A , 
and through which 
he nay enter dole 
A^ and then fells 
dole A without 
refervation of any 
way, and then fells 
dofes A. and C .; 
the puichafer of 
clofe A. fhall 
neverthelefi have 
the andent way of 
neceffity to dole 
A., over clofe B. 
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of» but that Bachvell, at the time of that fale and aliena¬ 
tion, and having no way to Barn Clofc , other than from 
the highway, through and over the dofe in which, 
whereby he neceflarily ought to have a convenient way to 
Bam Clofe from the'highway, through and over the clofe 
in which, fo fold and. aliened to the Plaintiff as afore- 
faid, he, BackwM , and all the occupiers of Barn Clof* 
from and after the fale and alienation of the clofe in 
which, had, and ufcd, and of right ought to have for 
themfelves and their fervants a certain neceffary way 
from the public highway, through and over the clofe in 
which, unto and into Bam Clofe, and from thence back 
again into the highway, on foot, and on horfeback, and 
with cattle, and with carriages, every year, at all rea- 
fonable times of the year, for the neceffary and conve¬ 
nient cultivation, occupation, and enjoyment of Barn 
Clofe, the fame way being the neared and mod con¬ 
venient way through and over the clofe in which, fo 
fold and alienated as aforefaid; wherefore they judified. 
Price in his own right, and as the then occupier, of 
Barn Clofe, and Coles as his fervant, and by his com¬ 
mand. The Plaintiff, in his replication, joined iffue on 
the fird plea: to the fecond and third ple?s, he replied, 
(admitting the feifin of Bacbwell, but proteding againd 
the alleged demifes of Barn Clofe)! de injured fud pro m 
prid i and traverfed the prefcriptive rights of way therein 
refpeilively alleged. And to the fourth plea, he replied, 
that he ought not to be barred, becaufe, admitting 
BaekweU*s feifin at one and the fame time, as well of 
the clofe in which, as of Barn Clofe , and that the clofe 
in which, lay next and contiguous to the road, and that 
Barn Clofe lay next to-the clofe in which, and that Back- 
•well afterwards, and before the trefpafs, conveyed the 
cloie in which to the’ Plaintiff, who thereby became 
fetfed in fee thereof; for replication he alleged, that 
the Defendants of their own wrong committed the 

alts 
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afts juftified, without this, that Bachwell and the occu¬ 
piers of Barn Clofe from and after the fale and alienation 
of the clofe in whichy had and ufed, and of right ought 
to have had fuch a way as the Defendant had in his 
fourth plea alleged: he alfo newly affigned an extra 
viam , and more force than was neceflary, and other 
occafions. The Defendant rejoined by 'maintaining fo 
much as the Plaintiff had traverfed of his 2d, 3rd, and 
4th pleas, and tendering iffue thereon, , and on the new 
aflignment. The Plaintiff joined in all thefe iffues. 
The caufe was tried at the Buckingham fummer aflizes 
1813, before Macdonald C.B. The cafe appeared to be, 
that two public king’s highways called Willen-lane and 
Tongwell-lane, at a certain point diveiged from each 
other, Willen-lane going off from the diverging point in 
a direction from South-weft to North-eaft , and Tongwell- 
lane leading in a dire£tion nearly from Weft to Eaft. 
At a part of thefe roads fituate at fome diftance to die 
Eaftward of their point of fepanttion, the lands which 
lay in a line between the two roads, making the bafe 
of a triangle, whereof the two roads formed the fides, 
were as follow: Contiguous to and immediately to the 
Southward of Willen-lane, was the clofe in which, 
called Long Furlong s next, and to the South Weftward 
of that, was the clofe called Bam Clofe, and next, and to 
the Southward of Barn Clofe was Tongwell Clofe, the 
Southern fide of which abutted pardy on Tongwell-lane, 
and partly on the homeftead of a farm called Tong¬ 
well Houfe. On the W^eft fide of Tongwell-chfe lay 
a clofe called The Hop-ground, the Eajlern fide whereof 
abutted on Tongwell Clofe , and the Southern fide whereof 
abutted on Tongwell-lane. About the year 1750 Mr. 
Bachwell, the proprietor of confiderable eftates in that 
neighbourhood, purchafed the clofe in which, called 
Long Furlong, from Sir William Turner: none of the 
conveyances of that clofe, of any date whatever, ex- 
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p re fled it to be conveyed fubje£l to any right of way, 
or with any refervation of any way over. it. At that 
time Barn Clofe was the property of a perfon named 
Marriott , whofe homeitead was ft mated at fome dis¬ 
tance to the Northward of Willen-lane, and consequently 
of Long Furlong, and of thefe three other dofes. In 
1759 Marriott conveyed all his eftate, comprizing 
Barn Clofe, with other lands lying to the Northward of 
IVillen-lane, to Mr. Backwell , in reverfion expedant on 
the determination of a leafe then exifting. In January 
1800 Mr. Backwell contraded to fell, and in April 1800 
conveyed, to the Plaintiff* the parcel of land called Long 
Furlong. It did not diftindly appear at what time or 
by what title Mr. Backwell acquired Tongwell Clofe and 
The Hop-ground , but he had poflefled them for fome 
years, and in 1801 he fold and conveyed a parcel of 
land, confiding of Barn Clofe , Tongwell Clofe, and The 
Hop-ground , and fome other clofes, to the Defendant 
Coles. Thefe lands were then demifed under a leafe to 
the Defendant Coles, which would not have otherwife 
expired till 1807. The Defendant proved by abundant 
evidence, that while Marriott was the proprietor of 
Bam Clofe , his way, and his only way to get to it, was 
by palling out of Willen-lane into and through I.ong 
Furlong to Bam Clofe , and that he enjoyed that way 
without interruption, and that there was never any 
opening or communication between Barn Clofe and 
Tongwell Clofe until after Mr. BackwelTs purchafc of 
both, when Boys , a tenant of his, Aril; made a gateway 
from Burn Clofe to Tongwell Clofe to give his cattle 
accefs to water in Tongwell Clofe. The entrance to 
Tongwell Clofe too, was, down to a late period, from 
Ttmgwe/l-lane through the farm-yard of Tongwell Houfe 
and continually down to the prefent time, the road 
through Long Furlong had been ufed by the occupiers of 
Barn Clofe: for the Plaintiff, it was proved, that for 
13 fome 
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fome years back the occupiers of Barn Clofe had ufed 
a way to it by going Northwards from the Tongwell-road 
into and through The Hop-ground, and thence into and 
through the North-weft corner of longwell Clofe into 
Barn Chfe ,. and back f but this was only fubfequent to 
the time of Mr. BackwelP s having purchafed all the 
clofes; and the Defendant Coles, during feveral years 
pail, before his purchafe from Mr. Backwell , had been 
Mr. BackwelPs leflee of the three laft-mentioned clofes. 
The Plaintiff alfo endeavoured, but unfuccefsfully, to 
eftablifh fome inftances of interruption of the* ufer of 
the way in difpute by the occupiers of Barn Clofe: 
he did not (hew that the forbiddance was a£ted on, 
nor did his witnefies fay that the road through Tong- 
well Clofe was the only road to Barn Clofe. Mac¬ 
donald C. B. was of opinion, that the prefcriptive way 
to Barn Clofe over Long Furlong , if ever it exifted, was 
not extinguiftied by the mere unity of feifin, the De¬ 
fendant’s premifes having been during all the time of 
Mr. BackwelPs feifin, fubje& to the leafe, which exifted 
when he purchafed them. He had bought only the 
reverfionary intereft, and to extinguifh a right of way 
there muft be unity of enjoyment. Sellon Serjt. for the 
Defendant, contended, that on the fourth plea there was 
no matter of fa£l to go to the jury; it was a pure quef- 
tion of law; but the Chief Baron left all the queftiotts 
to the jury, and they found for the Defendant on all the 
iiTues. 

Sellon Serjt. in Michaelmas term 181^ obtained a rule 
njfi to fet afide the verdift and have a new trial, upon 
two grounds ; firft, that there was a mifdire&ion of the 
learned Judge j and fecondly, that theverdift was againft 
evidence. 

Blojfet Serjt. now (hewed caufe againft the rule. [The 
Court exprefiing a decided opinion that die piefcriptive 
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tight of way was extinguished by the unity of feifiu, 
without adverting to the unity of occupation, he aban¬ 
doned the verdict on the fecond and third iffuesO The 
fourth plea, he faid, was verbatim translated from the 
plea in Dutton r. Taylor , Luton. 1487., where it waa 
demurred to, and held good: if the Defendant had 
wilhed to review the law of that cafe, he Should have 
demurred to this plea; but by traverfing it, he put in 
iflue only the fa£t, whether the Defendant had, Since 
1801, the time of his purchafe, actually enjoyed the 
way over Long Furlong to Barn Clofe in manner alleged ; 
not the queftion of law, whether he was entitled to it 
under the circumftances, as a way of necefiity ; and 
inafmuch as his replication admitted the continued ufer 
of it down to the commencement of Mr. Backoueir% 
unity of poflefficn, and that Mr. Backovell had no other 
way to Barn Clofe but only through the place in which, 
during his unity of poffefiion, it was not very intelli¬ 
gible how he could difpute the continuance of the way 
after the Plaintiff’s purchafe. If it were a way of 
necefiity before, it is difficult to conceive how it was 
not a way of necefiity after that alienation by Backovell 
to the Defendant. In the cafe in Lutovych > Girdler , in 
fupport of the demurrer, cited the cafes of Dell v. Bab- 
thorpe , Cro. El. 300., and 1 Ro. Ab. 935. C. pi. 8 & 9., 
(but thofc are not cafes of a way of necefiity, but of an 
ordinary way, the extinguishment of which by unity of 
poffefiion needs not to be queftioned,) and Owen t 121. 
But the Court over-ruled the demurrer, upon the ground 
that the way pleaded was a way of necefiity, and that 
it was for the public weal that the land (hould not 
be unoccupied. Lutoo . alfo cites Packer v. li r aljlead t 

2 Sid. 39. 


Sellon in fupport of the rule. It is impoflible to main¬ 
tain the verdict on the fourth iffue. A way of necef¬ 
iity, like all other ways, is cxtiuft by unity of pofi'ef- 

fion 
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flbn. No fuch Way therefore exifted daring Mr. Baet- 
welPa Gmultaneous feifin. A way of neceflity is a way 
by grant, not indeed expreffed, but im|ilied: if A vendor 
fells a clofe furrounded on all fides but one with die 
land of ftrangers, and on that one fide by other land of 
the grantor, and if there be no accefs to it but through 
fuch other land of the grantor, and he make no exprefs 
grant of way, then by implication a way of neceflity 
through the other land of the grantor arifes; but the 
right of way only arifes when there is no other poflible 
legal mode of getting at the land : Pomfret v. Ricroft, 
l William?s Saunders, 32a. b. Howton v. Frearfon, 
8 T. R. 50., and all the other authorities, eftablifh this 
point. If, therefore, the fale be made to the owner of 
an adjoining clofe, inafmuch as he has another mode of 
accefs to the land which he purchases, namely, from his 
ovhi clofe, no way of neceflity refults from that con¬ 
veyance : and in fuch cafe, inafmuch as that which a 
man grants mult be parcel of his own eflate, and fince 
the vendor had alienated Long Furlong without any re- 
fervation before he fold Barn Clo/e, and had the means 
to fatisfy, out of his own adjacent clofes, TongwellClofe 
and The Hop-ground, this refulting right of a way of 
neceflity, the way over Long Furlong did not again re¬ 
vive by reafon of his fubfequent fale of Barn Clofe, 
There was no faff on this iiTue which ought to have 
been left to the jury; it was a queflion of law, which 
riie Judge who preftded ought to have difpofedofin 
favour of the Plaintiff, who was right in his allegation, 
that no fuch way of neceflity exifted. In this cafe Mr. 
Backwell divided his eflate into lots fuitable to the con. 
venience of the purchafcrs, and expofed them to fale by 
auction. Long Furlong was one lot. Bam Cltfe , Tong- 
•well Clofe , and The Hop-ground formed another lotf 
they were purpofely fo arranged that the rights of way 
of the one might not interfere with the other, but that 
Vol. V. Z the 
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the purchaser of each lot might have accefs to it on 
ope fide from a public road, and might paft from one 
of his fields to another without interfering with his 
neighbours: it was never intended to fell with Bam 
Cloft a right of way over Long Furlong , nor was any 
fuch referred in the conveyance. The Plaintiff bought 
■Long Furlong , which was the third lot, at the auction, 
and it may be inferred that he gave the higher price for 
it on account of the convenience of that arrangement: 
the fourth lot, comprehending the other three dofcs, 
was bought in at the au&ion, and afterwards fold to 
the Defendant by private contrad. The particulars of 
the fale expreffed no refervation of any right of way over 
Long Furlong. 

Heath J. The way which it is contended for the 
Plaintiff that the purchafer has, is through the pur- 
chafer’s own land} but fuppofe that Barn Cloft had 
been bought by a ftranger, would there not in that cafe 
have been a way of neceflity to go to it ? 

Chambre J. The Plaintiff has gone into the quef- 
tion whether the vendor granted a way to this field over 
Tongv/ell Cloft t before the jury, and they have difaffirmed 
it: befides, nothing of this hiiiory of the au£tion was in 
evidence. 

Dallas J. The qqeilion on the iffue is, whether 
there were any other way: the evidence on the Defend¬ 
ants fide is, that there was no other way ; the Plaintiff 
meets that by evidence that there is another way, though 
not quite fo convenient, and the jury have had it before 
them, and have difaffirmed the exiftence of any other 
way. 


Rule difeharged. 
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Croft and Another v. Johnson and Another, 
Bsul of Jones. 


J 2 ELL Serjt. had on a former day in this teftn oh* 
tained a rule nifi to fet aiide this judgment againil 
the bail, and the execution thereon iflued and executed, 
with coils, upon the ground that the bail were dif- 
charged by the Plaintiff having accepted, without their 
confent, a cogrtovit from the Plaintiff in the original 
aft ion, for the payment of the debt and coils by in- 
ilalments. 


Marjball Seijt. ihewed caufe, upon the general prin¬ 
ciple, that the acceptance of a cognovit is no difcharge 
of the bail. 


The Court enquired whether judgment could have 
been had in the original aftion, and execution iffued, 
before the time fixed for payment of the lateil inilal- 
ment, and finding that fttch was the cafe, they made 
the 

Rule abfolute. 


1814. 

Feb.'x. 


If a Plaintiff 
takes a cognovit 
payable by inftal 
meats, and poft- 
poning the pay¬ 
ment of any in- 
ftalment to a late 
date than the 
time when the 
Plaintiff could, 
with diligence, 
have obtained 
judgment and ex 
ecution, the bail* 
are difcharged. 1 


Z '.i 
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Reed and Others, AiEgaees of W. Co6per, v, 
G. Cooper. 

A recognisance J 7 AUGHAN Sent, had on a former day obtained a 

of bail ia error for V . , rJ , . - . - . . 

rale nxf to fet afide the writ of fim facias, and 
execution had thereon, upon the ground that tlic execu¬ 
tion was levied in Linctlnjbire on the 2d of December* 
and that at an earlier hour on the fame day, the Fiaintifl' 
was ferved with an allowance of a writ of error, and 
that bail in error were put in on the 4U1 of December* 
and notice thereof ferred on the fame day. 

SJxpherd, Solictor-General, (hewed caufe, upon the 
ground that the verdi& obtained was for 138^/., and 
the recognizance of bail in error was in 2600/. only, 
in Head of 2778/., the double of the judgment, as it ought 
to have been. 


a left fan than 
double the fum 
recover ed by the 
judgment does 
not ftay the exe* 
cutiun. 

And the Court 
wilt not permit 
the bail-piece to 
be amended by 
enlarging the 
penalty* in order 
to defeat the exe¬ 
cution. 


Vaughan, in fupport of the rule, prayed that he might 
h** permitted to amend this mifprifion in the bail-piece, 
and that it might operate as a fuperftdcas. 

The Court tefufed the amendment, and held that hull 
in a lefs fum than the ftatute required, was equivalent to 
no bail at all, as to the purpofe of (laying execution, 
and 


Bifcharged the Rule. 
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Poe, on the Demifes of Christopher Parkin 
and James Wilkinson, v. Parkin. 

'JpHIS eje&ment was brought to recover, amongft 
other premifes in Thurgoland, in the county of Tori, 
the Tontine inn and nine acres of land. Upon the trial 
before Thompfn B. at the Tori fpring affixes 1813, a 
verdift was found for the Plaintiff for all the premifes 
in the declaration, fubje£t, as to the Tontine Inn and 
the nine acres of land, to a cafe, which ft a ted,: that 
“ Jofeph Parkin, by will of tft February 1800, devifed 
all his meffuages, tenements, lands-, grounds, heredita¬ 
ments, and premifes fituate at or in the townftiip of 
Thurgoland in the pariflt of Silk/lone and county of 
Tori, and then in his own occupation, with the'appur- 
tenances, unto the Plaintiff’s leffor Wilkinfon , to hold to 
IFiliinfon, his executors, adminiftrators, and affigns, 
from and immediately after the teftator’s deceafe, for a 
term of 500 years, fans wafle, upon the trufts therein¬ 
after declared, and after the determination thereof, and 
in the mean time fubje& thereto, he devifed all and 
.every his faid meffuages, tenements, clofes, lands, here¬ 
ditaments, and premifes fituate at or in Thurgoland 
aforcfaid, with the appurtenances, unto his fon, (the 
Plaintiff's leffor) Cbri/lepher Parkin , his heirs and affigns 
for ever: and in cafe of his death before he attained the 
age of a 1 years, without lawful iffue, then the teftator 
devifed the faid laft-mentioned hereditaments and pre¬ 
mifes unto and equally amongft the furvivors or fur- 
vivor of all the teftator’s fons and daughters, {hare and. 
{hare alike, to hold to them their heirs and affigns for 
ever, as tenants in common." And the teftator further 
bequeathed to his fon Cbri/lopher Parkin , ** all and 
every the cattle, ftock, quick and dead, and implements 

2 3 of 
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Dcvife of all 
.my meffuages in 
7 . and now in 
my occupation. 
Tie teftator had 
two meffuages in 
T- of which he 
occupied only 
one: Held that 
oulythat one . 
palled by the . 
deviie. 
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of hufbandry, crops of corn, com growing or in the 
ftraw, and all other his perfonal effe&s whatsoever, 
which ihould at the time of his death happen to be in* 
upon, or belonging to his faid eftate and pcemifes at or 
in Tburgoland afore faid, then in his own occupation.” 
The Defendant Parkin was the teftator’s eldeft fon. 
The teftator at the time of making his wifi was feized 
in fee of a meffuage and five acres of land called Spring 
Houfe, for which the jury found an abfolute rerdid for 
the Plaintiff, they having found that fuch premifes were 
in the occupation of the teftator at the time of making 
his will, and the teftator was alfo at the time of making 
his will feifed in feo of the faid inn called the Tontine, 
and nine acres of land, but which inn called the Tontine, 
and nine acres of land, at the time of making his will 
were not in his own occupation. The queftion for 
the opinion of the Court was, whether the Plaintiff 
were entitled to recover the inn called the Tontine and 
the nine acres of land, and the verdi& was to be entered 
accordingly. 


Copley Serjt., for the Plaintiff, contended that the 
premifes in difpute either were comprized in the term 
of 500 years devifed to Wilkin/on, or at all events paffed 
by the devife to Cbriftopber Parkin. The words “ now 
iu my own occupation” are not to be taken as deferip- 
tive, and therefore reftri£Hve of the generality of the 
words of the devife: the evidence of the ftate of the 
leflor*a property renders that conftru&ion impofiible. 
Effe& mull be given to all the words: he devifes all 
his meffuages, and unlcfs the Court can fuftitute mef- 
fuage for meffuages, they cannot adhere to the reftric> 
tive defeription: inftances where the largenefs of the 
devife has been held to prevail over the apparent rcftric- 
tion impofed by fubfequent defeription, are, 1 Bulft. 117. 
Mernll v. Nichols, the teftator having a moiety of lands 

3 in 
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fa Bfex, and t moiety of lands in Kent, << as to hit 
moieties, he devifed all his moieties in Kent unto Tbotnat 
Bearblock and made no mention of his moiety’in BJJhfi 
and the Court held that as well the moiety^Hi EJfex as 
that in Kent pafied by this devife. So 8t. John r. The 
Bijhop of Winton , Coup. 94. Devife of ** all my advow- 
fons, lands, &c., and real eftate whatever, fituate in the 
county of Hantt , for the purchafe whereof I have al¬ 
ready contracted and agreed.” The teftator had before 
his will made, taken a conveyance of the advowfon of 
Mottisfont , in Hants , and had contracted for the pur¬ 
chafe of the advowfon of Abbotts Ann. The Court of 
King's Bench thought that the plurality of the advowfong 
was not reftriCted by the circumftance that one of them 
had ceafed to reft in contraCt. In the fame cafe indeed, 
2 Bl. Rep. 9 32., this Court thought otherwise, but Smythe 
C.B. was of opinion with the Court of King’s Bench, and 
die Houfe of Lords affirmed thef judgment of -that Court, 
7 Bro. P.C. 353. This is not a gift of M all fuch,” or 
*< fo many” of my mefluages as are sow in my occupa¬ 
tion, but «« all my mcftuages,” and the word all muft 
be rejeCled, if the ( devife is limited to what was in his 
own occupation, for he occupied only one. But if not 
included in the term devifed to IViliinjon, yet it pafles 
by the devife to C. Parhin of all his jaid mefiuages in 
Thurgolnnd, for the word faid is not neceflarily reftriClive, 
and his ufe of the words “ l&ft mentioned” in the third 
devife over in cafe of the death of C. Parkin under 2 r, 
confirms this interpretation. Boocher v. Sanford, Cro. 
El. 113. The teftator having a houfe and fix acres of 
land in. Ebley, occupied for 60 years with other lands 
not in Ebley , devifed ** the tenement with the appurte¬ 
nances wherein H. B. dwellcth in Ebley /’ and it was held 
that all the lands pafled by it. [Heath J. The land 
pafled as being, though not ftriCUy appurtenant, con¬ 
nected with the houfe; but rights not in Ebley might 
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appertain to a houfe in £h/ej, therefor* the cafe U not 
' applicable.] Vicars choral of Litahfeid r. Ayres, W. 
Jam, 435* Pebt Tor fubtragion of the tithe* of 140 
acres of |dbd in Cbeflcrton, due to the Plaintiffs under 
a giant of the tythes of the re&ory, ell which were 
lately in the tenure of Margaret Better, widow« the 
tythes of thefe 140 acres were never in her occupation, 
yet the Court held that they pafled by the grant, and 
thefe words were no reltri&ion of the grant, but a mere 
affirmation of the parties. In the principal cafe too it 
is but an additional description, and now in my oc¬ 
cupation. 


The Court obferved that Bl. reports that in St. John 
v. The Bijhcp of Winton »the other three Barons concurred 
with the Court of Common Pleas, which opinion was 
alfo Strongly fupported by Lord Apjley, Chancellor, and 
Lord Camden , the only two law-lords who were prefen^ 
in the Houfe of Peers, and it was afterwards propofed 
to re-hcar it: therefore the authority of that cafe was not 
of much weight: they Bopped 


Vaughan Seijt., who was to have argued for the heir 
at law j and held that the words were clearly re¬ 
ft ri give. 


Judgment for the Defendant. 
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Mendez v. Bridce*. 

THK‘ was an aft ton upon the cafe brought again ft 
We fheriff: the firft count was for an efbftpe, the 
fecond for not arrefting. Upon the trial of this caufe 
before Lord Ellenbarougt C. 3 ., the officer who was 
called for the Plaintiff to £rove the delivery of the writ 
to the (heriff, and the efcape, dated that the arreff was. 
made, and that the Iheriff actually did take a bail-bond, 
and the bail-bond was produced. The Plaintiff proved, 
that upon inquiry made at the (heriff’s office for the 
bail-bond, in order to take an affignment of it, a clerk 
in the office had returned for anfwer, that there was no 
bail-bond ; relying upon which information, the Plaintiff 
brought this a&ion. Lord Ellmborougb thought that 
although a clerk in the office chofe to tell an untruth 
refpedtng the bail-bond, whether that might or might 
not afford a ground for a different form of a&ion againft 
the (hcriff, it certainly would not enable the Plaintiff 
to maintain the prefent action, and .he directed a 
nonfuit. 


Feb. r. 

17* Jt 

A iheriff who 
take* a bail-bond, 
and on enquiry 
dentes that he 
ha* taken one, 
cannot be there¬ 
fore fued for an 
efcape. 

But he would 
be liable in an 
action for not 
aligning on re- 
queft. 


Bejl Scrjt. in the lad term had obtained a rule nifi to 
fet aOde the nonfuit and have a new trial, upon the 
ground that the Defendant was efloppedby his llr.tement 
that he had taken no bail-bond, from afterwards con¬ 
tending the contrary. 

Shepherd, Solicitor-General now (hewed caufe, and 
Vaughan Serjt. endeavoured to fupport the rule. 

Heath J. The Plaintiff might have recovered on a 
count for not affigning the bail-bond. 


Dallas 
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Mendez 


v. 

BJUDGES. 


Dallas J. The Plaintiff ought to have brought an 
a&ion for not afligning the bail-bond, with a count for an 
efcape, in cafe it ihould turn out'that he had not taken 
one. 

Rule discharged. 


Feb. 4* 


Jayne v. Price. 


Proof of pof- 
feflion of land * 
and pernancy 
of the rente is 
frima facie evi¬ 
dence of a fcifin 
in fee of the 
perfon. 

But proof of 
40 years fubfe- 
quent pofleflion 
by a daughter 
while a fon and 
heir lived near 
and knew the fadl, 
is much ftronger 
evidence that the 
fiift pofleflor had 
only a particular 
eftate. 


r £’HIS was a writ of right, brought to recover a toft 
and five acres of meadow and pafture in Sbirehamp- 
ton. The demandant counted upon the feifin of Ann 
Jayne, widow, his‘grandmother, and that from her the 
right defccnded to Win. Jayne , her fon and heir, and 
that from Wm. Jayne, the fon and heir of Ann, the 
right defcendcd to the demandant, who now demanded 
as fon and heir of Win. Jayne, the fon and heir of Ann. 
The tenant joined the mife on the mere right. Upon 
the trial of the caufe at the Gloueejler Summer aflizes 
1813, before Bayley J., the pedigree was proved as 
averred. Jchn Jayne, the youngeit fon of Ann Jayne, 
proved that Ann Jayne was, in her lifetime, for many 
years in pofleflion of the premifes, and that {he after¬ 
wards let them to her fon Wm. Jayne deceafed, who 
paid rent for them, until her death. She had been dead 
42 years, fince which time her fon William never had 
had pofleflion, but after her dcceafe her daughter Eli¬ 
zabeth Price, who was younger than her fon William, 
received the rents of the premifes during her life, which 
was for 14 or 15 years; flic was dead, and the 
tenant, dier grand ton, was now in pofleflion of the 
premifes, her fon William Price, the tenants' father, 
having died in the life-time of Elizabeth Price. The 
Demandant and his father had for many years lived in 

the 
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the parilh of St. Georges, Somerfet , within fix ox feven 
miles of the land. Bayley J. left it to the jury to con- 
fider, whether they were fatisfied that Ann Jayne was 
ever feifed in fee: no title deeds were lhewn; her oc¬ 
cupying the land, and letting.it to her fon, did not 
neceffarily import a feifin in fee. They might have 
been derived out of fome lefier eftate. There might be 
a title by which (he held the premifes under fomc will 
or deed which did not appear, poffibly a will of the 
deceafed hulband of Ann Jayne : if the will concerned 
land only, it ’was, very probable that it would not be 
regiftered. William , the fon of Ann Jayne , might pro¬ 
bably know fomething of the title, and that would ac¬ 
count for his permitting his filler to occupy the land, 

, which it was improbable that he (hould do, living fo 
near to the premifes as he did, if they had defcended to 
himfelf in fee. The jury thereupon found that there 
was no feifin in fee of Ann Jayne t and gave their verdi£k 
for the tenant. 


18x4. 

Jaymc 


Vm 

Pmcm 


Shepherd Serjt. in Michaelmas term (813, moved to 
fet afide the verdi£l and have a new trial, upon the 
ground of a mifdire&ion of the learned Judge, for that 
the pernancy of the rents and profits was frimd facte 
evidence of the feifin in fee of Ann Jayne , and no evi¬ 
dence had been adduced to rebut it. If pofiefiion for 
any number of years lefs than 60 was to be left to a 
jury as evidence of a conveyance or title, there would 
be altogether an end of the remedy by writ of right} 
for after 20 years’ pofleHion, a conveyance would always 
be prefumed. The Court granted a rule nif. 

Vaughan Serjt. {Lens Serjt. being indil'poicd) (hewed 
caufe againfi this rule. 


Shepherd , Solicitor-General, endeavoured to fupport the 
rule, on the principle that pofiefiton is evidence of feifin 

in 



CASES in HILARY TERM 


in fee, and that the prefumption is in favour of the fee, 
and not of any lefs eftate. It might indeed be re¬ 
butted 5 but in this cafe there were no deeds produced to 
rebut it. 

Heath J. Nothing can be clearer than this: a pre¬ 
fumption may be rebutted by a contrary and (hunger 
prefumption: in this cafe the contrary prefumption, 
arifing from the circuraftances, is much ftronger than 
the prefumption of the feifin in fee. The direction of 
the learned Judge was peife&Iy clear and right. 

Chambre J. It would make writs of right the mod 
mifchievous proceedings in the world, if this do&rine 
could prevail, that becaufe a Ample pofleilion is (hewn 
to hare exifted 40 years ago, without any account of 
the title, all the fucceeding adverfe pofleilion (hall there¬ 
fore be put out of confideration. The counfel for the 
Demandant miftakes the nature of the evidence of the 
feifin of Ann Jayne: he a^ues as if her pofleilion were 
conciufive evidence -of her feifin, unlefs the contrary 
cau be flicwn by the production of deeds. But the 
cafe is not fo; and where is the ftronger prefumption 
in this cafe i It very far preponderates in favour of th$ 
tenant. 

Dallas J. concurring, 

The Rule was difeharged. 
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'J’HIS was an adinn upon a policy of infurance upon a k~~. t by 

goods at and from KhiA in Denmark to Liverpool. lli ® king in coun« 

The (hip Rad a Briti/b licence, dated the a 1 ft of Septem- ^--cutbn of'he 

her 1812, for four months: (he had firft been ddiayedintended adven- 

by the neceflity of repairing, but. (he had her careo J, ure ** fter the time 
... i- r f , . _ „ , f (pecified in the 

(hipped in the courfe of the month of O&ober j the j; cence hai ex- 

froft, however, fetting in early and fevere, (he was com- P ir ed, if the delay 
pelled to winter in her port of loading. She ultimately 
failed on thcripth of February , near a month after the neceflity. 
expiration of the licence. Upon the trial of the caufe Whether the 
before Mansfield C. J. at Guildhall, at the fittings after 00™^^ 
Trinity term 1813, it was obje&ed that the voyage was the licence ex- 
not prote£ted by this licence. Mansfield C. J. left it p,re<i or before * 
to the jury, whether the vcffel failed as fcon as (he 
could, and was neceffarily delayed for repairs and by 
the froft ; upon which points the jury found a verdift 
for the Plaintiff, fubject to the queftion whether the 
licence extended to a cafe of unavoidable delay, and 
Lens Serjt., in Michaelmas term, had obtained a rule 
njfi to fet afide the verdi£t and enter a nonfuit, obferving 
that the (hortnefs of the dillance, KhiA, not being 
above a fortnight’s fail, rendered it an inftance of inex- 
cufable negligence in the owner, that he had not pro¬ 
cured a new licence previous to the failing of the (hip. 

He alfo moved upon the ground of furprize, and fup- 
preflion of the (hip’s papers. 


Shepherd, Solicitor-General, now (hewed caufe: he ob- 
ferved as to the firft point, that all the Courts had now 
held, that where veflels are detained by inevitable ne- 
ceffity they may ftill have the benefit of the licence. 

8 Groning 
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1.814, Greeting v. Crockett, 3, Camp. 83. Schroedtr v. r«v», 
**• 

Smxt*. Vaughan Serjt., in fapport of the rule, drew a dif- 

tinftion between the cafes where the licence expired 
pending the voyage, and thofe where the licence ex¬ 
pired before th'e voyage commenced, contending that in 
the latter, the voyage was not prote&ed. 

Per Curiam. The diftin&ion is immaterial; the 
fame principle of inevitable necefiity extends to the one 
cafe, as to the other. The point is fettled by many cafes. 
We are all of opinion there ought to be no new trial. 
The evidence is very fatisfa£tory that the vcffel was 
prevented from failing by the froil. 

As to the other points, the Court held upon the 
fa&8, which appeared in evidence, that there was no 
ground for a new trial. 

Rule difeharged. 


&b. 4. Topping v. Fuge and Ingram. 

V a Plaintiff, r J" HIS was an a&ion of replevin. The Plaintiff fued 

having ferved an out a wr j t 0 f p 3nt , an d ferved a fummons on one 

irregular procefs* . . r _ . . 

the Defendant of the Defendants upon the 3d of February 1813: the 

give* him notice Defendant conceiving that proceedings by fummons and 
an^that If'he ,t7 * dylringas in replevin as well as in other a&ions were 
proceeds thereon regulated by the rtatute ji. Geo. 3. c. 124- gave him 
the Defcndantwili not j ce that his fummons was irregular, and that if he 

the'proccedinga, 6 took any further proceedings thereon, a motion would 

this is an excep- made to fet them afide. The Plaintiff, however, upon 
iion to the nrdi- 1 

nary rule, that the party applying to fet afide irregular proceedings muff come before 
the other party has taken any further Hep in the caufe. ^ 
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the 13th of June entered an appearance for the Defend¬ 
ants, and afterwards figned an interlocutory judgment: 
the Plaintiff having given notice to the Defendants of ex¬ 
ecuting a writ of inquiry, Shepherd* Solicitor-General, had 
on a former day in this term obtained a rule nifi to fet 
afide the judgment for irregularity upon three grounds; 
I. that the ilatute 51 G. 3. c. 124. f. 2., authorizing the 
Plaintiff to enter a common appearance for the Defend¬ 
ant, does not extend to a&ions of replevin. 2. That if 
it does, yet the .ftatute makes it a condition precedent 
that there ihould be written under the fummons the 
Englijh notice given by that ad; and, 3. that there 
ihould be an affidavit of the fcrvice of the fummons with 
filch an Englijh notice thereunder-written, neither of 
which rcquilites had been complied with in this cafe. 


S3* 

1814. 

Topping 

Fosse. 


Vaughan Serjt. now (hewed caufe againft this rule \ 
finding that he could not full run the procefs as regular, 
he reforted to the ground that the Defendants had waived 
all irregularities by not coming to rectify them in the 
firft inftance, having lain by and permitted the Plaintiff 
to proceed. Downes v. IVitherington, ante* 2. 243. Har¬ 
ris v. Mullett , ante, i. 59. The irregularity was in the 
fummons fued out on the 3d of February : on the 5th of 
February the Defendants took out a fummons for going 
before the prothonotary for the fame purpofe: they are 
therefore too late to make this application. 

Shepherd in fupport of the rule. It would have put 
the Plaintiff to an unneceffary expcnce, if the Defendant 
had in the firft inftance. loaded him with the colts of a 
rule to fet afide the proceedings: the Defendants did 
what was fuflicient in giving notice of the irregularity, 
and apprifing the Plaintiff* that if he took further proceed¬ 
ings, an application would be made to fet them aiidei 
It is therefore by his own fault that he is put to the ex¬ 
pence 
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pence of an fleering this rule. Secondly, the matter 
complained of is not the irregularity of the fummons, 
which might be paffed over as a nullity, but that the 
Plaintiffs, relying on that irregular procefs, have entered 
an appearance for the avowant without obferving the 
requifites of the ftatute. It was impofliblc for the De¬ 
fendant to make this application in Michaelmas term, 
bccaufe the Plaintiff delivered this notice of executing a 
writ of inquiry to one of the Defendants in perfon, al¬ 
though they had an attorney, and gave it fo late in the 
term that the motion could not be made within the 
term: but, the.earlieft notice had been given by the De¬ 
fendants of their intention to make this motion: the 

. • 

Plaintiff neverthelefs had afterwards proceeded to exe¬ 
cute his writ of inquiry in the vacation. 


Heath J. The Court is of opinion that the irre¬ 
gularity is not waved, and that the judgment mull be 
fet afide. 


Chambre J. adverted to the artifice of the Plaintiff in 
delivering the notice of the writ of inquiry to one of the 
Defendants in perfon, when they had an attorney in the 
caufe, by which they were prevented from making an 
application tq the Court in that texm. 

Dallas J. The Defendants’ proceeding is perfe&ly 
right. They difeover an irregularity, and give the Plain¬ 
tiff notice that it is fuch, and that if the Plaintiff will 
flop here, to fave expence, the Defendants will not 
move the Court; the Plaintiff takes a proceeding behind 
the Defendants* backs, and then when they come to fet 
it afide, contends that they have waived the irregularity* 
The Plaintiff has brought all this cxpence on himfelf by 
his own fault. 


Rule abfoliitc. 
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Prince and Others is. NicholsoK, Exedutor of 
Nicholson. 


Feb. s- 


f J , HE Plaintiff declared for goods fold and delivered 
to the teftator, money lent to him, money paid for 
him and upon an account dated with him. The De¬ 
fendant firft pleaded the general iffuc, and afterwards on 
Saturday next, after eight days of Saint Martin, in Mi¬ 
chaelmas term, pleaded that the Plaintiffs ought not 
further to maintain their aforefaid action, becaufe Sarah 
Newman, after the death of the teftator, to wit, in that 
fame term, by bill, without the writ of our lord the now 
king, had impleaded the Defendant as executor as afere- 
faid, in the court of our lord the king, before the king him- 
felf at Wejlminjler , in ‘the county of Middle/ex , in a 
certain plea of debt, for the fum of 2500/., for money 
borrowed by the teftator from the faid Sarah Newman, 
in his life-time, and due and owing at the time of his 
death, and that fuch proceedings were thereupon had in 
the faid court in the faid plea; that the faid Sarah 
Newman afterwards, and after the laft continuance in 


A plea puis 
darrein conti¬ 
nuance may be 
pleaded an nifi 
priuj, although 
there has been 
time to plead it 
in bank fince the 
laJl continuance. 

It it be verified 
by an affidavit 
which refers to 
the plea, and the 
plea is in the 
caufe, the affi¬ 
davit is futilrient, 
though not fpe- 
cially entitled in 
the caufe. 

It is not difere- 
tionary with the 
Judge at nifi prius 
to rejeft a pica 
pleaded puis dar¬ 
rein continuance. 


this caufc, to wit, on the fame day, by the confideration 
and judgment of the faid court, recovered againft the 
Defendant as executor as aforefaid, her faid debt of 
2500/, and alfo 8or., which by the fame Court were 
adjudged to the faid Sarah Newman , for her damages, 
which Ihe had fuftained as well on occafion of the 


detaining of that debt as for the cofts and charges by 
her about her fuit in that behalf expended, whereof 
the Defendant was convifted, as by the record and pro¬ 
ceedings thereof remaining in the faid court of our faid lord 
the king, before the king himfelf, at Wejlminjler afore¬ 
faid, more fully appeared, which faid judgment fo*had 
Vol. V. A a and 
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and obtained as aforefaid, ftUI remained in full force 
and effeft, not in any wife reverfed, annulled, dif- 
charged, or fatisfied: the plea proceeded in like manner 
to fet out two other judgments recovered by other 
Plaintiffs againft the Defendant, as executor, and then 
the Defendant pleaded plene adminiftravit prater 1500/. 
This plea was accompanied by an affidavit, not enti¬ 
tled in any caufe. Hating that the three feveral judg¬ 
ments mentioned in the plea annexed, were figned on 
the 20th November, and that to the beft of the depo¬ 
nent's belief and knowledge the refidue of the fame was 
true in fubflance and in fa£ 3 t. The plea was not figned 
by a ferjeant, and the Plaintiff did not reply to it, nor 
take it out of the office, but carried down the record 
to be tried on the iffue joined. Upon the trial of 
die caufe at Guildhall at a fittings in Michaelmas 
term 1813, before Mansfield C. J., Shepherd, Serjt. ob- 
je&ed to the pica pleaded in bank, puis darrein con¬ 
tinuance, on feveral grounds ; firfl, that it was a nullity, 
not being figned by a ferjeant, which obje&ion being 
allowed, the Defendant pleaded it again at nifi prius, 
with a feijeant’s fignature. Shepherd then objeded that 
the fpecial memorandum being altered to the day of 
the fittings, the plea could not be received at niji 
prius, becaufe the Defendant had had an opportunity 
of pleading it in bank, and had omitted it. Thirdly, 
Shepherd objefted that it could not be received with¬ 
out an affidavit of its truth. The Defendant then put 
in an affidavit of the truth of the plea $ but Shepherd 
obje&ed to its infufficiency, bceaufe it was not entitled 
in any court: the Defendant then withdrew his affi¬ 
davit, and having entitled it in this court, re-fwore it. 
The caufe went to the jury, who found a verdict for 
the Plaintiff. 
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Bejl Serjt. had in Michaelmas term obtained a rule 
nifi to fet afide the verdid and have a new trial, and 
that the plea pleaded at the trial might be allowed as 
a good plea, and that the Plaintiff might pay the cofts of 
the trial and application. 



Prince 

■D. 


Njcaaunr. 


Shepherd and Pell Serjts. (hewed caufe: they ob- 
jefted that the plea puis darrein continuance was dill a 
nullity, for feveral reafons; firft, becaufe the Defend 
dant having loft an opportunity to plead it in bank, 
could not afterwards plead it at nifi prius ; fecondly, that 
the affidavit which verified the plea, required a new 
ftamp when it was re-fworn, and being illegal and null 
without it, the plea could not be received. The ftamp- 
afts impofe a penalty for ufing for an affidavit the fame 
(tamped paper which has before been ufed, unlefs it 
has been re-ftamped. The moment that an affidavit 
has been once exhibited to any court, the ftamp is ex* 
handed ; the paper cannot be taken off the files of the 
court to put a new affidavit on it, without a new ftamp; 
thirdly, the affidavit ought to be fpedally entitled in the 
caufe, the words of reference to the plea, as annexed, 
are infufficient; every affidavit in the body of it refers 
to proceedings in the caufe, yet the Courts do not hold 
that fufficient, unlefs the affidavit be alfo fpecially en* 
titled in the caufe; fourthly, the plea ought to be a 
plea of a judgment which is valid, whereas debt on a 
mutuatus, upon a fimple contract of the inteftate, will 
not lie againft an executor; Barry v. Robinfon , i Neva 
Rep. 293. and therefore the Defendant may reverfe this 
judgment for error, fo foon as it has anfwered his pur* 
pole of prote&ing him from the Plaintiff's a&ion for a 
juft debt. 

Copleyt in fupport of his rule, contended that the plea 
might properly be put in at nifi frius t although the 

A a 2 Plaintiff 
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1814. 

Pjuxce 


v. 

Nicholson. 


Plaintiff was not bound to teply ore terms, but migh* 
engrofs his demurrer or replication on the roll on the 
firll day in bank, when the poltoa bearing the plea was 
returned. If the plea were infufficieut the Plaintiff 
might demur to it as foon as the plea was returned as 
parcel of the record, but he was premature in the pic- 
fent objection. The affidavit was properly amended, 
for it had never been previouily received by tlie Court •, 
when it was tendered to the officer, an objection was 
taken to it* being received, which prevailed. That there 
is no neceffity of pleading a pica puis darriett continuance, 
on a day in bank, if any fuch occurs before the next 
continuance, appears from Co. Ent. 517. /»., where tire 
laft continuance is from the Oclave of St. Michael to 
the Oftave of St. Martin , and on that day, the jury being 
fwom, the Defendant pleads a prefentment made by the 
queen on the 29th of Oflober, and admiilion and infti- 
tution on the 30th of Ofiober , whereas feveral oppor¬ 
tunities mull have occurred of pleading tliofe fa£ls in 
bank after thofe days, and before,the Oclave of 5 /. 
Martini but it does not appear to have been neceffury 
to- take them, but the defendant pleads the plea puis 
darrein continuance at nip prius. So 2 Vent. j8. is a plea 
puis darrein continuance pleaded at nip prius. lito. Ab. 
Continuance, pi. 30. “ If the Plaintiff relcafe to the De¬ 
fendant between the award of nip prius, and the day of 
nip prim, there, if the jury remain for default of jurors, 
the Defendant may plead this relcafe on a day in bank 
puis darrein continuance, although he doth not offer it on 
the day of nip prius. Otherwife, it feems, if the jury 
had been taken at nip prius” The principle therefore 
is, that the plea may be pleaded at any tiir.:* until the 
next continuance, but net after a following continu¬ 
ance. The plea puis darrein continuance which the 
Defendant pleaded in bank, was treated as a nullity. 
If the Plaintiff was confident that that pica was bad, he 

might 
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might have figned judgment by confeffion ; for the plea, 
though badly pleaded, is a waver of all former pleas. 

Cocltainc v. Witnam, Cro. El. 49., but fince the Plaintiff 
treats it as a nullity, and goes on to trial on the general 
iffue, the Plaintiff alfo has a right to treat it as a nullity, 
and to plead afrefli, puis darrein continuance. It is not 
optional with the Court to reject or receive the plea at 
nift prizes, if it be verified by affidavit, they are bound 
to receive it. Paris v. Salkeld , 2 W'tlf. 137.: and they 
muff decide on the goodnefs of the plea, not at nift 
prius , but in bank. Lovell v. Eajlaff, 3 T. R. 557. 

Lord Kenyon C. J. holds this for a decided point. 

The Defendant could not avail himfelf of this defence 
by audita querela , becaufe it could have been pleaded 
in an earlier ftage of the caufe. This fort of plea is his 
only remedy. The affidavit exhibited at nift prius refers to 
the plea, and the plea is entitled in the caufe, and there¬ 
fore the affidavit is entitled in the caufe. 

Cur. adv. vu/t. 

Heath J. on this day pronounced judgment. In 
this cafe of a motion to fet afide a pica pleaded puis 
darrein continuance, the full objection is, that the affi¬ 
davit was not entitled in the caufe: we are of opinion 
that ii is not nocellary that it ihould be fo entitled. 

The Court generally requires, and it is a proper ruie, 
that the affidavit fliall be infitlcd in the caufe, that it 
may be fulficienrly certain in what caufe it is, to admit 
of an indictment for perjury : but this affidavit refers 
to the annexed pica, and the annexed plea is in the 
caufe, and verba rclnta videntur iuejfe ,* therefore it 
amounts to the fame thing as if the affidavit were 
entitled; and the Plaintiff could profecute for perjury 
on this affidavit. Secondly, the plea has been pleaded 
fiucc the laft continuance, and according to my brother 

A a 3 Cc-pleft 
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Pluses 
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JNk-houos 
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Upon a fale 
of goods at fix or 
nine months 
credit> the pur- 
chafer by not 
paying at the 
end of fix months, 
makes his eledlion 
to take credit for 
the nine months, 
and there is no 
djbt to fupport 
a commilfion of 
bankrupt till the 
nine months are 
expired* 
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Copley's arguments) we think that it is fufficient. Thirdly, 
we hold that if the plea is bad and inefficient in itfelf, 
advantage may be taken of it on demurrer. The Plaintiff 
is at liberty to demur to the plea if it be advifeable. 

The Defendant drew up his rule abfolute to fet afide 
the (a) verdidt and have a new trial without cofts, and 
that the plea pleaded at the trial fliould be returned to 
the Court. 

(a) See Moore v. Brown, x Bulft. 9a. 


Price v. Nixon. 

r jniS was an a£tion of trover brought againft the 
meffenger to the commiffioners of bankrupt, to try 
the validity of a commiflion of bankrupt which had 
iffued againft the Plaintiff. The cafe ultimately turned 
on the goodnefs of the petitioning creditors' debt. The 
Plaintiff had applied to them to furnilh cordage for a 
barge, and aiked them what was their ufual time of 
credit. They anfwered, that to perfons whom they 
knew they gave twelve months, to others fix or nine 
months: the Plaintiff anfwered that fix or nine months 
would do for him ; nothing more paffed, and the goods 
were fumifiied. Upon the trial at the fittings after 
lalt Michaelmas term, Mansfield C. J. thought that 
there was no bargain for either fix or nine months 
credit, and that therefore the commiipon which had 
iffued upon an affidavit of the debt for this cordage, 
fwom after the expiration of fix inonths, but before 
the end of the nine months from the delivery, might 
be well fupported, for that there was a debt fubfifling as 
foon as the goods were delivered. The jury however 
found a verdjft for the Plaintiff. 


Shepherd, 
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Shepherd, Solicitor-general, in this term obtained 
* rule ttjfi to fet afide the verdift and hare a new 
trial. 


Vaughan Serjt. (hewed caufe. The Plaintiff retained 
to himfelf the option whether he (hould have fix or 
nine months credit, and at lead, unlefs the vendor had 
elefted to circumfcribe him to fix months, he had the 
nine months. 



1814. 

Piucs 


v. 

tfnuar. 


Shepherd, in fupport of his rule. Suppofing that 
the Plaintiff at fir ft had that eleftion, he did no aft 
to (hew that he meant to retain his option rather than 
that the vendor (hould have it, and the vendor has elefted 
fix months. 

Chambre J. The meaning of the Plaintiff’s language 
is, “ fix months may do for me, nine months will cer¬ 
tainly do.” 

Dallas J: The Plaintiff takes the right of elefting 
whether the credit (hall be fix or nine months. By not 
paying at the end oi fix months, he makes his eleftion 
not to pay till the end of nine months, and until the nine 
months are expired there is no debt. 

Rule difcharged. 


Aa 4 
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i—v—-» 

Feks . Wilson v. Ames, 

Non-tenure, jQHEPHERD, Solicitor-General, had on a former da7 

nothing in arrear, obtained a rule nif; to plead feveral matters: !. that 
And infancy, may * 

be pleaded to- the Defendant did not hold as tenant} 2. fcothing in 
S'thef* arrear; 3. infancy. 

Onf.mv Serjt. oppofed the rule upon the ground that 
the tvro firft pleas were inconfiftent with each other, and 
that the Court would not in any cafe give permiflion for 
the third to be pleaded. 

Per Curiam. We often allow pleas , to be pleaded 
which are not ftritUy neceflary, bccaufe they bind down 
juries to a fingle point. 1'he rule of ftri£l conftftency 
has been much relaxed. Pleas of mn ajfumpftt and in¬ 
fancy have been allowed by the Court. The two firft 
of thefe pleas may be pleaded together, and the third 
may be pleaded with them. 

Rule abfolutt, 


Fti. 


Major v. Oxenham. 


The Cour. will ’JHHIS was an action of ajfumpftt brought to recover 
not hear a rule for t jj e f um 0 f 26I. 5/. for the tolls wHfch were fup- 

cuS, without pofed to have become due to the Plaintiff, who was the 
having the report farmer of the tolls of a turnpike gate called die Bampton 

tried^the caufe l 0 S ate » m Devsw, ^ lom ^ ie Defendant, who was the pro- 

though there be 
So difpute about the fafts. 

The general turnpike aft 13 C. 3. e. 84- /• 34. exempts from toll carriages palling 
cm a turnpike road for a lefs diftance than 100 yards, whether they quit the road on 
the lame fide on which they entered it, or on the oppofite fide. 

prietor 
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prietor of .waggons and carts which had palled laden 
through the gate. The Defendant refted his cafe upon 
the ftatute 13 Gee. 3, c. 84. f. 34., the words of which 
are, that « no perfon (hall be liable to pay toll at any 
toll-gate ere&ed or to be erected acrofs or on the fide of 
any turnpike road, or be fubject to any penalty for any 
carriage, horfe, or beaft, which (hall only crofs fuch 
road, and (hall not pafs above 100 yards thereon, ex¬ 
cept over fome bridge eredted at a confiderablc expence 
by the truftees of fuch turnpike road.” The Defend¬ 
ant’s carts and carriages entered the turnpike road lead¬ 
ing from Bampton without erofling any bridge erected 
by the truftees, and proceeding towards Tiverton^ palled 
through a gate at which the tolls, payable for carriages 
palling that road were colledtcd, and continued upon the 
turnpike road until they came to a lane turning off on 
the fame fide of the turnpike road on which they en¬ 
tered it, and leading to the Defendant’s lime-kilns: they 
there, quitted the turnpike road and turned up that lane, 
having paffed along the road not quite 100 yards, and 
not having croffed the road. Upon the trial of this 
caufe at the Exeter fummer afiizes 1813, before Gra¬ 
ham B., the jury under his direction found a verdift for 
the Plaintiff, with liberty for the Defendant to move for 
a nonfuit; and Lens Serjt. in Mishaclmas term having 
accordingly obtained a rule ni/i t 




1814. 

Major 


«. 

OXXKHAM. 


On two former days in this term, the counfel on both 
fides being prepared, and being agreed about the fad, 
preffed to have the caufe dil'pofed of j but Graham B. 
not having fent his report of the evidence, the Couit 
faid it was impoflible for them to proceed without it, 
although the counfel were confenting as to the fa£ts, and 
adjourned the cafe. 


The 
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V. 

Osouuy. 


The report being now read, Pell Serjt. contended 
that the Defendant's carriages were not entitled to the 
benefit of this exemption, becaofe they did not a&ually 
croft the road; the word in the a£t was and, which 
could not here be conftrued disjunctively. 


The Court (topped Lens , who would have fupported 
his rule, and afking how a carriage could go i oo yards 
in merely eroding a road, they held that the cafe was 
too clear to need an anfwer: the ftatute meant to ex¬ 
empt carriages making a very flight ufe of the road. 

Rule abfolute. 


Feb. 7. Fitzgerald v. Graves and Another. 


The amount of 
the fee which an 
arbitrator, in a 
caufe referred in 


JN this caufe an a£tion at law, and a fuit in equity, 
involving many feparate tranfaClions, and long and 
intricate accounts, had been referred to the arbitration 


this Court, awards D f a gentleman of the bar, who, after much labour, and 

fclffbrhis'award, * n< l u ‘ r y» had made his award, and had awarded 121/. 
is examinable by to be paid to himfelf for the arbitration fee. This fum 
the prothonotary. was p a ;d j n the firft initance by the Plaintiff, in whofe 


favour the award was made, but the cods were ulti¬ 


mately to be paid by the Defendants. In taxing the 
coils in the caufe, this charge was obje&ed to by the 
Defendants; but the prothonotary, finding that the fum 
had been awarded and paid, thought he had no au¬ 
thority to enquire into the reafonableneis of the 


amount. 


Lens Serjt. moved, on the authority of Miller v. Robe, 
ante, 3.461. that the prothonotary might review his 

taxation* 
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taxation, upon the ground that the propriety of the fum 
which an arbitrator awards to be paid to himfelf, is ex¬ 
aminable by the officer of the Court. He did not 
infinuate that the charge was unreafonable. 


1814. 

Fitzgerald 

v. 

Graves. 


Copley Seijt. was prepared to have {hewn caufe in the 
firft in ft an ce, upon affidavits, which, as he dated, would 
have fully evinced, that although the fum was large, yet 
the caufe was fo complicated and laborious, that the fum 
formed a very moderate compenfation for the labour of 
the arbitrator. It had never yet, he faid, been held by 
the Court that in all cafes the amount which the arbi¬ 
trator claims, is to be fubje&ed to the prothonotary’s 
discretion. 


Heath J. It cannot be, that it is in the power of 
the arbitrator to fix the amount of what {hall be paid to 
himfelf without any controul over it: that would be 
making him a judge in his own caufe. We do not go 
into the reafonablenefs of this charge, but we objeft to 
$he principle that it is not examinable. 

The reft of the Court concurring, 

Rule abfolute. 
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1814- 


Fib. 10. 


Gammon and Another v. Schmoll. 


'^TIE Plaintiffs declared that J. F. Goring, on the 10th 


fuch a qualified 
acceptance, but 
may refort to the 
drawer as for 
non-acceptance. 
Such an accept- 


If a perfon to 

dilScd pcierar.y, ~ da 7 of 181 3 » at London, made a bill of ex- 

acceyu it payable change in writing, bearing that date, and directed the 
at a parucu ar f amc to the Defendant by the name and addition of 

place, the holder 1 

needs not receive “ To Mr. C. F. Goring, Henr'utta-Jlreet , Bath,” and 
thereby required the Defendant, three months after the, 
date thereof, to pay to the order of him the faid 
C. F. Goring , the fum of 5c/.; which bill the Defend¬ 
ant afterwards, at London , upon fight thereof, accepted, 
ance is equivalent according to the ufage and cuftom of merchants, pay- 

to an acceptance a ble at Bat/on s, London : they then averred an indorfe- 
payable at the 

particular place ment and delivery by Goring to the Plaintiffs, and notice 

and no where to the Defendant; by reafon of which premifes, and 

thegencrallbbb* according to the faid cuftom, and by the law of mer- 

Iity of the acceptor chants, the Defendant became liable to pay to the Plain- 

ro a liability to tiffs the faid fum of money fpecified in the faid bill, 
pay'at that place ' 

on Iy. according to the tenor and effect of the faid bill of 

exchange, and of Ms faid acceptance thereof, and of 
the faid indorsement fo made thereon; and averred 
an undertaking by the Defendant to pay according 
to the tenor and effect of the bill, and of his faid 
acceptance thereof, and of the indorsement. There 
were alfo counts for money lent, money had and re¬ 
ceived, and upon an account ftated, with the general 
for payment at breach, that the Defendant, although requcfled, had not 

the place fpecified. pa ' I( i t j ia fcveral funis, or any part thereof. The De- 
And therefore *. . , . r „ , _ , r 

In declaring on fendant demurred to the iirlt count, and afligned for 

the bill, the Plain- caufes, that although it appeared upon and by the bill 
fonnance^f thisT ext ^ an S c * n l * ie declaration mentioned, and although 

like other con¬ 
dition!- precedent, liy {hewing a preferment to the acceptor at the place fpecified. 

And that, whether the adlion be again# the drawer, or again# the acceptor. 


But if the 
holder conlcnts to 
receive fuch an 
acceptance, it in- 
terpofes in the 
contrail a con¬ 
dition precedent 
that the holder 
{lull prefent the 
bill to the acceptor 


it 
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it was in the firft coant alleged, that the bill was ac¬ 
cepted by the Defendant, payable at Batfon’a, London , 
yet it did not appear in that count that the bill therein 
mentioned was duly prefented at Bat/on's, London , for 
payment thereof, according to the tenor and effeft of 
the faid acceptance} but, for any thing appearing to 
the contrary, it might have been prefented at any other 
place than at Batfotf s, London , where it was made pay¬ 
able } and that the declaration did not contain any aver¬ 
ment of a due prefentmcnt for payment of the bill 
according to the tenor and elToch of the bill and of the 
faid acceptance. To the other counts he pL-aded a 
(ham plea of judgment recovered in the King’s Bench ; 
and on a replication of tutl tirf record, il.e Defendant 
demurred to the replication. 

Vaughan Serjt., in fupport of the demurrer to the 
declaration, contended that there was no found founda-. 
tion for the diftin&ion which had been attempted be¬ 
tween promilTory notes and bills of exchange in this 
refpe£t. Either in the one cafe or the other, if the 
prefentment at the particular place is a condition pre¬ 
cedent, performance of it mult be averred. Heylin v. 
Adamfon , 2 Burr. 6 "j 6 . Lord Mansfield C. J. obferves, 
that “ when a note is indorfed the refemblance to a bill 
of exchange begins : for then it is an order by the in- 
dorfer upon the maker of the note, (his debtor, by the 
note,) to pay to the indorfee. This is the very defini¬ 
tion of a bill of exchange. The indorfer is the drawer : 
the maker of the note is the acceptor} and the indorfee 
is the perfon to whom it is made payable. The indorfer 
only undertakes in cafe the maker of the note does not 
pay. The indorfee is bound to apply to the maker of 
the note: he takes it upon that condition.” The firft 
cafe recently decided on this fubje£t is that of Parker v. 
Gordon , 7 Eajl, 385. There Lord Ellenborough C. J. laid 
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it down that If a party choofe to take an acceptance 
payable at an appointed place, it it to be prefumed that 
he will inform himfelf of the proper time for receiving 
payment at fuch place, and he nuft apply accordingly, 
and if, by going there out oT due time, the bill be not 
paid, it is his own fault, and he cannot proceed as upon 
a dithonour of it: at lead not without going a ftep fur¬ 
ther, and prefenting it for payment to the party himfelf. 
The fame learned Judge is faid in Fenton v. Goutidry, 
13 465. to Rare called a fpecial acceptance of this 

fort an expanfion of the promife. It is probable there is 
fome miftake in the report of that expreflion, for fuch an 
acceptance is a reftri£tion of the promife, not an ex¬ 
panfion. A fimple acceptance fubje&s the acceptor to 
the largeft rcfponfibility that words can create. No 
prefentment any where is neceflary: the acceptor is 
bound to follow the bill, and pay the holder if he is 
within the four feas. He can add nothing which will 
enlarge his obligation. There is very good reafon why 
the reflri£tion fhould prevail. Suppofe the acceptor 
poflefled funds at Bath, or in Paris ,• he is perfectly fafe 
in giving a qualified acceptance if the neceffity exifts 
of prefenting the bill there, otherwife he cannot venture 
to accept the bill at all \ and if, while his funds are 
ftationary, he cannot prevent his liability from being 
ubiquitary, that doctrine will greatly circumfcribe the 
ifluing of (imilar bills. But it is unnccefiary to confider 
the reafon of the condition : if a condition be annexed 
to'an acceptance, the condition muil be complied with, 
however arbitrary or abfurd. The holder is not bound 
to receive the acceptance with new qualifications thus 
engrafted on it. But if he does receive the bill thus 
qualified, he mud abide by the qualifications. In the 
cafe of Saunderfon v. Bowes, 14 Eajl, 500. the Court of 
King’s Bench held it necefiary that a promiflory note, 
whereby the maker promifed to pay at a particular place, 

ihould 
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fliouki be presented at that place, end dift ingnilhed the cafb 
from that of Feutm V. Gmmbji 13 Eufl, 459.j the cafe of 
an efpecial acceptance of a bill, which was no part of the 
original conformation of the bill itfelf. But this diftinc- 
tion is unfounded. If indeed the bill were complete Id 
all its terms without an acceptance, the dodrine would 
be true; but a bill is a contra6t which confifts of three 
terms, and until the third t"rm,the acceptance, is added, 
the contra& is not complete ; and whatever is added in 
the making of the acceptance, is as much added in the 
original conformation of the bill, as if the words were put 
into the mouth of the drawer j and is, equally with the 
reft, a part of the original contrad. When the fpecial 
acceptance was tendered, it might have happened that the 
holder had no agent in London: he might have deemed 
it more convenient to receive his money in Bath: the 
holder might then have repudiated the contrail, and 
have anefted the drawer on the fcore of non-acceptance: 
but he does receive the bill fo qualified, and thereupon 
the contra& between the drawer and the holder becomes 
different from that which fubfifts between the holder and 
the acceptor: the fir ft remains general as before; the 
latter is limited, and contains a condition precedent, that 
the bill fhall be prefented at the place named, before tlie 
acceptor fhall be called upon for payment at any other 
place. Lord Ellmborougb admits this in the cafe of a 
promiffory note, and every promiffory note is equivalent 
to a bill of exchange in which the drawer and the ac¬ 
ceptor are the fame perfon. The judgment of Lt 
Blanc J. in the fame cafe aids this argument, and that 
learned Judge was abfent when judgment was pro¬ 
nounced in the cafe of Fenton v. Goundry, 13 Eafl, 459. 
Bowes v. Howe, in Error , ante , 5. 30. Macdonald C. B., 
in delivering the judgment of the Court, laid it down as 
clear that a demand at the place mentioned in a pro- 
miffory note was neceffary, unlefs difpenfed with. In 
XO* Fenton 
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Fenton v. Goundry the bill was accepted payable at C. SHeJf 
Snaith, and Co. $ and there was in that, as in all fimilar 
declarations^ a general allegation of a promife to pay ac- 
cording to the tenor and effect of the bill) and his faid 
acceptance thereof. This allegation may in future be 
expunged as unnecefiary to be proved, unlcfs indeed a 
prefentment at a diftant part of the kingdom be a com¬ 
pliance with an acceptance payable at a banker's in 
London. The cafe of Bi/ltop v. Chi tty, 2 Str. 1195. which 
was cited in Fenton v. Goundry, is very applicable: and 
the difference taken by Lord ElUnborough, namely, that 
there was an exprefs dire diton to the bankers to pay that 
bill) does not ex ill 9 for the words *« accepted payable at 
a banker’s,” figned by the cuftomer, univerfally operate 
as a direction to the banker to pay that fum on.the cuf- 
tomer’s account. There is alfo this diilin&ion between 
Fenton and Goundry and the principal cafe, that there the 
bill was addrefied to a perfon in London who accepted it 
payable in London. In this cafe the bill is direfted to a 
perfon in Bath, who, it may be fuppofed, having no 
funds there, will not accept it payable generally : but 
agrees, if the holder will take an acceptance payable in 
London , to accept it on thofe terms. The diftance and 
inconvenience arc important ingredients. This Court 
went a greater length in the cafe of Ambrofe v. Hep-, 
•wood, ante, 2.61. than is here called for: there the bill 
was accepted payable at Me firs. Free nun* s and Co., 
No. 6 ., Church-Jlreet, Bermondfcy, ami it was averred 
that the bill was pretented to Freeman and Co., but not 
at the place ;and it was objected that, for any thing that 
appeared, the prefentment might be on the Royal Ex¬ 
change, or • elfewhere ; and the Court held the objection 
valid. So, Callaghan v. Aylett, ante, 3. 397., this Court 
held that the bill mult be prefented where the acceptance 
made it payable. There is an important difliftdtion be¬ 
tween this cafe and that of Saunder/on v. Judge, 2 H. 

Bl. 50f>. 
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31 . 509. i there the bill had come into Saunderfon'a 
hands, at whofe houfe the memorandum fubfcribed at 
the foot, engaged that the note (hould be paid. It 
would have been abfurd to hold that Saunderfan was 
bound with his right hand to prefent it to his left, when 
by looking into the cultomer*s account, he might fee 
that there were no afiets. The deciiions which reftrain 
the liability are founded on -good fehfe and convenience, 
and ought to be fupported. 


3W 
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BloJJct Serjt., eontrh, made three points: x. That this 
form of acceptance was not a qualification, but an ex. 
panfion of the promife; 2. that if it were a qualifica¬ 
tion, it did not neceflarily follow that the bill mull be 
prefented to the acceptor for payment, in the cafe of a 
qualified promife, any more than in the cafe of a general 
acceptance^ it was matter of defence for the Defendant 
to ihew that at the time when the bill became due he 
was at the place ready with his money to pay; 3. that 
even if a prefentment at the place was necelTary to be 
proved, it was not necefiary to aver it in pleading. 
Every general acceptor has a double liability, viz. he is 
in default, 1. if the bill is prefented to him pcrfonally 
wherever he may be, and he does not pay it; 2. he is in 
default if it be prefented at his place of abode, and it 
is not paid: to thefe, by the prefent form of acceptance, 
he adds the obligation to pay if it be prefented at a third 
place, Brnt/on *s coffee-kojtfe> London. In this cafe, if he 
be not prepared with triple funds, to pay the bill as well 
where his perfon is, and where his abode is, as alfo at 
Bat/on* s, the bill is dishonoured. This is ^frhat Lord 
Ellenborough means by an expanfion cf the promife. 
Every acceptor of a bill is fuppofed to be the debtor to 
the drawer to die amount of the bill, and to have funds 
in his hands to that amount, he is therefore liable in all 
places alike \ and if it were not fo, inftead of the general 
Vol. V. B b accept- 
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MMptuei being die wore ufual, and the fpecul ac¬ 
ceptance the more rare, the prs&ice would be the 
reverfe. The acceptor, therefore, does not incur any 
greeter liability by reafon of his acceptance than he was 
before fubjeft to, for he was before liable to be ar- 
xefted by the drawer by reafon of his pre-exifting debt. 
X.Hemtb J. An acceptance does not necefiarily imply a 
pre-exifting debt: it may be given ih refpeft of future 
aflets that may come to the acceptor’s hands. Ckumbre J* 
Suppofe a bill is drawn on you juft before you are going 
out on the circuit, which will fall due while you are ab- 
fent: a perfon who lives in chambers leaves no fervant in 
them, except a laundrefs: what are you to do but to 
depofit the money at your bankers, and accept the bill 
payable there? otherwife vou would be liable to be 
arrefted at any place in the courfe of your journey, 
where you might not be provided with the money. 1 c 
>s convenient to the public, that this do&rinc fhouid 
prevail; for the contrary would greatly reftrain the cir¬ 
culation of bills and notes of this fort, it would confine 
them to tradefmen who have a fixed houfe of trade, and 
clerks always there, which would greatly impede bufi- 
nefs and public convenience. Dallas J. Suppofe .the 
Defendant had (( accepted it payable at Bat Jon's and not 
elfewhere,” could you then contend that die Defendant 
was liable everywhere ? If not, it comes to this queftion, 
whether this form of acceptance is not equivalent in 
meaning to the addition of thofe exprefs words.3 The 
argument drawn from the convenience of a reference to 
a banker for payment, does not apply here, for the bill 
is not accepted payable at a banker’s, but at Bat Jon's 
ctffee-houje. In the cafe of Smith v. Dt La Fontaine, cited 
23 Ea/l t 464., and in Bayley on Bills , by Barnes , 129. n., 
Lord Mansfield C. J. held the prefentment at the place 
utmeceflary. Lyon v. Sundius , 1 Campb. 423., and Fenton 
v. Goundry , which is fupported by the two preceding 

cafes. 
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Cafes, eftabliih the fame do&rine, that the fpecial ac¬ 
ceptance is an extenfion and not a reftriftion of the 
liability; and it is oppofcd only by the cafe of Callaghap 
t. Aylctt, which rifts on no authority. But,' 3dly, fup- 
pofing the liability to be confined to one place, thereis no 
reafon why the fame thing which is to be proved by the 
Defendant in the one cafe, {hould be thrown upon the 
Plaintiff to prove in the other. If it be not neceflary, 
as clearly it is not, in an a£tion againft the acceptor, to 
aver or prove a prefentment to the acceptor on a general 
acceptance, but is incumbent on the acceptor to dif- 
cliarge himfelf by lliewing that he paid the bill at the 
day, why needs the additional burden to fall on the 
holder of alleging and proving a prefentment when the ~ 
acceptor is liable at one place only. No authority is 
adduced to {hew that it is neceffary that the creditor 
iliould tender himfelf to the debtor to be paid. And 
this demurrer requires not only that the Defendant 
{hould be requefted to pay at Baffin 'but that he 
{hould be requefted at Baffin* s, to pay at Batfin*s. If 
this acceptance conftitutes a limitation of the contra&, 
the declaration is bad in many refpe&s, for then it 
would not be fufficient to aver generally that the De¬ 
fendant was requefted to pay according to the terms of 
his acceptance, which is equivalent to faying according 
to the terms of his contra&; but in declaring on a 
fpecial contra£t, which makes a perfon liable in a par¬ 
ticular way, it muft be averred that he was liable to 
pay in that particular way. The diftiu&ion between 
a drawer and an acceptor is this : The drav^er is liable 
only upon notice of the default of the acceptor, and 
that notice can be given only when an a&ual default 
has been made by the acceptor. [Chambre J. In Parker 
v. Gordon , the Court of King*s Bench .took it for granted 
that the prefentment muft be made at the banker’s at 
whofe houfe it was accepted payable, and the only 
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qucftion was, whether the prefentment need be made 
within banking hours.] Neither that nor any of the cafes 
touch on the mode of pleading. In the cafe of an action 
on a bill accepted generally, if the a&ion is againft the 
acceptor, no averment of prefentment is necefl'ary, if it be 
againft the drawer, it is ncccfTary to aver the prefent- 
ment. The fame diftin&ion muft prevail though the 
acceptor’s liability be limited. The cafes lately decided 
on promiflory notes certainly arc in favour of the Plain¬ 
tiff, and can only be anfwered by the fame diflin£tion 
which the Court of King’s Bench relied on, that there 
the place is introduced in the original conco&ion of the 
inftrumenr. If it be (aid that in the cafe of a promiflory 
note a requeft mull he averred, becaufe there is no an¬ 
tecedent duty, that argument may be combated by the 
authority of Capp v. Lancajler, Cro. Eliz. 548., that upon 
a bill of 70/. to be paid on demand an adtual demand 
needs not to be either averred or proved, for it is a duty 
maintenant. So, Rumball v. Ball, 10 Med. 38., a&iou 
of debt on a note to this effe£l} “ I acknowledge my- 
felf indebted to one in fo much, which I promife to pay 
on demandupon motion in arreft of judgment it was 
held that no a£tual demand was necefl'ary. The learned 
editor of Saunders has collected all the authorities in a 
note to the cafe of Birks v. Tripper, 1. 33. d. In the cafe 
of Bybop v. Cbitty, firft, it does not appear by the report 
in Strange , what the pleadings were; therefore it de¬ 
cides nothing on that point: fecondly, the queftion 
there was, whether the drawer was not difeharged by 
payment to. the holder: the acceptor gave a check on 
his banker, which the holder received in payment, and 
therefore ought to have ufed due diligence in getting his 
money, inftead of which he kept the check ip days be¬ 
fore he prefented it. The cafe of Ambrofe v. Hopwood 
led to the deciCon in Callaghan v. Aylett , but does not 

7 warrant 
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'warrant it. The firft was an a&ion againft the drawer, 
not againft the acceptor: but it was rightly decided \ 
for the bill was accepted, not by Freeman, but by Sharp; 
therefore a prefentment to Freeman did not avail, nor 
was his refufal any default: there was no undertaking 
that Freeman (hould pay: the bill ought to have been 
prefented either at No. 6 . Church-Jlreet, Bermondfey , or 
to Sharp, not to Freeman, wherefoever he might happen 
to be. Saunderfon v. Judge is inapplicable. Callaghan 
v. Aylett was decided on a point referred at nift prius . 

Nothing there turned on the pleading. Fenton v. 

Goundry is an authority on the pleadings, and is rightly 
decided : Lyon v. Sundius, Smith v. De La Fontaine , and 
Nichols v. Bowes, 2 Campb. 408., are to the fame effect. 

Vaughan was ftopped in his reply by 

Heath J. In the cafe of Callaghan v. Aylett we were 
of opinion that there was a qualification of the contra£l 
by the fpccial acceptance, and that therefore it was a 
condition precedent, and muft be fiicwn to be performed. 

I continue of the fame opinion, and it is unneceilary to 
go into all the cafes. 

Chambre J. I think the cafe is clear upon rules of 
plain common fenfe and underftanding, without going 
through all the cafes. A man is not bound to receive 
a limited and qualified acceptance: he may refufe it, and 
refort to the drawer: but if he does receive it, he muft 
conform to the terms of it: the reafon given by the 
Court of King’s Bench in Fenton v. Goundry (hews that 
they were themfelves very doubtful of the grounds of 
their judgment. It is there faid that the meaning was 
only to point out where the acceptor tranfa&s his bufi- 
nefs: few people receive an acceptance without previ- 
oufly knowing where the acceptor tranfa&s his bufin.fs: 
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but if he meant only to point out where he lived, it 
would be fufiicient to write on the bill his name and 
place of abode. But what is the meaning of thefe 
words, ** accepted payable at ?” They have a mean¬ 
ing : they impofe a condition : and the perfon receiving 
•fuch an acceptance muft comply with the condition, and 
in pleading, mud; (hew his compliance. It would 
greatly circumfcribe the negotiation of bills of exchange 
if this were not fo ; for they would, inftcnd of being of 
general accommodation, be reftrained in their ufe to 
fuch perfons in trade as have a fixed place of bufinefs, 
where clerks and fervants are always in attendance to 
pay the bills. 


Daixas J. The argument has proceeded on the 
foundation that the acceptor is always a debtor to the 
drawer: but that is by no means univerfally the cafe : 
on the contrary, the cafe is frequently otherwife. In 
one of the largeft branches of our commerce, that with 
the Wejl India i(lands, the acceptor is univerfally in ad¬ 
vance. I put the queftion, if the acceptance had con¬ 
tained the words ** and not elfewhere,” whether the 
acceptor would be liable anywhere elfcj and the coun¬ 
t'd did not deny the limitation: if fo, the queftion is, 
whether the words «« accepted payable at” do not con- 
ftitutc a contract, and whether they are not equivalent 
to exprefs words of exclufion ? and I think they are. 
The party need not have received from the acceptor 
living at Bath a limited contract of acceptance, but he 
hath thought (it fo to do, and he muft perform his 
condition. 

Judgment for the Defendant. 


But the Court, confidering that there was a plea of 
judgment recovered, and that upon nul tiel record being 
replied, a demurrer was filed for delay, permitted the 
Plaintiff to amend on payment of cofts, and the Defend¬ 
ant to plead de novo. 
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Cotton, Demandant ; Murphy, Tenant; Lord 
Chari.es Spencer and Others, Vouchees. 

Q NS LOW Serjt. moved that the tenant in this reco¬ 
very, who was an attorney of this court, might ap¬ 
pear at the bar by attorney: he produced an affidavit of 
a phyfician that the tenant was dangeroully ill, and could 
not with fafety now quit his houfe, nor would he for 
fome days be able fo to do, without the moil ferious 
confequences, or the lofs of his life being thereby en¬ 
dangered, and that his recovery was very precarious and 
uncertain. There was alfo an affidavit of due diligence 
in preparing the deeds and forwarding the recovery, and 
that one of the vouchees was upwards of 70 years of 
age, and another on the point of quitting the kingdom ; 
and there was an affidavit of the execution by the tenant 
of a power of attorney, which was alfo produced, and 
whereby he conilituted his clerk Edward Weaver to be 
his attorney to appear for him at bar. Weaver was not 
an attorney in any court of Wejlminfter-ha!l. A prece¬ 
dent was referred to, wherein Rooke J. in May 1801, 
made an order empowering Mr. Lys, an attorney of the 
court, who was a tenant to the precipe in a recovery, and 
was confined to his houfe by illnefs, to authorize his 
clerk, who was not an attorney of any court, to appear 
at bar for him as the tenant. 


Feb. xi. 


If the tenant to 
the precipe in a 
re c o ve ry it con¬ 
fined ro his houfe 
in London by ill¬ 
nefs, he may ap¬ 
pear at bar by 
attorney, upon 
motion. 

And it leems 
that he may con- 
flitut? an atto-ney 
for that pi>rpofe, 
who is not r.n 
attorney of any 
court of Wejhnin- 
Jier-hall, notwit h* 
Handing the fta- 
tutc a G. a. c. 23. 


The Court granted the application. 
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Bentley v. Griffin. 


Tr t* a queft ; on 
of fadl whether a 
traJvtiu.n who 
furmfhes goods to 
a a 'fe gives credit 
to her o r her huf- 
band : if the cre¬ 
dit is given to her, 
the hniband is not 
liable, though the 
vriie lives with 
him, ami he fees 
Iter in polF’lfion of 
fome of the goods. 


r JpHIS was an a&ion brought by the Plaintiffs, who 
were drefs.makers, againft the Defendant, to recover 
the'amount of their charges for dreffes furnifhed to the 
Defendant’s wife. Upon the trial before Heath J. at a 
fitting in Wejlminjler, it appeared that the Defendant was 
an attorney, not in very extenfive practice, and depend¬ 
ing on his practice for his income. He did not occupy 
with his own family the whole of the houfe in which he 
lived. The Plaintiffs had in about a year and a half 
furnifhed articles of fafhionable drefs to the Defendant’s 
wife, to the amount of 183/., and they proved that the 
charges were, for fuch articles, reasonable. They proved 
that the wife had fometimes come in a curricle to their 


(hop, and ordered goods. They had debited the wife in 
their books; they had been partly paid for their goods, 
by three bills of exchange which they had from time to 
time drawn, dire&ed to the Defendant by the name of 
Mr. Griffin, but there was no proof that they were ever 
prefented to him for acceptance, and the wife had ac¬ 
cepted the bills, figning only the initial letter of her 
chriftian name, and (he had paid thofe acceptances. 
The hufband and wife lived together, and it was proved 
that the wife had in her hufband’s prefence worn fome 
of the articles furnifhed by the Plaintiffs. For the De¬ 
fendant it was proved, that the curricle in which the 
lady had been feen, was not his, but that of an acquain¬ 
tance : that when fome of the articles were fent home, 
the wife had direded her fervant to put them away that 
her hufband might not fee them : that in the prefence of 
the Defendant and one of the Plaintiffs, {he had faid that 
“ her hufband never paid her bills, fhe always paid 
her own.” That one of the bills drawn on the hufband 


and 
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and accepted by the wife* which the Plaintiffs had paid 
away to Hillyard a lace-merchant* being difhonored* the 
Plaintiffs had written in urgent terms to the wife* pray¬ 
ing her to provide for the bill* but had made no applica¬ 
tion to the hulband. Heath J. left it ftrongly to the 
jury* to confider whether the credit in this cafe had not 
been given to the wife and not to the hulband. The 
jury* however* found a vcrdiff for the Plaintiff for the 
whole amount. 


1814. 

1 ~v*~— J 
Bentley 


v, 

Gri An. 


* 


Bejl Serjt. in this term had obtained a rule nifi to fet 
afide the verdi&* as contrary to evidence* and have a 
new trial; againft which 

Vaughan rjt. now (hewed caufe, contending that as 
the Defendant cohabited with his wife, and there was 
evidence that he knew of his wife y s having the goods* 
and as he had not interfered to prevent her* nor were 
the goods charged at too dear a rate* he was liable to 
pay for them: and he referred to the do&rine of Lord 
Ellenborough C. J. in the cafe of Waithman v. Wakefield\ 
1 Campb. 120* that however low a man’s circumftances 
may be* if he allows his wife to affume an appearance 
which he is unable to fupport* he is anfwerable for the 
confequences. He alfo relied on the circum(lance of 
the Defendant having permitted his wife to affume a 
fictitious appearance of wealth by going in an elegant 
carriage to order the goods. It was in the ordinary 
courtefy of trade that the Plaintiffs Ihould both make 
out their bills of parcels to the debit of the wife* and 
ihould make their firft application to her when a bill 
of exchange was difhonored, though they gave the cre¬ 
dit to the hulband: this was very diftinguilhable* he 
faid* from the cafe of Metcalfe v. Sbaw 9 3 Campb. 22. 
where the wife’s father paid for part of the goods* and 

gave 
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gave an order that no more goods ihonld be fupplied 
without the hufband’s exprefs direction. 

Beft in fupport of his rule, commented on the ftrong 
circum(lances which tended to prove that the credit was 
given to the wife. The hufband, he faid, was liable 
only on. the prefumption that the contract was his, and 
that the wife had given the order as his agent. But here 
the Plaintiffs had notice of the hufband’s diflent, and it 
mattered not whether that notice came from the huf- 
band himfelf, or from the wife’s father, as in Metcalfe 
v. Sham, or, as here, from the wife herfelf and her 
fervent. 

Heath J. At the time of the trial I told the jury 
that there was ftrong evidence to fbew that the Plaintiff 
gave credit to the wife and not to the hufband, in the 
three bills bong accepted and pud by the wife, and 
in the wife telling the fervant to carry away the dreffes 
when brought home. I was much diffatisfied with the 
verdi£fc. 

Chambre 1 . It is clear that the verdi& is grofsly 
wrong: it is unneceflary to go into the circumftances; 
the caufe muft go down to another trial. 

Dallas J. The queftion is, whether the general 
liability of the hufband is not repelted by the circum¬ 
ftances which (hew that the credit is given to the wife. 
I think moft clearly that the credit was given to the wife, 
and that the hufband is liable for no part of thefe 
charges. 



Rvte'abfolute. 
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Sawtell v. Loudon. 

r T'HIS was an a£Uon upon a policy of infurance at 
and from Briftol to Port Mahon , with liberty to 
touch at Gibraltar. The Plaintiff inftru&ed his broker 
in London to effect the policy on goods, by the Sophia , 
the broker, however, effe£ted the policy on the {hip 
Sophia , and fent it to the Plaintiff; one of the under¬ 
writers dated to the broker that a {hip called the Sophia 
of Briftol, was reported at Lloyd's as then being at fea 
without convoy; the broker wrote, a Iking the Plaintiff 
whether that was the flop infured ? The Plaintiff wrote 
again to the broker, and having difcovered the error in the 
policy,'requefted he would get the raiftake rectified, and 
in the lame letter, which was written feventeen days 
after the {hip had left Briftolt the Plaintiff added, *« The 
Sophie you allude to, is the (hip on which you effe&ed 
the infurance § I chartered the brig, and fhe was to have 
gone to Falmouth, as I underflood, to join convoy, but 
I fuppofe the wind was contrary, and fhe could not 
fetch the port, but I know nothing about it myfelf.” 
The broker applied to the underwriters to alter the 
policy to an infurance on goods, which they did, by 
putting a memorandum in the margin of the policy* 
and fubfcribing the initial letters of their names. He did 
not, at the time of making this requeft, communicate 
the Plaintiffs letter above mentioned. It is the univerfal 
pra&ice for the mafters of veffels from Briftol, upon 
their arrival at Falmouth) to advife their owners of it by 
the poft j and if the ihip had reached Falmouth , die 
Plaintiff would doubtlefs have been informed of it by 
the owner, who lived at Briftol, and from his receiving 
no fuch intelligence, he might conclude, with toler¬ 
able certainty, that the veffel had not made that port. 

The 


Feb. 13. 

A broker In- 
ftru&ed to effedl 
a policy on goods, 
effedled it on 
lhip: the tniliake 
wa* afterwards 
rectified by the 
underwriter iiib- 
ferihing a memo¬ 
randum in the 
margin: held 
that no new ft amp 
was neceilary. 

Where it wa, 
known at Lloyd’s 
that the Sophia of 
Briflol was at fea 
without convoy, 
and the broker 
enquired of the 
Plaintiff at Briftol, 
whether that was 
the {hip infured, 
and was informed 
it was. and that 
the Plaintiff fup- 
pofed fhe had 
been prevented by 
adverfe winds 
from joining con¬ 
voy at Falmouth, 
but the broker 
got the policy 
altered without 
di&Iofing this an- 
fwer to the under-, 
writers; held 
that this conceal¬ 
ment vacated the. 
policy. 
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The fhip was in fad blown out to Tea, and after trying 
in vain for fome days to make Falmouth and to join 
her convoy there* proceeded for Gibraltar, and was loft. 
Upon the trial of the caufe at Guildhall » at the fittings 
after Michaelmas term 1813, before Mansfield C. J., 
Befit Serjt., for the Defendants, took two objections* 
firft, that the alteration in the policy was fuch a change 
of the fubjetl-matter of the infnrance* as rendered 3 
new ftamp neceflary for the altered contract* fecondly, 
that there was a concealment by the broker from the 
underwriters* of an important fad> known to him 
before the alteration was effe&ed* namely* that th e 
vefiel had milled joining convoy at Falmouth , which 
materially altered the riik* and ought to have been dif- 
clofed, Mansfield C. J. referred liberty to the Defen- 
dant to move to enter a nonfuit on the firft point; 
and on the laft point the jury found a verdict for the 
Plaintiff. 

Befit Serjt., in this term* obtained a rule nifi to fet 
afide the verdid, and enter a nonfuit on the firft point, 
and to have a new trial on the fecond. 

Shepherd Solicitor-General* and Vaughan Serjt. being 
requefted by the Court to fpeak firft to the objection 
on the ftamp* as to that point* contended that this cafe 
did not fall within the principle of Hill v. Patten, 
8 Eaft, 375., which was the cafe of an effectually 
operative inftrument, but within that of Cole v. Parkin, 
12 Eafit, 471.: for here in fad, no contrad of affurance 
upon the Ihip ever fubfifted between the parties* there 
having been clearly a miftake* and therefore the ftamp 
was never in effed ufed. By the ftatute 35 G. 3. e. 63* 
Jfi S. &13. the parties were at liberty to make this al¬ 
teration without'a new ftamp. By / 8. fpoiled (lamps 
may be brought to the head office, and in cafe they 

have 
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have not been fubfcribed or underwritten by any perfon, 
or otherwife ufed, the commiffioners may cancel them 
gratuitoufly, and deliver to the owners new (lamps to the 
like amount, or in cafe any fum or the name of any 
perfon as underwriter, hath been fubfcribed on any 
(lamps of a different denomination or value than is 
required by that a£l, through inadvertence, or that the 
fubfcriptions thereon intended, have nof, from fume 
juft caufe, been completed, to the amount of the fum 
allowed by that a£l, and if the party (hall produce to 
the commiffioners another policy (lamped, and a£lually 
made out for the fime intcreft, ri(k, or adventure with 
the policy to be cancelled, then the commiffioners may 
cancel the (irft, and' exchange them for other (lamps. 
And f. 13. laves the right of making any alteration 
which might lawfully be made in the terms or condi¬ 
tions of any policy, duly (lamped after the fame (hall 
have been underwritten, and excludes the neceflity of 
any additional (lamp duty by reafon of fuch alteration ; 
fo that fuch alteration be made before notice of the 
determination of the rilk originally infured, and the 
premium of infurance be above 1 os. per cent., and the 
thing infured remain the property of the fame perfon, 
and that fuch alteration (hall not prolong the term in¬ 
fured beyond the period allowed 'by that a£t, and that 
no additional fum (hould be infured by reafon of fuch 
alteration. Inafmuch therefore as the Plaintiff could 
have procured the ft .imp of this policy to be allowed 
him in exchange under die 8th fe&ion, as fpoiled by 
miftake, he might alfo ufe it as a new (lamp for another 
contra£l, without exchanging it. The cafe properly 
falls within this feet ion, and not withiu the 13th. 
For before the alteration the policy in this cafe, had 
never attached at all, but was equivalent to a blank (heet 
of paper. So a bill of exchange, which, before it is put 
into circulation, is altered as to the time it has to run, 

requires 
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requires no new ftamp. This ftamp therefore was in¬ 
operative in the firft inftance, and is valid under the 
fubfi'fting contract. 

BeJ}, in fupport of his rule, denied that a ftamp on 
which a fubfeription had been attually written, can be 
ufed again as, a new ftamp, although it may be in the 
diferetion of the commiflioners to allow the value in 
another ftamp. That claufe too is confined to cafes 
where the ftamp has been fpoiled by accident, which 
is not fo in this inftance. This cafe approaches more 
nearly the 13th fedlion, but it is not fuch an alteration 
as is faved by that claufe. That fedlion does not apply 
to cafes where the fubje£l-matter of the infurance is 
changed, but only where an additional circumftance is 
added to the fame fubjeft of infurance ; Hill v. Patten 
is in point. The diftin&ion taken is not founded in 
fa£t, that there the policy a&ually attached on a pro¬ 
perty of the Plaintiff. If the Plaintiff had had an intereft 
in the outfit, it may be inferred that he would have 
continued his infurance on that, as.well as have added 
an infurance on goods. The cafe depends on this 
broad principle, that the parties having ufed one ftamp 
for one contra£1, there muft be a new ftamp for a 
new contrad. In the cafe of Cole v. Parkin , the re- 
glfter a£ts prevented the firft contract from taking anv 
effect. ' 


Cur. adv. vu/i. 


Heath J. on this day delivered judgment. We are of 
opinion that no new ftamp was required : the intention 
of the parties ought to be confidered ; they never meant 
to enter into the firft contra&, therefore it was, in truth, 
no contraa at all; confequently the alteration is not 
fuch an alteration of the fubjea-matter as requires a 
new ftamp. 


4 


Shepherd 
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Shepherd and Vaughan then contended, U to the other 
point, that inafmuch as the information of the (hip’s 
being driven out to fea was not known at die time of 
giving the original inftru£tions for the policy, although 
it arrived before the corre&ion of the miftake, it was 
unneceffary then to communicate it, but the Plaintiff 
might fairly then proceed to get his contrad completed 
upon the fame ft ate of information which fublifted at 
the time when the contra& was originally intended to 
be made. But there was no intelligence either true or 
falfe to communicate: it was a mere conjecture of the 
Plaintiff that the (hip was driven out to fea; and 
no cafe goes fo far as to fay that conje&ure need 
be communicated. The veffel being thus driven out 
to fea by a ftorm, the failing without convoy did not 
make the infurance on the goods illegal, becaufe it was 
without the privity of the Plaintiff, and as the policy 
was with or without letters of marque, it muft be 
affumed that the Defendant confented lhe Ihould be a 
running (hip. It was unneceffary to reveal to the 
Defendant what he previouily knew: the broker re¬ 
ceived the intelligence of the (hip being at fea from 
the Defendant liimft-lf, and the Plaintiff only echoes 
it back to him, and it was ufelefs. to repeat it to the 
Defendant, nor was the veffel fecn at fea in any (ituation 
of danger or difficulty which was material to be 
difclofed. 


1814. 

)l M-y— I , 

Sawtzlx. 


V. 

Looms. 


Beji , contrh. The only fa ft known to the under¬ 
writers was, that feme (hip, called the Scphia of 
Briftol , was at fea ; and the queftioo put to the Plaintiff 
was, whether' that was the (hip infured ? His anfwer 
was a plain affirmative, and he adds, that he knows (he 
is gone to fea without touching at Falmouth , but does 
not know the reafon of her fo- doing. This, therefore, 
was important to be difclofed to the Defendant: it may, 

however. 
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however, be inferred that this was purpofely £ running 
(hip ; for the matter applied for a licence to fail without 
convoy, and was refufed. The indulgence of the De¬ 
fendant in altering the policy without receiving any new 
p remium , required uberrimam fident in the Plaintiff. 


Heath J. I think it was a material faft, and 
ought to have been difclofcd, and therefore there ought 
to be a new trial, and as it is to go to another jury, I 
{hall forbear to obfcrve on it. 

Rule abfolutc. 


Feb. I a. 


Pearson v. Sutton. 


The Court re- TfAUGHAN Serjt. had obtained a rule nifi that 
My*order > on'an Mr. Moore , an attorney of this court, might deliver 

attorney to deliver U p a deed upon payment to him of whatever money 
heheldas pany ’ m *gkt be due, for which he could claim a lien, 
and truftee. 


Bejly Serjt. {hewed caufe on behalf of Moore, de¬ 
claiming any lien on the deed, and fubmitting to deliver 
it up, under the authority of the Co.urt, if they would 
dire£l him fo to do under the circumttances, which 
were, that the Defendant being about to execute a 
grant of an annuity, which was to be prepared by an 
attorney named Simmifon , who was therein named as a 
truftee for the Plaintiff, (the purchafer,) had applied to 
Moon to become a truftee therein for him, the Defen¬ 
dant, to which Moore had a {Tented, and executed the 
deed in queftion at Simmifon' s houf •, and the % deed had 
from that time remained in Moore's cuftody, and he was 
only anxious to avoid committing a breach of truft in 
giving it up. 


Tie Court 



ik the Fifty-fourth Tsar qf GEORGE III. 


The Court refufed to take the deed out of the hands 
of*the truftee, faying they knew nothing of the circum- 
ftances, and had no authority to interfere in the cafe of 
a trull. 

Rule difeharged. 
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Bar wick v. Matthews and Others. 


Jan. aS. 


'J'HIS was a feigned iflue under an inclofure a cl, 
palled 51 Geo. 3. ** for inclofing lands in the manor, 
Jordlhip, or foreft of We/l*vard> in the pari Hi of Wejl- 
nuard t in the county of Cumberland the firft count of 
the declaration dated a colloquy concerning the aft, arid 
concerning a certain claim before then by the Plaintiff 
made in purfuance of the faid aft, as the owner and 
occupier of certain mcfliiages, tenements, and lands 
called Bu/lo-Gill-Head and Barney-Houfe , fituatc within 
the parifh of IVigton , in the faid county, <0 be entitled 
for himfelf and his tenants, occupiers of the faid pre- 
xnifes, or of fome part thereof, to a right of common 
ofturbary, and common of padure in and upon the 
commons and wade grounds in the manor, lordfhip, or 


If a perfbn win 
has common in 
the manor of A., 
and common in 
the manor of B. 
for all his cattle 
levant and 
couchant, on his 
tenement in A., 
receives under an 
a<£l for inclofing 
the waftes in A. 
an allotment in 
la:isfa<fUon of hit 
common in A., 
he is nercrrhelelk 
entitled under an 
aifl for inclofing 
the waftes in B. 
to an allotment 


thereof in refpedt 

of his common in B., and that to the fame extent as if he had never had any co mm on 
or allotment in A. 

If a copyholder in the manor of A. has common in the waftes of the fame lord’s 
manor of B. for his cattle, levant and couchant ou Itis tenement in A. ; thi= is a proof 
that the manors were formerly in different hands, for the eftatc of the copyholder was 
too weak to fupport a gram by the lord to his copyhold tenant of common appurtenant 
in another manor. 

A copyholder who has common in a waftc, without the manor of which his copy- 
hold is parcel, has it as annexed to the land, and not to his cuftomary eftate, and mu ft 
preferibe in a que eftate through his lord, for him and all his cuftomary tenants thereof. 
And fuch common without the manor is not extimft by enfranchifement of the copy¬ 
hold, though there be no words of re-grant And after enfranchifement, the feoffee muft 
preferibe in a que eftate of his lord for himfelf and his cuftomary tenants till the time 
of the enfranchifement, and Cnee that time for the feoffee and his heirs, $ aoourtenant 
to the cnfranchifed tenement. 

VOL. v. c c 


foreft 
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fore ft aforefaid, for al! manner of ca'ttle, levant .and 
Couchant, in upon the faid meffuages, and lands for and 
in refpeft of, and as appertaining to the fame refpec- 
tively, and the declaration ftated a wager upon the 
queftion, of which the Plaintiff maintained the affirma¬ 
tive, and the Defendants the negative, whether the 
Plaintiff was entitled for and refpeft of his faid mef- 
fuages, tenements, and lands, to a right of common for 
himfclf and his tenants, occupiers thereof, or of fotne 
part thereof, in and upon the commons and wade 
grounds dforefaid, dirofted by the faid aft to be in- 
clofed; the fecond count dated a difeourfe had between 
the Plaintiff and Defendant concerning the faid aft, anti 
concerning the right of the Plaintiff to an allotment 
upon the faid commons and wade grounds fo to be 
divided, in refpeft of the premifes mentioned in the firft 


count, in cafe the Plaintiff was entitled to fuch right of 
common as in the firft count was mentioned, and a 
wager upon the two quedions then affirmed by the 
Plaintiff and denied by the Defendantj fird, whether 
in cafe the Plaintiff was entitled to fuch right of com¬ 
mon as in the fird count was mentioned, he was entitled 
to fome allotment upon the faid commons and wade 


grounds 10 to be divided ; and fecondly, whether in fuch 
cafe he was entitled in refpeft thereof to a full allot¬ 
ment upon the faid commons and wade grounds, ac¬ 
cording to the 'true and aftual value of the premifes 
mentioned in the firft count. The Defendant’s pleas 
put each of thefe propofitions feverally in iffue. The 
aft recited that there were within the manor, lordfhip 
or foreft of W tjlwardy and in the parifh of Wejhvardy 
feveral commons and wafte grounds, containing in the 
whole 10,000 acres, and that the Earl of Egremont was 
lord of the faid manor, lordfhip, or foreft, and was in- 
titles to the foil and royalties of the faid commons and 
wafte grounds, as parcel of the faid manor, lordfhip, or 

6 foreft. 
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foreft, and to all mines and minerals within and under 
the fame} and that he was owner of feveral mefluages, 
lands, tenements, and other hereditaments within that 
parifh, and that in refpeCt thereof the earl, his leflees^ 
or tenants was or were entitled to a right of common 
upon the faid common and wafte grounds within that 
parifh, and that Sir Henry Fletcher anti Sir IVnfirl Brifc» t 
Barts., and divers other perfons were or claimed to be 
entitled to right of common upon the faid commons and 
wafte grounds in rcfpect of certain mefluages, lanc? 5 , 
tenements, or other hereditaments within the laid parifli, 
and appointed certain ounmiflioners for letting out, divid¬ 
ing, allotting, and inclofing the faid commons and wafte 
grounds in the manner, and according to the rules, 
orders, powers, and directions contained in that a£t, 
and in the flat. 41 Geo. 3. c. 109. The aCl after direct¬ 
ing allotments to be made for public watering places, 
quarries, and gravclpits, for a fair, and to two clvarity- 
fchools, for faie for defraying the expences of the inclo- 
fure, to the lord for his right and intereft in the manor 
and foreft, and to the dean and chapter of Car/i/Ie, and 
perpetual curate of JFr/IwarJ, for their refpeCtive tytlies, 
directed the commifGoncrs to allot in feveral tv the re- 

4 

fidue of the commons to the Earl of Egremcnt, for and 
in refpcct of his mefluages, demefne lands, and other 
lands, tenements, and hereditaments within the manor, 
lordftiip, and foreft, and the feveral other perfons en¬ 
titled to right of common, or other right or intereft 
upon the faid commons -md wafte grounds, or any part 
thereof, according to the true and actual value to be 
afeertained in fuch manner as the commiflioners fhould 
think juft and equitable, of the feveral mefluages, 
lands, tenements, and heredit * nents, in refpcct whereof 
they were refpeCtively entitled to a right of common or 
other right or intereft as aforefaid, but with a refervation 
to the lord of all minerals under the allotments. A 

Cc 2 certain 
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certain other a£t» palled in the fame year, ** for incl&Cng 
lands in the townfliips of Wigton, Woodfide, and Wavertoti, 
within and parcel of the barony of Wigton, in the county 
of Cumberland” recited that there were within the feveral 
townfliips, diftridls, or quarters of Wigton, Woodftde , and 
H r avert on, within and parcel of the barony of Wigton , and 
in the parifh of Wigton , feveral commons and wade 
grounds containing four tlioufand acres, and that the Earl 
of Egremont was lord of that barony, and was entitled to 
the foil and royalties of the faid commons and wade 
grounds as part and parcel of the faid barony, and to 
all mines and minerals within and under die fame, and 
that he was alfo owner of feveral mefluages, lands, tene¬ 
ments, demefne lands, and other hereditaments within 
the faid townfliips, didrifls, or quarters of Wigton, 
Woodjtde , and Waver ton, or fome of them, and that in 
refpeef thereof the faid earl, liis lcflees or tenants was 
or were entitled to a right of common upon the faid 
commons and wade grounds within the faid feveral 
townfliips, &c., and that Sir W. Brifco and divers 
others were, or claimed to be, entitled to right of com¬ 
mon upon the faid common and wade grounds, in re- 
fpett of certain mefluages, tenements, lands, or other 
hereditaments within the faid parifli. The a£l, after 
appointing commiflioners, in the fame terms as in 
the fird mentioned a£t, and after directing allot¬ 
ments to be fird made for purpofes fimilar to thofe 
fird direfted in that a£f, directed the commiflioners 
to afTign and allot all the refidue of the commons 
and wade grounds intended to be inclofed, unto 
and araongd the Earl of Egrcmont , for and in refpecl 
of his faid mefluages, tenements, demefne lands, and 
other hereditaments, and unto and amongfl the faid 
Sir W . Brifco , and all and every other the owners and 
proprietors of mefluages, lands, and tenements laving 
right of common or other rights in or upon the faid 

commons 
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commons and wafle grounds, in lieu of their refpeftive 
rights thereon, according and in proportion to fuch 
rights and interefts, in foch manner as the commiffioners 
fhould in their judgment think juft and equitable, but 
fubjeft to the exceptions, rules, orders, and directions 
in that aft, and the aft 41 G. 3. c. 109. contained. 
Upon the trial of this caufc at the Cumberland fummer 
affixes 1813, before TVood B., it appeared that by.an in¬ 
denture of the 30th Dec. 1778, made between the Earl 
of Egremonty lord of the barony of Wigtcn, and Jcfepb 
Bar-wick , father of the Plaintiff, the earl granted, bar¬ 
gained, fold, aliened, remifed, releafed, enfranchifed, ra¬ 
tified, and confirmed to J. Barwicky the mefiuage and 
tenement fituate at Bujb-Gill-Hcady in the townfhip of 
Woodfidey in the parifli of IVigton, and nine clofes adjoin¬ 
ing, therein particularly defcribeiTj and another meffuage 
and tenement, and three clofes, fituate at and known 
by the name of Barncy-hotfe , in the fame townfhip, 
which premifes thereby intended to be enfranchifed, 
wefe then holdcn (a) by Bat -wick of the faid earl as a 
Cuftomary eflatc of inheritance, and parcel of the faid 
barony, by payment of the ancient yearly cuftomary rent 
of l6x., and of a reafonable arbitrary fine at the will of 
the lord of the faid barony for the time being, payable on 
thfc death of the lord, and the death or alienation of the 
tenant, and were fubjeft to other dues,duties,nnd cuftoms, 
and all houfes. &c. meadows, pafturcs, feeding;, (b) Sec. 

there- 
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Matthews. 


(«) No part of (bis deed, ex¬ 
cept the words of re-grant of 
common, was read, cither upon 
the motion for a new tnal or 
upon the difeuflion of the rule \ 
and it was taken for granted, as 
well by the counfel on both fides, 
as the Court, that the tenement 
was a copyhold. 

(A) It feems that the common in 
Weft ward palled to Jo/tpb Bar- 

C 


wick by the words, “ all feed¬ 
ings, &c. thereto belonging and 
appertaining,” for although that 
common, which was originally 
appurtenant to the land of the 
tenement in Wigteity would, after 
the unity of leilui of the two 
manors, have been cxtinifl by rca- 
fon of the unity if the copyhold 
had efeheated; yet, Co far as 
relpedled the copyholder, it ftill 
3 con- 
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thereunto belonging* and all trees and woods* and the 
foil thereof, and liberty to dig frcc-ltonc, &c. for the 
purpofe of improving the enfranchiled premifes, and 
repairing the buildings, &c. and to make bricks of the 
clay for thefe purpofes, but not for fale.. And alfo all 
fuch common of pailurc and turbary in and upon all 
the commons and wafl.es of and within the faid barony, 
as Berwick, at the time of the execution of that deed, 
was entitled unto, for and in refpc£t of the premifes. 
And the reverfion, and all the right of the faid earl to 
all fines which would other wife become due, excepting 
and referring the faid.cuftomary rent to be thereafter 
paid as a free rent, and all mines of coal, lead, and 
other minerals, quarries of marble, (lone, and flate, 
waifs, eftrays, and all other royalties, liberty of hunt¬ 
ing, &c., and all other manerial rights, and rights of 
feignory, to hold to Berwick , his heirs and afiigns, fo as 
the premifes might for ever thereafter remain enfran- 
chifed and freehold. Upon the death of J. Berwick thefe 
premifes defeended to the Plaintiff as his fon and heir. 
The Plaintiff delivered to the commiflioners a claim for 
a right of common in the parifh or foreft: of Wejlioard for 
his cilates called Bujh - Gill- Head, and Barney houfe, for 
exercifing his right both of herbage and turbary by pay¬ 
ment of 8d. yearly to the Earl of Egremout, as an inter- 
commoner ; and his claim being obje&ed to by the De¬ 
fendants, the commiflioners heard evidence thereupon, 
and the Plaintiff eftablifhed the fa£l of ufer and the fa£l 
of payment to the lord of j\d. for Bujh- G ill- Head, and 4 d. 
for Barney-houfe, as an inter-commoner. The commif- 
fioners, however, adjudged and determined that the 


continued appurtenant to the 
land during the continuance of 
his cuflomary eftatc, and could 
not be impaired by the lord’s pur- 
chafe fubfequent to his grant: 
and, therefore, at the date of the 


deed the common flill exifled as 
belonging and appurtenant to his 
tenement, and by that defcrip- 
tion well palled and was perpe¬ 
tuated to the releifee. 


Plaintiff 
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Plaintiff was not entitled to an allotment of the commons 
and wafte grounds in Wejlward intended to be inclofed, 
for his faid eftates. The Plaintiff had delivered to the 
commiflioners under the Wigton aft, a claim of common 
upon the waftcs in Wigton for the fame eftate, and had 
had an allotment made to him in due proportion with 
the other commoners in Wigton , which the witneffes 
called a full allotment. No evidence was given as to 
the faft whether the barony of Wigton and the manor or 
forefl of Wejlward had immemorially been united in 
pofTcflion in the hands of the Earl of Egremont (who 
had them at the time of his deed of enfran chi foment,) 
^and of liis anceftors. The Plaintiff abandoned his claim 
for Barney-hsufe , but proved 35 years ufer of the com¬ 
mon in Wejlward for his cattle, levant and couchant on 
Bujb-Gill-Head. For the Defendants it was contended, 
that on account of the unity of poffeffion of both feigno- 
ries in the fame lord, it mult be prefumed that they had 
been immemorially fo united, and that the Plaintiff and 
his anceftors took their common in both feignories from 
one and the fame lord by one and the fame entire grant, 
which could not be fevered or apportioned by the aft of 
the commoner; that therefore the allotment and ac¬ 
ceptance of a compenfation for the common in Wigton 
wms' an extinguifliment of the Plaintiff’s rights of com¬ 
mon in Wijlward, and he was confequently entitled to 
no allotment in WJlwards or, at all events, that the 
allotment which the Plaintiff had received in Wigton 
bearing a full proportion to the value of the Plaintiff’s 
eftates, was a fatisfaftion for both his rights of common f 
and left him no right to any further allotment for the 
fame eftate under the Wejlward inclofure aft, the foil 
out of which the equivalents for both commons were to 
be given, being the property of the fame lord. The 
Defendant alfo contended that the common in Wejlward 
was extinguilhed by the enfranchifement when the cuf- 
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tomary eftate ceafed. The Plaintiff urged that even if it 
tfcre fo, the 35 years fubfequfcnt ufer fince 1778 to the 
prefent time, was a good ground for prefuming a re- 
grant of common on Wcflward as appurtenant to BhJIj- 
Gill-Head. Wood], was of that opinion, and directed 
the jury to prefume a re-grant} and he referved the two 
points, 1 ft, whether the Plaintiff could be entitled to 
common in Weflivard, inafmuch as the deed of enfran- 
chifement regranted rights of common only over the 
waftes within the barony of Wigton; and, fecondly, 
whether, fuppofing that point to be in favour of the 
Plaintiff, he having got a full allotment under the Wigton 
inclofure aft, could alfo be entitled to a full allotment, 
or to any allotment out of the waftes of another manor, 
under the fame lord, in refpeft of the fame premifes » 
fubjeft to which queftions the jury found a verdift for 
the Plaintiff. 

Shepherd Serjt. in Michaelmas term 1813 moved to fet 
afide the verdift, and have a new trial. He contended 
that this cafe was diftinguifliable from that of Hollingshed 
v. Walton, 7 Eajt, 485., where the two manors had re¬ 
cently, and for all previous time, been holden by differ¬ 
ent lords, which faft rebutted the prefumption of unity 
of grant. F.N.B. 125. Writ cf Admeafurement of Paf- 
ture , note c. cites 8. E. 2. Admeafurement , 14. « If the 
Defendant has common appendant to his freehold in 
three vills, it may be admeafured for die lands in one 
of the villswhich muft be intended, where the fame 
lord had the three vills, and other freeholders had com¬ 
mon in one of the vills only ; there they can compel the 
firft to have his common in that vill admeafured. From 
this it may be inferred, that he who hath common in two 
vills ought not to have a full allotment in each, for that 
would give him a double allotment: if the Plaintiff had 
had only half an allotment in Wigton , perhaps he would 
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be entitled to half an allotment in Wejlward; but hav¬ 
ing a full allotment in Wigton, he is not entitled to any 
in WJlward . * He alfo dated that thefe edates were* 
before they were enfranchifed, copyholds, parcel of the 
manor of Wigton, and that the enfranchifement would 
have been an extinguishment of the copyholders com¬ 
mon, but for the exprefs words of re-grant of common 
in Wigtan. When the cudomary edate is gone, the 
common is gone which was appurtenant thereto ; but 
there are no words of re-grant of the common in Wejl¬ 
ward ; therefore that common was extinguiihed by the 
enfranchifem\.;:t without being revived. 
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Mansfield C. J. On that part of the cafe there 
may be a quedion, for I do not fee how the tenement 
could have common in Wejlward , when the cudom was 
extinguiihed, becaufe the common in WJlward was 
never attached to the newly-created freehold, and the 
cudomary edate is dedroyed. As to the point, whether 
the allotment in one townfliip extinguifhes the right to 
an allotment in refpeffc of the common in the other, as 
at prefent advifed, I fee no quedion at all. The tene¬ 
ment has common in two places, in Wigton and in Wejl- 
•ward: Wigton is inclofcd fird. The Plaintiff having an 
edate in Wigton, and having a right on the commons in 
Wigton , receives a compenfation for that right of com¬ 
mon ; but why Ihould not he, who has dill a right of 
common in Wejlward , in refpeft of the fame tenement, 
receive a full compenfation in refpefi of his right of 
common in Wejlward ? The Wigton aft fays he fhall 
have an allotment in Wigton , and the Wejlward aft fays 
he fliall have an allotment in Wejlward: how can he be 
edopped ? 

Heath J. There is no fuch thing as receiving a full 
compenfation: the Plaintiff receives a proportionate 
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part: one-fourteenth is allotted to the lord ; all the reft 
is allotted to the commoners, not as a full compensation, 
but in proportional parts. 

The Court gr.mted a rule ni/i on the point of enfran- 
chifenicnt, but refufed it on the other point, in this, and 
alfo in two fimilar cafes moved after this, wherein there 
had been no enfranchilement of the tenements. 


Rough Serjt. in this term {hewed caufe ngainft the 
rule. Holliugshed v. Walton affords no authority in fa¬ 
vour of the Defendants, except a gratuitous conjecture 
of the reporter added to the marginal note. In this caie, 
as in that, the manors have heretofore been in different 
hands. The note cited from Fitsherbert affords not the 
flighted inference in favour of the propolition. The 
writ of admeafurement has nothing to do with the com¬ 
mon that any of the freeholders may have in other vills •, 
the writ has relation only to die extent and fertility of the 
tenements, fo to admeafure the pafture, quod non habtant 
in ea plura animalia et pccora quam habere detent et ad 
ipfos pertinent habendum fecundum liberum tenenuntum fuum 
quod habent in e&dem villa. It amounts only to this, that 
if a man has common in three vills for his cattle levant 
and couchant on one tenement, if he overftocks the 
common in one of the vills, the other commoners in 
that vill may, without the aid of the commoners in the 
other two vills, who are wholly ftrangers to the griev¬ 
ance, have a writ of admeafurement to prevent his flock¬ 
ing the common in that vill with more cattle than he 
can winter on his tenement ; but the eftablifliing of this 
point admits the full extent of die Plaintiff’s prefent 
claim; for he claims only to have in the town (hip of 
Wejp-wnrd common for all the cattle which are levant 
and couchant on his tenement, and fince he is entitled to 
that, it follows of courfc, that he fliall have an equivalent 
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proportion of the wade of that townfljip allotted to him. 
Secondly, the enfranchifement did not extinguifh the 
common in Wefi-ward . Crowtherv. Oldfield , I Salk. 170. 
“ Copyholder that has common of padure in the wades of 
the lord out of the manor, has the fame, as belonging to 
his land ; and if he enfranchifc the copyhold edate, dill 
his common remains. To this he makes his title, in 
pleading, in the lord; viz. that the lord of the manor, 
time out of mind, hath had common in fuch a place for 
himfelf and his cudomary tenants. Vide Co. Ent. 9. 20.” 
S. C. i Salk. 364. “ The Chief Judice took this dif¬ 

ference, viz. where a copyholder claims common in the 
wades of a manor, it properly and dridlly belongs to 
the edate, and if he cnfrancliife his copyhold, in that 
cafe the common is iod; but where he claims it out of 
the manor, it belongs to the land, and not to the edate, 
and if he enfranchil'e the edate, the common continues.*' 
Aec. Co. Dig. Copyhold , K. page 169. And the unity of 
feifin of the two wades, though it would have extin. 
guifhed any common which the lord of the one manor 
had for himfelf in the wades of the other manor, will 
not extinguifh the common which he had for his copy- 
holders in the wade of the other manor. }V. Jon. 349. 
If there be lord of a manor who hath common for him¬ 
felf, and for his copyhold tenants of inheritance; and 
he and the copyholders have that common in the wade 
of the king in a fored, and in the wade of other free¬ 
holders, and afterwards the manor comes to the king by 
the difTolution of an abbey, and the king grants over the 
manor, in this cafe the common is not extindt in the 
land of the freeholders; but in the wade of the king it 
is extindk as to the lord of the manor, but not as to the 
copyholders. 1 Ro. Ah. Extingui/bment , pi. 2. If a 
copyholder of a manor hath had, time immemorial, a way 
through the land of another copyholder, and he purchafe 
the inheritance of his copyhold, whereby the copyhold is 
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extin&, yet the way is not extma thereby [Heath J. 
There is a diftin&ion between a profit apprendre, as a 
common, and a way, which is not fuch.3 But the third 
point renders the difcuflion of the other two unneceffary, 
for the 35 years ufer was abundant ground to prefume a 
new grant of common. The cafe of Clements ▼. Lambert, 
1 Taunt. 205. does not militate with this, for there was 
no fufficient length of fubfequent ufer to warrant the 
prefumption. But Cowlam v. S/act, 15 Baft, 108. 
warrants the doftrine that Jong ufer is good evidence 
of a re-grant. 

Shepherd, Solicitor-General, and P<7/Serjt., csntrti, con¬ 
tended, 1 It, that either the Plaintiff was entitled to no al¬ 
lotment at all in Weft-ward, or elfe, 2dly, that the aggregate 
amount of his allotments in the wades of both manors 
ought only to be in a fingle proportion to the value of 
his tenements with the other commoners; and as he 
had had a full allotment in Wigton, fully proportioned to 
the value of his tenements, nothing remained for him to 
claim in Weft-ward. There being two manors in the fame 
lord, if the rights of the tenant are fatisfied by allotment 
in one manor, he can have none in the other. They 
did not impugn the do&rine of H-Alingshtd v. Walien , 
but urged that here both manors being in one lord be¬ 
fore 1778, the date of the enfranchifement, the com¬ 
mon in Weft-ward was extinguilhed, becaufe it was not 
re-granted. If a re-grant of the common in Weft-ward 
is prefumed, it is a re-grant by the fame lord who 
re-granted the common in Wigton , and therefore the 
allotment of land in Wigton is, according to Lord 
Ellenlorough’s fuggeftic«, in Hollingshed v. Walton, a 
compenfation for both commons. If there were dif¬ 
ferent lords, A. could not fay, I fatisfy you by an allot¬ 
ment of my foil for the right you derive from B .; but 
where both the rights emanate from the fame lord, he 
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has a right to fay that the tenant (hall.have hot one com* 
penfation for both; and here the Plaintiff has already 
had in his Wigton allotment a full compenfation for both 
his rights. [Heath J. That is entirely a gratuitous affump- 
tion: the contrary appears on the evidence, namely, that 
the allotment in Wigton was only in fatisfa&ion of 
the right of common in Wigton. Chambre J. Suppofe I 
have a tenement in Wigton, and common in Wigton for 
all my cattle levant and couchant on my tenement, and 
that becaufe my common is not good enough, or from 
any other reafon, I wilh to purchafe a right of feeding 
all my cattle levant and couchant on the fame tenement, 
upon the commons of Wejhvard: fuppofe that I receive 
a compenfation for my common in Wigton , is that to 
abridge my right of common which I have purchafed in 
We/iivard ? It would be a monflrous injuftice if it 
ihould.] The right of common in Wtjlward mull have 
been extinguilhcd by the enfranchisement; it mult have 
been annexed to the eftate of the copyholders as a cuf- 
tomary right, not to their land as a preferiptive right. 
[Chambre J. No. The lord has the freehold, and the 
lord preferibes for himfclf and his tenant in right of his 
tenements. Thefe lands are not cuilomary freeholds, but 
copyholds. A copyholder in Wigton,w ho had common in 
Weflnuard, mult have prt-feribed for it in the que ejlate of 
the lord.] The cuilomary tenant of that tenement mult, 
before the enfranchifement, have preferibed for his com¬ 
mon in WtJiu M-d through his quajl landlord, and under 
a grant heretofore made by the lord of Wtjiivard to the 
lord of Wigton of common in lJ r <Jr\icird for him and his 
cultomavy tenants of his tenements in Wigton. But, af- 
fuming that to be the force of the grant, if the commoner 
ccafes to be cuilomary tenant to the lord of Wigton , he 
ceafes to be within the terms of the grant. So long as 
there were any tenants of the lord’s cuilomary tene¬ 
ments, they might preferibe in the lord’s ellate, but the 
copyholder fo preferibing niuft go oa to fliew he was 
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one of the cuftomary tenants, and if he can no longef 
prove that, there is an end of the prcfcription. [Heath J. 
No. He muft plead, that up to fuch a time the lord had 
common for him and his cuftomary tenants, and that at 
that time the lord enfranchifed the tenement, and con¬ 
veyed it to the Defendant, and that fince that time the 
feoffee and his tenants have had the right of common. 
The mode of pleading the prcfcription is rightly ftated in 
Terringkam's cafe, 4 Rep. 38. I ft ref. Chambre J. When 
the lord grants the fee of his tenement to the cuftomary 
tenant, doth he not grant it with all rights and interefts 
attached to that fee, which he, the lord, for himfelf and 
his tenant?, had before ? ' Under the a£f for incloting 
Wigton the Wigton commiflioners did and could allot 
land to the Plaintiff only in compenfation of the com¬ 
mons in Wigton. They neither did nor could give a 
compenfation in lieu of the right on the commons in any 
other townftiip. Suppofe %e had releafed his common 
in Wefiward before tire edfrunchifcment, would that have 
abridged his common in IVigton ? Certainly not.} He 
has received a compenfation out of the waftes of Wigton 
equivalent to the enjoyment of the common for all his 
cattle levant and couchant on his tenement. It was in 
the power of the Plaintiff to turn them all upon the 
Wigton commons one day, and all upon the Wejliuard 
commons another day ; or he might turn a part of his 
ftock upon each common every day, but he could not 
depafture on either, or on both together, more cattle 
than his tenement could winter, and for the enjoyment 
of pafture by all that number of cattle he has already 
received a full compenfation out of the waftes of Wigton 
and is therefore entitled to no more. That is the mean¬ 
ing of a full allotment, he has had that which has fatif- 
fied the whole meafure of his rightful enjoyment, 
which was the levancy and couchancy on his tenement. 
The lord had a right to approve fo much of the waftes 
in either, or both manors, as was not required to be left 

open 
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open for furmfhing fufficient common for the tenant's 
cattle levant and couchant: it would be immaterial to the 
tenant in which manor the lord had made the approver. 
Bro. Ab. Commen t pi. 52. « A man hath common in 
three vills, the lord may approve in the one vill, leaving 
fufficient common in the other two vills.” If, therefore, 
the Plaintiff had had enough common in one manor, the 
lord might have approved to his exclufion from the waftes 
of the other manor. \Chambre J. It does not appear by 
the evidence that the two manors have been inimemorially 
in the hands of the fame lord, and I conceive the faft to 
be, as it is dated in Dr. Burn's Hiftory of Cumberland, that 
thefe manors were till a late period in two different 
hands ; but not to deviate to that which is not in evi¬ 
dence, this right of common in Wejhvard could not 
poffibly have cxifted if the manors had inimemorially 
been in the fame hand: the lord could not grant to 
his cuftomary tenants common of pafturc without the 
manor of which their tenements were parcel, in his 
other manor: their eilate is too weak to fupport it.J 

Heath J. I am of opinion that there ou^ht not to 
be a new trial. Three points have been made. The 
fir ft queftion is, whether the allotment in li'igton be a 
bar of the Plaintiff’s right of common in Wrjlivard: 
and as to this point, it appears to me that, there is no 
pretence for it. It has been argued that after the 
fccond manor came to the fame lord he might approve 
more largely than the former lord of that manor could 
do, while the two lordftiips were in feparate hands, 
without being bound to leave a fufficicncy of common 
in each manor for the commoner; but that is not fo. 
Quum duo jura eoncurrunt in eddtm perform, idem e/l 
ac ft ejffent in diverjis. There is no evidence that thefe 
two lordftvips were originally united in the fame lord: 
in truth they could not have always been in the fame 
lord, for the reafon affigned by my Brother Chambre. 

The 
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The fecond point is, whether the Plaintiff be entitled to 
a full allotment: there is no reafon why he (hould not 
have a full allotment. The difcuffion of the two points 
renders it unneceffary to confider the third. 

Chambre J. I am of the fame opinion. It is un¬ 
neceflary to go at large into the cafe. I fee no reafon to 
alter the opinion I at firft formed. The cafe put by my 
Brother Pell of approver makes no difference; if there 
was within Wigton more wafte than was wanted by the 
tenants, the lord might have approved ; but his right to 
approve in the one manor could make no difference in 
the rights of the tenant over another manor : the lord’s 
coming to the eftate in the fecond manor could not 
enable him to abridge the rights which the tenant before 
had in.that manor. 

Dallas J. I am of the fame opinion. It is not 
found that this is a full allotment, but only an allotment 
in refpe£t of the Plaintiff's common in Wigton. There 
is, therefore, no reafon why he fhould not have an 
allotment in refpeft of his rights in We/lward, becaufe 
he has had an allotment for his rights in Wigton; and 
thus far the cafe ranges itfelf within that of Hollingshed 
v. Walton. 


Rule difeharged. 
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Mestaer and Another, Affignees of Williams, 
a Bankrupt, v. Atkins. 

HpHIS was an a&ion for money had and received, 
brought to recover back a fum which the Plaintiffs | 
had pud upon compulflon to the Defendant, as the only : 
means to obtain from him the rc-delivery of the certi¬ 
ficate of regiftry and other papers of a fchooner which 
had belonged to the bankrupt, and which had been de- 
pofited by him in the hands of the Defendant, for the 
purpofe of his felling the {hip : the Defendant had taken 
pofieffion of the fliip under a power of attorney from 
IVilliams, enabling him to fell her, and had incurred 
fome charges in unfuccefsfully attempting a fale, for 
which, as well as for fome other fums, he claimed a lien 
on the (hip’s papers, which he *had in his hands. Upon 
the trial, before Gibbs J., at the fittings after Trinity term 
1713, a verdid was found for the Plaintiffs, fubjed to th e 
queltion referved, whether the Defendant could have any 
lien upon a (hip’s papers, or whether it were not con¬ 
trary to the policy of the regifter ads. 

Vaughan Serjt., in Michaelmas term, had obtained a 
rule nifi to reduce the verdict accordingly ; and 
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The flup regis¬ 
ter afit do not 
prevent a perfon 
having a lien on 
the papers dcpo» 
fited with him, of 
a (hip which he is 
commiffionsd to 
fell. 


Befl Serjt. in this term (hewed caufe. He contended 
that the fame policy of the regifter ads which prevented 
a fale without the formalities preferibed by thofe ads, 
was equally ftrong to prevent any fubjed acquiring any 
fecurity or intereit in a {hip’s papers without the fame 
requiiites being complied with. If that might be done 
to any, even the lead extent, it would lead to this con- 
fequence, that under colour of equitable mortgages and 
Vol. V. D d liens. 
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Item, perfons, whom the government could not dif* 
cover by the certificates of regiftration, would become 
the real owners of Britijb {hipping. He contended that 
this principle had been eftabliflied both in the courts of 
Equity and Admiralty} by the cafes of Hibbert v. Rollejlon , 
3 Bro. Cha. Ca. 571 } Curtis v. Perry, 6 Vef. 739* A* 
parte Tallop , 15 Vef. 60., and New Draper , 4 Rob. 290. 
The neceflary confequence of holding any other doc¬ 
trine would be, that the price of a {hip may be paid on 
a depofit of her papers. 


Vaughan fupported his rule. 


Heath J. All the cafes decided have been cafes of 
transfer, and cafes where the {hip might have been re- 
giftered in performance of the contract ; but in this cafe 
the party who had the papers could never have fent the 
{hip to fea : his cuftody of the papers gave him no power 
over the {hip. 

Rule abfolutc to reduce the 
verdict to 19/. 10/. 


_ / !V ' Doe, on Demife of Woodcock, v. Barthrop. 

Devife of a co- 

pyhold to two and was an ejectment, brought to recover two mef- 

their heirs, in trull fuagc-s in the parifh of St. Dun/Jans, Stebunheath , 

to enjoy tKe fame, P arcel of the manor of Stepney. Upon the trial of the 
or to pay to, or caufe, at the fittings in Middlefex , after Trinity term 

heMto*receive^the 181 3 » befoTe Mansfield C. J., it appeared that Mary 
rents, during her Lambert , being feifed in fee of the premifes, which were 
life, for her fepa- 

rateufe; and, fubjeft to fuch eftate of M.A.S., to fnrh perfons, &c, as Mr A. S. 
fhould by her will appoint, and in default of appointment, to the right heirs of M. A. S.i 
the appointee by will of M. AL 5 ., takes a legal eftate, although the truftees had never 
rurrendered to the ufo of the will of M. A. $., nor had M. A. S. been adm!»t f d 
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copyhold of inheritance, and having previoufly fasten- 
dered them to the ufe of her will, by her will, dated the 
14th of January 1798, devifed them to Robert Kelham 
and Chrijhpker Joknfon , and their heirs, in truft to per¬ 
mit and fuffer Mercy Ann Shipviajb, or her affigns, to 
have, ufe, occupy, and enjoy the fame, or to pay to or 
permit and fuffer her or her afligns to receive and take 
the rents and profits thereof, during her natural life, to 
and for her own foie and feparate ufe, and not to be in 
anywife fubjcft to the debts, &c. of any hufband. And 
fubjeft to fuch eftate and intereft of the faid M. A. Ship- 
iva/fj, the teftatrix devifed the prcmifes unto fuch perfon 
or perfons, for fuch eftate or eftates, ufe or ufes, and in 
fuch parts, (hares, and proportions, manner, and form, 
and at fuch time or times, as M. A. Shipwajh fhould in 
and by her laft will and teftament in writing, or any 
writing in the nature of a will executed in the prefence 
of and attefted by three or more credible witneflTes, give, 
devife, direct, limit, or appoint; and in default of ap¬ 
pointment, to the right heirs of M. A. Shipiva/h. Upon 
the deceafe of the teftatrix, Kelkam and Joknfon were^ 
on the 6th of December 1791, admitted tenants in fee 
upon the trufts of the will. On the 24th of Augujl 1798, 
Kelham and Joknfon , with the confent of M. A. Ship- 
nua/ht furrendered (a) the premifes to the ufe of Bowen 
and his heirs, in reverfion expe&ant on the deceafe of 
M. A. Shipwq/b; and he was accordingly admitted, to 
hold to him and his heirs in reverfion as aforefaid j and 
after feveral mefne furrenders, the Defendant was ad¬ 
mitted to the premifes. M. A. Shipivajb , by her will, 
dated the 28th of February 1811, devifed the premifes 




v. 

Buihbop. 


(a) This furrender was made pofition in favour of Bowen ; but 
in purfuance of a deed executed that deed was not given in evi- 
on the t6th of April 1798, by deuce on the trial, and therefore 
Jtf. A. Sbipwajh , and intended was excluded from the argu- 
to operate as a teftamentary dii- ment. 

Dd 2 


to 
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1814. to the Plaintiff’s leffor, his heirs or afligns, and the 
v, — N --.. J Plaintiff's leffor upon her death was admitted tenant to 

the premifes. The jury found a verdift for the Plain- 
Bawnoto*. tiff, fubje£t to a point referved, whether, upon this title 
he had a right to recover. 

Lens Serjt. in Michaelmas term 1813, obtained a rule 
niji to fet afide the verdict and. enter a nonfuit, upon the 
ground that the legal cftate was in Kelham and Jcknfcn , 
to whom the premifes were devifed in fee fimple, and 
that M. A. Shipwnjb had only an equitable intereft in 
the premifes, and could not therefore devife a legal cftate 
to the leffor of the Plaintiff. 


In this term Onflow Serjt., who was to have fhewed 
caufe, was ftopped by the Court, who called on Lens 
and Copley Serjts. to fupport their rule. They argued 
that the firft devife to Kelham and Johnfon and their 
heirs gave them the fee abfolutely. This being a copy- 
hold, there was no mode in which the cftate once veiled 
in the truftees could pafs from them but by furrender, 
and they had never furrendered to the ufe of the ap¬ 
pointor, nor of the leffor of the Plaintiff, If it had been 
the cafe of a freehold, when the truft for M. A. Shipwajb 
was determined, the ufe would have been immediately 
executed in the remainder-man, but it was not fo here. 
This was not a devife to the truftees and their heirs 
during the life of M. A. Shiptvajb t but to them and their 
heirs generally, in truft to permit her to enjoy during 
her life: when that truft for life was determined, the 
new appointee might in equity compel the truftees to 
furrender to himfeif, or if he did not, they would con¬ 
tinue to be truftees for the hew appointee; no neceflity 
requires that the Court ihould in this cafe interpofe 
after the words, « to them and their heirs,” the words 

“ during 
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" during the life of M. A . Sbipwafb for it if wholly 
immaterial to the fubftantial and beneficial intereft in¬ 
tended to be given, whether thofc words be inferted or 
not: therefore the Court will not here interpofe them. 
In the cafe of Venables v. Morris , 7 T. R. 342.438. the 
authority of Coritonv. Hetlier , cited in 2 Vef. 195., was 
urged, and it was contended that there the words might 
be underftood, becaufe the only object of the limitation 
was to prefervc the contingent remainders during the 
life of Hannah Morris , the tenant for life; but the doc¬ 
trine did not prevail. In the cafe of Doe, on demi/e of 
Compere, v. Hicks, 7 T. R. 433., the Court thought that 
neccICty exifted. It is clear that copyholds are not within 
the flatute of ufes. Rigden v. Valuer, 2 Vez. 252. 

Cur. adv. vulf. 



Rtn 


Heath J. now delivered the opinion of die Court. 

This eje&ment is brought on the demife of William 
Woodcock, who claim* as appointee under the will of 
M. A. Shiptva/b: and the quell ion is, whether he is en¬ 
titled to recover. Two objedlions have been made to 
the recovery of the lefior, firil, that he has not the legal 
eilate; fecondly, that his admittance to the premifes has 
not been upon the furrender of the truflees. Upon the 
firfl queftion, whether the lefior of the Plaintiff has the 
legal eftate, it is a general rule that the legal eftate in 
the truflees fhall be carried only fo far as is neceflary 
to effc£luate the feveral intentions of the will. In this 
cafe the trull is fufiiciently executed by limiting to the 
truflees a bafe fee determinable with the life of M. A. 
Shipwajb. The legal eftate therefore goes over from 
them when that eftate determines. It is admitted that 
it would be fo, if the devife were to the truflees and 
their heirs during the life of M. A. Shipovajh ; and it 
makes no difference whether thofe words are there ex- 

preffed 
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preffed or omitted. The queftion was railed whether 
there was a fpringing ufe: this is no fpringing ufc; if 
it were, the legal ettatc mull remain in the truftees, that 
the ufc might fpring. The cafe of Vrnablcs v. Morris t 
when examined, is exa£tly oppofite to the purpofc for 
which it was cited: the limitations in that cafe very 
materially differ from thofe of this will: there the limi¬ 
tation to truftees was to preferve the contingent ufes and 
contingent eftates; and it was only in default of iffue 
that Hannah Morris had the power of appointment. As 
to the point that there was no admiftion of M. A. Ship- 
tuajby nor furrender by the truftees j tlie admiftion of 
the tenant for life is the admiftion of him in the re¬ 
mainder. 


Chambre J. was of opinion that it was only an cllate 
for life, but whether it were an eftate for life, or an 
eftate in fee, the confequcnce was the fame. 

Pojlea to the Plaintiff. 


h'tb. 12. Pjlomer and Another v. Ross. 

T HIS was an aaion bro “S ht by Pbn.uiff, who 

performance of co- had been the (heriff of London , againft the Dcfend- 
fndant* f thC De " 3Dt * u P on - a J°' nt an< l feveral bond, which, upon oyer, 
oyer, and^plcads a PP eared to be conditioned that the obligors fhould per- 
pcrformance of form the covenants, comprized in a certain indenture 

f^ciaH^and-alfo made betwcen tbe Plaintiffs of the one part, and the 
general perform- obligors of the other part: the Defendant then fet out 
ance, the Plaintiff 

muft aflign fpecific breaches in his replication, if he has not done it in his declaration ; 
and if he merely takes iffue on the general performance, and enters a ieparate aflign- 
ment of breaches on thaT record, no damages can be affeffed on them, and the Court will 
award a repleader. 


in 
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in hU plea the indenture referred to, whereby the fheriff, 
at the rcqucit of John O/born jun., and his furcties, the 
Defendant and five others, and in confideration of the 
covenants and agreements thereinafter entered into by 
them, did appoint John O/born jun. to be one of the 
bailiffs of the IherifF, (during the fhcriff’s pleafure,) with 
certain rights and emoluments therein enumerated ; and 
in confideration of the premifes, the other parties and 
the Defendant, for thcmfelvcs jointly and feverally, and 
for their feveral and refpe&ive heirs, executors, and ad- 
miniftrators, covenanted with the Plaintiffs, that John 
O/born jun. ifhould not permit any prifoncr, who then 
was, or during the flieriffalty of the Plaintiffs, fliould be 
in his cuflody as bailiff, to efcapc or go at large with¬ 
out lawful authority; they alfo covenanted numerous 
other covenants. The Defendants then pleaded that 
John OJbsrn jun. did not permit any prifoncr, who at 
the time of making the faid indenture, or during the 
flieriffalty of the Plaintiffs, was in his cuitcdy as bailiff, 
to efcapc or go at large, without lawful authority : and 
proceeded to plead performance of the other covenants 
feverally in like manner, difaflirming the breach of each 
of them. He further pleaded, that the Plaintiffs, or their 
under-fheriffs, or any or either of them, had not at any 
time fince the making of that indenture hitherto, been in 
anywife damnified by reafon or means of any matter^ 
caufe, or thing in that indenture mentioned ; and that the 
obligors had always, fince the making of the writing 
obligatory hitherto, well and truly performed all and 
lingular the covenants, grants, articles, and agreements 
whatfoever, on their behalf, comprized in that inden¬ 
ture, in all things, according to the true intent thereof. 
The Plaintiffs replied, that the obligors had not at any 
time fince the making of the faid writing obligatory 
hitherto, well and truly performed any of the covenants, 
grants, articles, or agreements whatfoever which on 

their 
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their behalf were or ought to have been obferved, &c. 
comprized in that indenture, according to the true in¬ 
tent and meaning thereof, in manner and form as the 
Defendant had in his plea alleged; and that, the Plain¬ 
tiffs prayed, might be. inquired of by the country. The 
Plaintiff then averted on the record three feveral breaches 
of covenant in fums of money received by OJborn the 
younger, upon final procefs, delivered to him to execute* 
and not paid over to the (heriff; and concluded by aver¬ 
ring that they had fuftained damage by reafon of the 
breaches of the condition of the faid writing obligatory 
by them*afligned as aforefaid, to the amount of io/. 
The Defendant in his rejoinder, as to the replication of 
the Plaintiffs to the Defendant's plea, and which the 
Plaintiffs had prayed might be inquired of by the coun¬ 
try, joined iffue. 

This record was carried down to trial, at the fittings 
after Trinity term 1 3 13, before Mansfield C. J., and a ver¬ 
dict was found for the Plaintiffs. 


Rough Serjt. in Michaelmas term 1813, obtained a rule 
trfi to arreft the judgment, upon the ground that damages 
had been affeffed upon breaches, upon which no iffue 
had been joined. 

Befi Serjt. in this term (hewed caufe. * There was an 
iffue joined on the whole plea, upon the queilion of ge¬ 
neral performance, which involved the fpecific perform¬ 
ance of every covenant leparately. The matter of the 
breaches had therefore been tried in fubftancc, even if it 
(liould be held that there was no iffue joined on them. 
The breaches afligncJ Rood confefied on the record, and 
it was the Defendant’s fault that they were not traverfed, 
and an iffue tendered on them, which, as he did not 
tender, the Plaintiff could not join therein, and the De¬ 
fendant ought not to receive any advantage by his own 

omiflion. 
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omtffion. Taking the whole record together, therefore, 
the Plaintiff was entitled to his judgment for the da¬ 
mages affeffed on thofe breaches. No advantage coilld 
be taken after verdi £t of the circumftance that the iffue 
was too general. Bennet v. Holbech, 2 Williams’s Saund, 
319. note 6 . This is not an immaterial iffue: it is per¬ 
fectly material, although too general; the meaning of 
the replication is, not that the Defendant has not broken 
any of his covenants, but that he has broken them all: 
it is an iffue which decides the caufe. It appears by 
the Judge’s report, that the jury have gone into all the 
merits of the caufe; and it is impoflible they^could have 
found the verdiCt without it: and where that has been 
done, the Court will permit the iffue to be made up 
after verdi£fc. Cooke v. Bourke , ante, 5. 164. It is un- 
neceffary that any anfwer (hould be given to the breaches 
afhgned on the record. The record is complete without 
it ; (although in truth they are all anfwered on the re¬ 
cord;) and this form of pleading in (imilar actions was 
fettled by one of the molt eminent pleaders who ever 
came into We/hninjler-ball. The rule of pleading is, 
that the one party muft aver every fa£l which the other 
denies, liere the Plaintiff has joined in every iffue 
which the Defendant tenders, and he could do no 
more. 

Shepherd, SolicitOT-general, and Rough Serjl. fupported 
the rule. It was impoflible for the Defendant to tra- 
verfe the aflignment of breaches, or tender an iffue on 
them, for they are not afligned until after he has put 
his plea on the record, in which he tenders his iffue. 
The Defendant has pleaded, as to the covenants for 
the a£tive performance of certain acts, that he has 
performed them, and as to the covenants againft the 
commiflion of certain a£ts, that he has not committed 
them; if before the ftatute 8 & 9 of Wm. 3. c. it./. 8. 
yoL, V. E e t’i* 
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the iffue were found againft the Defendant on account 
of any one breach, the-Plaintiff wa« entitled to judg¬ 
ment for his whole penalty, and the Defendant’s remedy 
was in a court of equity, to avoid which the ftatute of 
IVm. 3. gives liberty to the Plaintiff to fugged breaches 
on the record in cafe of a judgment upon demurer, by 
confeflion, or nil dicity and gives the Defendant liberty to 
traverfe them j but in the prefent cafe there is no judg¬ 
ment upon demurrer by confeflion, or nil dicity and the 
Court is to decide on the iffue which is joined between 
the parties. \Chambre J. The general courfe of plead¬ 
ing is, for^he Defendant in his plea to fet out the con¬ 
dition, and plead performance generally; then the 
Plaintiff, before the ffatute of Wm. 3. went on and af- 
figned one breach only, not more, fince the ftatute he 
afligns many breaches : here the Defendant pleads both 
pofitive and negative performance of fingular the articles 
contained in the indenture, and the Plaintiff' generally 
denies them all ; and thereon the ifl'ue is joined : and it 
is a queftion whether that joinder be fufficient; it is a 
lingular cafe. Can the Plaintiff afiign breaches after 
iffue joined on one traverfe ? A fuggeftion is one thing} 
the replying thofe breaches is another. Here you reply: 
but the breaches averred are not introduced into the re¬ 
cord by way of fuggeltion, nor by way of replication. 
The Plaintiff might perhaps have overlooked the aver¬ 
ments of the plea, and gone on to nfhgn breaches in 
his replication,, but here he has taken iffue on the plea:] 
This form of pleading is not confonant to the ufual 
practice. The iffae joined might have been a good iffue 
before the ftatute, but is not ffnee. It has been held 
that the ftatute is imperative to aflign breaches, that 
** may” means muff. When there is judgment on de¬ 
murrer, by confeflion, or nil dicity the Plaintiff fuggefts 
Breaches on the roll, and gives the Defendant a copy of 
the fa£U, which conftitute his breach, and the Defen- 

7 dant 
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dant may controvert thofe fa&s on trial* but be cannot 
plead to them. Bennet v. Holbecb, 2 Sound. 319., note. 
Gainsforth v. Griffith, I Sound. 58. note l. [ ’Chambre]. 

He may plead to a fuggeftion! common juftice requires 
Juftice equally requires that in this cafe the 
breaches (hould be made a fubftantive part of the re¬ 
plication, and then the Defendant would be able to 
plead to them. As to the amendment, the Court will not 
grant it: the original fault is committed by the Plaintiff 
Iiimfclf, and that materially alters the complexion of 
the cafe. Sayer v. Pocock t Coivp. 407. Con per v- 
Spencer , 8 Mod. 37 6 . Cooke v. Bourke is «thus dif- 
tinguiihable. 



Plough 
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Ross. 


Bijl replied, on the cafes, that thofe which (hew that 
the Court will not interfere where no iflue is joined, do 
not apply* for in this cafe there is an iflue joined. 
He admitted that by the ftatute the breaches mull be 
afligned on the record : but the ftatute does not fay on 
what part of the record they {hall be: and for every 
. purpofe of fubftantial juftice, they are as well fltuate on 
this part of the record as on any other. 

Cur. adv. vult. 


Heath J. now delivered the opinion of the Court. 
In this cafe a motion was made by the Defendant in 
arreft of judgment, there was no crofs-motion by the 
Plaintiff for leave to amend, as in Cooke v. Bourke : but 
if there had been, wc {hould not have granted him that 
permiflion. The Plaintiff has tendered an iflue, bad by 
the common law, and alfo bad under the ftatute: he 
fays the Defendant has not performed any of die cove¬ 
nants ; inftead of lb general a travevfe, he ought to 
have afligned in his replication the particular breaches 
of covenant of which he complains. The Plaintiff, 
however, pleading as he has done, the Defendant ought* 

to 
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to have demurred, but inftead thereof he has joined 
ifliie and gone down to trial. The ifiue is immaterial: 
it is not fuch an one as the Court can give judgment on. 
There mult therefore be a re-pleader, and the Plaintiff 
muft fpecially affign the breaches on which he means to 
rely. 

Rule difcharged. (a) 


(a) See Etberfej v. Jaci/on, Plaintiff, it wa» held, might af- 
8 T.R, *55., where after iffue figs breaches. 

Jiined on non ejl faBum , the 


MEMORANDUM. 

Ik the vacation after this term Sir James Matufield t 
Knight, refigned the office of Lord Chief Juflice of His 
Majefly’s Court of Common Pleas, and was fuccccded 
by Sir Vicary Gibbs , Knight, the Lord Chief Baron of 
His Majefty’s Court of Exchequer. 


END OF HILART TERM. 



CASE 

* 813 - 

DETERMINED 

IN TUI 

Court of COMMON PLEAS, 

IN 

Michaelmas Term, 

In the Fifty-fourth Year of the Reign of Georce III. 


(a) John James Beard v. Westcott, Johnson, -V™. 6. 
John Caruthers, Tho. Combes and Mary 
his Wife, John Caruthers the Younger, an 
Infant, and Mary Ann Combes and Eliza¬ 
beth Combes, Infants, by the faid Westcott 
and Johnson, their refpedive Guardians. 


r |'HIS was a cafe feat by Grant M. R. for the opinion 
of this Court. John James was in his lifetime, and 
at the times of making his will and of his death, feized 
in fee fimplc of divers freehold eftates, and alfo pof- 
fefled of divers leafchold eftates for long terms of years. 


An executory 
devife over after 
limitations which 
cannot take effed 
becaufe they tend 
to a perpetuity, 
accelerated, and 
not void. 


(a) This cafe ought to have porter was not aware, when that 
appeared with the cafes of Mi- Number was pubtifhed, that the 
cbaclmiu term 1813, but the He- Judges had certified. 

Vol. V. F f 


and 



394 


Cx\SE xn MICHAELMAS TERM 



B&ARD 


v. 

Wjestcott. 

An executory 
dcvife over to 2J.» 
upon a contin¬ 
gency which 
mu ft take effedV, 
if at all, within 
a life in bi i::g» 
and 2i years 
after, is good, 
although the 
ai years are not 
meafured by the 
minority of 3 . 
the devifee, hut 
by the minority 
of a prior de¬ 
vifee under the 
fame will, the 
devife to whom 
is inoperative, as 
tending to a per¬ 
petuity. 

Du-ifc to A. 
for 99 years, if 
he lb long live, 
remainder to 
the firft fun of 
A. (then un- 


and made his will duly executed and attefted for piling’ 
real eftates, whereby, as for his worldly eftates, real 
and perfonal, goods, chattels, cattle, mortgages, bonds, 
notes, and other fecurities, eftate, and effefts, (after 
paying thereout his juft debts, funeral expences, and le¬ 
gacies thereinafter mentioned,) the teftator gave, devifei., 
and bequeathed the fame to the Defendants, IVtJlcctt 
and Jchnfon, and Luke Toney, (fincc deceafcd,) to held 
unto and to the ufc of them, their heirs, executors, atl- 
miniftrators, and afligns for ever, upon the trufts there¬ 
inafter mentioned refpe£fing the fame. And he be¬ 
queathed and devifed to them all his freehold mcfl'uages 
or tenements, cottages, gardens, orchards, clofes of 
ground, lands, tenements, hereditaments, and premifes, 
with all privileges and advantages whatfoever to the 
fame refpecUvely belonging, fituate in the pamlies of 
Hetibury and Wejlbury-upon-Trim , Co : Gloucejhr, and 
of St. Stephen, Bri/lol , and elfewhcrc in Great Britain, 
to hold unto and to the ufe of them, their heirs, and 
afligns for ever, in truft to preferve the contingent re¬ 
mainders of and in all his faid freehold meffuages, lands, 
tenements, hereditaments, and premifes from being de¬ 
feated and deftroyed, and fo that the fame ufes and trufts 
fhould be and remain therein to the end of time, and 


bom,) for 99 years, if he fo lung live, and fo on in tail male to fuch firft fon law¬ 
fully ifilling for ever. And for want and in default of fuch ifiue of fuch firft fon. To 
the fccond and other fons fuctcffively for 99 years only in cafe he fo long live, and 
that fuch elder fon, or the iffue of such elder Ion, fhould have no greater eliaie than for 
99 years, determinable at his deceafe : and if there fhould be no ifluc male of A. at the 
time of his (A.’s) death, or in cafe there fhould be fuch ifiue male at that time, and they 
lhould all die before 21 without ifiue male, then to B. for 99 years, if he fhould fo long 
live, remainder to the firft Ion of B. for 99 years, if he fhould fo long live, &c. Held 
that the limitations were good to A- for 99 years, if he fo long lived; to the firft fon 
of A. for 99 years, if he fo long lived; and good, in the contingency above men¬ 
tioned, over to B. for 99 years, if he fo long lived ; and to the firft fon of JS. for 99 
years, if he fo long lived. 

A dcvife of a term for years cannot by any implication be coaftrued into an eftate- 
tail. Per Lord Kenyon C, J. and Lawrence J. 


not 
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not 11» be fruit rated, altered, or deltroyed in any refpe£t, 
fubje£t only to the powers, provifoes, conditions, and di- 
regions as thereinafter particularized} (but by his Honor’s 
order, the preceding devife to truftees was not intro¬ 
duced into the cafe, but the trulls hereinafter Hated 
were exprefled in the cafe as legal devifes and bequefts 
by the tedator to the refpe£tive cefluique trujis.) The 
cafe therefore Hated that as to a certain portion of his 
cilute which he particularized as then being in the 
occupation of himfeli and others, the teltator deviled 
and bequeathed the fame unto his grandfon, the Plaintiff 
J.J. litaril, and his affigns, fo that he and they might re¬ 
ceive and take the rents, ilTues, and profits of all and 
lingular the fame premifes, to his and their own ufe and 
behoof, during the term of 99 years, if he Ihould fo 
long live, fubje£l to the provifoes, conditions, and con- 
fidorations thereinafter mentioned; and immediately 
alter his deceafo, then he devifed and bequeathed the 
fame to the firlt foil of the body of his faid grandfon 
J. J. Btardy lawfully to be begotten, and his afligns, to 
receive and take the yearly rents, See. thereof, to his and 
their own ufe, for the like term of 99 years, if he 
iliould happen 1b long to live, and fo on, in tail male, 
to fuch firlt fon lawfully ifluing, for ever. And for 
want, and in default of fuch iflue of fuch firlt fon, then 
to the ufe and behoof of the fecond, and all anu every 
other fon and fons of the Plaintiff, fevcrally, fuccelfively, 
and in remainder, one after another, as they Ihould be in 
lcniority of age and priority of birth, and the iflue male 
of fuch fon or fons lawfully ifluing, for the like term of 
99 years only, (in cafe he Ihould fo long live,) and that 
fuch elder fon. or the iflue of fuch elder fon, Ihould have 
no greater ellate than for the term of 99 years, deter¬ 
minable at his deceafe, and the eldeft fon of fuch iflue 
male always to take place before the younger of fuch 
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Beard 


v. 

Westoott. 


fon and fons, and the iflue male of his and thcifbodf 
and bodies lawfully ifluing, (fubjeft to the provifoes, 
conditions, and confiderations therein mentioned): And 
in cafe there ihould be no iflue male of the Plaintiff, nor 
iffue of fuch iflue male, at the time of his death, or in 
cafe there Ihould be fuch iflue male at that time, and 
they Chould all die before they ihould refpe&ively attain 
ai, without lawful iflue male, then that the teftator’s 
grandfon Jofeph Beard , (brother to the Plaintiff,) and his 
afflgns, might receive and take the rents, &c. thereof, 
fubje£fc to the faid provifoes, conditions, and confidera¬ 
tions therein fpecified, for the term of 99 years, if he 
ihould fo long live : And immediately after his deceafc, 
then to the firil fon of the body of Jofeph Beard, law¬ 
fully begotten, and his aflighs, to receive and take the 
rents, &c. to his and their own ufe and benefit, for the 
term of 99 years, if he ihould happen fo long to live: 
And after his deceafc, then to the firil fon of his body 
lawfully ifluing, to receive and take the rents, &c. 
thereof for the like term of 99 years, and fo on, in tail 
male, to the firft fon lawfully ifluing, for ever; and, in 
default of iflue male of fuch firil fon, then to the 
ufe of the fecond, and all and every other fon and 
fons of the body of Jofeph Beard, lawfully begotten, 
feverally, fucceflively, and in remainder, and the heirs 
male of fuch fon or fons lawfully ifluing, for the term 
of 99 years only, in cafe he ihould fo long live: And 
that fuch elder fon, or the iflue of fuch elder fon, ihould 
have no greater eftate than for the term of 99 years, 
determinable at his death; and the eldeit fon of fuch 
iflue male always to take place before the younger of 
fuch fon or fons, and the iflue male of his and their 
body and bodies lawfully ifluing, (fubjefl to the pro¬ 
vifoes, conditions, and confiderations therein mentioned). 
And the cafe then proceeded to ftate the like limitations 
over in cafe there ihould be no iffue male of Jofeph 
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Heart, nor iflue of fuch iflue male at the time of his 
death; or in cafe there fhould be fuch iflue male at 
that time, and they fhould die before they fhould rc- 
fpe£lively attain 21 years without lawful iflue male, to 
the teftator’s grand-daughters, Elizabeth Beard and 
Mary Beard , fillers of the Plaintiff and Jofeph Beard , 
(whether foie or covert,) as tenants in common, for the 
term of 99 years, in cafe they fhould fo long live; and 
after their refpe£live deaths, then to the firft and other 
fon and fons of their refpcflive bodies, to have, receive, 
and take the rents and profits of the fa id prcmifes, ac¬ 
cording to the refpective interefts of their mother, fa¬ 
ther, or grandmother, for the term of 99 years only, in 
cafe they fhould fo long live, and fo on, toties quctits , for 
ever: and in cafe there fhould be onlv one fon of the 

* 4 

bodies of Elizabeth and Mary Beard, then to fuch only 
fon and his afligns for the term of 99 years j and after 
his deceafe, then to the firft fon of that fon, and his 
afligns, for the like term of 99 years only, ,if he fhould 
fo long live; and that no iflue male of the teftator’s 
grand-daughters, or their refpective iflue, fhould take 
any greater eftate or intcreft therein than for 99 years 
at any one time, and fo on for ever; but in cafe there 
lhould not be any iflue male living from either of the 
bodies of the teftatov’s grand-daughters, Elizabeth and 
Mary Beard , then to all and every daughter and daugh¬ 
ters of the Plaintiff J. J. Beard, Jofeph Beard, Elizabeth 
Beard, and Mary Beard, and their afligns, for the like 
term o; r 99 years, in common; and after the feveral and 
refpe£li/e deaths of fuch daughter and daughters, then 
to the firft fon of the bodies of fuch daughters in tail 
male refpe£tively, and their afligns in common, for the 
like term of 99 years, if they fhould fo long live; and 
that the eidefl of fuch fon and fons fhould always take 
before the younger, his and their afligns, for the like 
term of 99 years, in cafe they fhould fo long refpe£lively 
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live, and fo on, toties quoties, for ever, (fubje& to the 
provisoes, conditions, and confiderations therein fpeci- 
fied,) fo long as there fhould be any lawful iflue of the 
bodies or body of the Plaintiff and Jojeph Beard, or Eli¬ 
zabeth and Mary Beard , or di-fccndants of fuch iflue, to 
be found; and, for want of fuch iflue, then to the 
teftator’s right heirs. And that in the fecond place, as 
^to a certain other portion of the teftator’s eftate therein 
particularized, the teftafor devifed the fame to his graiui- 
fon Jsfeph Beard, when and as foon as he fhould attain 2 t, 
for the like term of 99 years only, if he flifmld fo long 
live, with remainder to his fill! fon, with remainder to his 
firft fon, and fo on, in tail nude, to fuch firft fon lawfully 
ifluing for ever, with remainder to the fecond and other 
ions of Jof.pl: Beard fucccffively, with remainder, in cafe 
there fliould be no iflue male of Jofph JJeenJ, nor iflue 
of fuch iflue male, living at the tine of his death, and in 
cafe there fliould be fuch iflue male at that time, and 
they fhould all die before attaining 21, without lawful 
iflue male, then to the PlaintitT, with remainder to his 
firft fon, with, remainder to his firft fon, all for the like 
terms of 99 years, if they fhould fo long refpeclively 
live, and fo on, in tail male, to the fir ft fon lawfully 
iiTuing for ever, with remainder to the fecond and other 
fons of the Plaintiff, and the heirs male of fuch fon or 
fons, for the like term of 99 years only, if they fhould fo 
long live, with remainder, in cafe there fliould be no 
iflue male of the Plaintiff, nor iflue of fuch iflue male at 
the time of his death, and in cafe there fliould be fuch 
iflue male at that time, and they fhould all die before 
attaining 21 without lawful iflue male, then to Eliza¬ 
beth and Mary Beard in common, with remainder to 
their firft and other fons, and fo on, toties quoties, for 
ever; with remainder to all the daughters of the Plaintiff, 
Jofeph Beard, Mary Beard, and Elizabeth Beard, in com¬ 
mon, with remainder to their firft and other fons, in 
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tail male, in common, all refpccliveJy for the like term 
of 99 years only, in cafe they ihould fo long refpedlively 
live, with remainder to the teftator’s right heirs. And 
that as to a third portion of the teftator’s eflate, he de¬ 
viled it to Elizabeth Beard, for the term of 99 years, in 
cafe (lie ihould fo long live, with remainder to all her 
children that (hould be living at her death, as tenants in 
common, with remainder to all the children of fuch chil¬ 
dren, all for the like terms of 99 years, with remainder 
to the blue of the iffuc of the children of fuch children, 
being the great * grandchildren of E. Beard, their heirs 
and a digits, in tail, for ever, with remainder over, in 
cafe there fhould be no children of Elizabeth Beard at 
the time of her ueccale, nor blue of fuch children* 
grandchildren, or great grandchildren living ;:t the time 
of her death, to Jllary Beard, with remainder to all her 
children that fhould be living at the time of her death, 
in common, with remainder to the children of fuch 
children, in common, all for the like refpeclive terms 
of 99 years, if they {hould fo long live; and imme¬ 
diately after the deceaie of all the iiTue of fuch grand 
and great grandchildren of Jllary Beard, their heirs, and 
afiigns*, in tail, for ever. And in cafe there fhould be 
no child or ifiue of fuch child, grandchild, or great 
grandchild of Mary Beard, living at the time of her 
death, and in cafe there {hould be fuch ii.Tue, and they 
fhould die without lawful ifl'ue, then to the Plaintiff and 
Jofepk Beard, in common, with remainder to their chil¬ 
dren, grandchildren, and great grandchildren, for the 
like term of 99 years only, as tenants in common for 
ever : And in cafe of no fuch child or children of the 
Plaintiff and Jofeph Beard , to the tellator’s right heirs. 
And that, as to the fourth portion of the teftator’s eftate, 
he devifed it to Jllary Beard, with remainder to all her 
children living at the time of her death, in common, 

* Sic. Several pailkges in the will were infenfible. 
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with remainder to ail the children of fuch children, itt 
common, all for the like terms of 99 years, if they 
ihould lb long l : ve; and after the death of all the iflue 
of fuch grandchildren*, being the great grandchildren of 
Mary Beard , their heirs and afligns, in tail, for ever : 
And in cafe there fhould be no children of M. Beard at 
the time of her death, nor iflue of fuch children, grand¬ 
children, or great grandchildren living at her death, then 
to Elizabeth Beard , with remainder to all her children, 
living at the time of her death, in common, with remainder 
to all their children, in common, for the like terms of 99 
years, if they fhould refpc£liyely fo long live: And after 
the death of all the iflue of fuch grand and great grand¬ 
children oiElizabeth Beard* , then to the iflue of fuch grand 
and great grandchildren of Elizabeth Beard , their heirs, 
and afligns, in tail, for ever: And in calc there Ihould be 
no child, or iflue of fuch child, grandchild, or great 
grandchild of Elizabeth Beard living at the time of her 
death, and in cafe there fhould be fuch iflue, and they 
fhould die without lawful iflue, then to the riaintifl' am! 
Jcfeph Beard, in common, with remainder to their re- 
fpeflive children, grandchildren, and great grandchildren, 
for the like term of 99 years only, in common, for ever: 
And in cafe of no fuch children of the teflator’s faid 
grandfons, then to the teflator’s own right heirs for 
ever; provided, and the teflator’s will, mind, order, 
and exprefs defire was, that his faid grandfons and 
grand-daughters, and their refpeflive foils and daugh¬ 
ters, or the iflues or defeendants of fuch foils and daugh¬ 
ters, male and female, or any perfon or perfons intitled to 
the rents, &c. of the faid feveral and refpe£live mefluages, 
&c. and premifes, or any part thereof, fhould not have or 
take any greater eftate or intereft therein or thereto than 
for the term of 99 years, at any one time, for ever. Pro¬ 
vided alfo, (which was twice repeated nearly in the fame 


* Si. 
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terms,) that in cafe any of the legatees or devifees 
therein named, or the perfon or perfons who fliould 
from time to time for ever thereafter be intitled to the 
receipts of the rents, &c. of all or any part of the tef- 
tator’s faid freehold and other hereditaments and pre- 
mi fes, fliould, at any time or times thereafter, fell, 
mortgage, demife, grant, bargain, aflign over, do away, 
nffure or convey all or any part or parts of fuch his, her, or 
their eftate or intcreft therein, or thereto, or even offer 
or attempt fo do, then the tcftator willed that on his, 
her, or their making fuch fale, mortgage, demife, 
grant, bargain, or aflignment, affurances, conveyances, 
alienation, or difpofition thereof, or of or from the fame, 
the refpctlive eftate and intcreft fo devifed to them as 
aforefaid, and fo fold, mortgaged, demifed, granted, 
bargained, afligncd, aflured, conveyed, alienated, or de¬ 
parted from, fliould immediately after fuch fale, &c. 
be had, held, received, taken, and enjoyed by the next 
heir or heirs, perfon or perfons, in fucceflion, under and 
by virtue of the limitations in that his will mentioned, 
for their refpeclive lives only, and no longer, and fo on, 
taties quoiirs , for ever, any law, cuftom, ufage, or expref- 
fion in that his will contained to the contrary notwith- 
ftanding. That the teftator, foon after the date and 
execution of liis will, died, fo feifed and poflefled, with¬ 
out having revoked or altered the fame: that John 
James Heard, the Plaintiff', was the grandfon and heir at 
law of the teftator: that JoJeph Beard , the Plaintiff’s 
brother, furvived the teftator, but died in 1804, aged ip, 
leaving his only child and heir at law John James Beard, 
who had fincc died an infant: that Elizabeth Beard fur¬ 
vived the teftator, and afterwards married the Defendant 
John Carntherr , attained the age of 21 years, and had 
fince died, leaving the Defendant John Caruthers the 
younger, an infant, her only child: that Mary Beard 
had married with the Defendant Thomas* Combes , and 
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had two daughters, the Defendants Mary Ann Combes, 
and Elizabeth Combes: that the Plaintiff John James 
Beard, attained his age of 21 years before the teftator’s 
death, but Jofrph Beard, Elizabeth Beard, and Mary 
Beard, the teftator’s other grandchildren, were all of 
them infants, and all of them, as well as the Plaintiff, 
were unmarried at the time of the teftator’s d?ath. 
The firft queftion for the opinion .of the Court, was, 
what eftate and intereft did the Plaintiff John Jam eh 
Beard, the grandfon and heir at law of John James the 
teftator, take in the freehold eftates, and what eftate and 
intereft did he take in . the Icafchold eftates under the 
teftator’s will ? The fecond queftion was, whether all, or 
any, and which, of the feveral limitations in the teftator’s 
will, fubfequent and expedfant upon the feveral and 
refpedlive limitations to the teftator’s grandfon Jcfeph 
Beard, his grand-daughter Elizabeth Beard, (afterwards 
Elizabeth Caruthers,J and liis grand -daughter Mary 
Beard, (now Mary Combes,J, for 99 years, if they the 
faid Jofeph Beard, Elizabeth Beard, and Alary Beard, 
ftiould refpedlively fo long live, were void and contrary 
to law, or were any, and which of fuch limitations good 
and effectual ? 


This cafe was firft argued in Michaelmas term 18091 
by Manley Serjt., for the Plaintiff, who contended, as 
to the eftates devifed in the firft place, of which the 
Plaintiff was the primary obje£t, that John James Beard, 
the Plaintiff, took an eftate for 99 years, if he fhould fo 
long live, and that the firft limitation to his firft fon 
was good, but, that taking effeft, that all the remainders 
over were abfolutely void. Stephens v. Stephens, Caf. 
temp. Talb. 228. An executory devife over in fee to a 
perfon unborn when he {hall attain 21, was held good, 
the Court confidering that the power of alienation would 
not be reftrained longer than the law would reftrain it, 

viz* 
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viz. during the infancy of the firft taker, which cannot 
reafonnbly be faid to amount to a perpetuity. But any 
attempt to rcftrain alienation beyond that term is void, as 
in Lade v. Holford , A mb. 479., to give trullees an eftate 
till the unborn executory devifee fliould attain the age of 
2 6. In the cafe of Somerville v. Lethbridge , 6 T.R. 213. 
the <Jevife appears to have been penned by the fame hand 
as this: the Court of King’s Bench there held that if the 
terms devifed had been legal inftead of equitable terms, 
the devifee, J. S. Somerville, would have taken an eftate 
for 99 years determinable with his life, and that his un¬ 
born 1'on would have taken the like eflate, but that all 
the fubfequent limitations were void. Seward v. Willock , 

5 Eaf, :p!i. is equally ftrong : where the teftator’s intent 
is manifeft to limit his bounty to an eftate for life to 
each devifee, it cannot be extended by implication to an 
eftate tail, or other greater eftate. So, in Humberjlon v. 
Humberjlon , Prce. in Chanc. 455. S.C. I P. Wins. 332. and 
2 Vcrn. 737., it was held that where the teftator had 
given the firft devifee an equitable eftate for life, and 
after his death an eftate for life only to his firft fon, and 
fo to the fecond, and all other his fons, for life only, the 
words in the will “ and for want of fuch iflue,” would 
not by implication raife an eftate tail to the firft devifee, 
again ft fuch exprefs limitations to him for life only. 
The limitations over were not accelerated, but were 
void, bccaufe the intermediate limitations were void. 
Brudenell v. Elives, l Eajl, 441. Alexander v. Alexander , 
2 Vtf. 640. Robinfon v. Hardcajlle, 2 T. R. 141. The 
cafe of Avtlyn v. Ward , l Vef. 420., and other cafes of 
that clafs, had been overruled. 

Vaughan Serjt. for the Defendants admitted he had 
found no cafe where the Courts had by implication 
conftrucd an eftate for years into an eftate tail: he 
mentioned Robinfon v. Robinfon , 1 Burr. 38., but did not 
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venture to rely on it, and admitted that all the limita¬ 
tions were bad, after the limitation for years determin¬ 
able with the life of the firft unborn child. 

Mansfield C. J. obferved that Rabin/on v. Robin/on 
would prove any propofition whatever, if an cftate 
** for life and no longer ■” would confer an cftate of 
inheritance. 


Lawrence J. I have a note of the argument in the 
cafe of Somerville v. Lethbridge , wherein Gibbs , of counfel 
for the Plaintiffs, afked -whether that devife of a term 
might not be conftrued into an eftate tail by implication. 
Lord Kenyon C. J. faid, ** not in a cafe where the firft 
taker takes a chattel intereft.” 


The Court confidered at once that it would come 
within the cafe of Somerville v. Lethbridge. 

But in the following Hilary term the Court defired the 
cafe might be again fpoken to; and accordingly, in 
Eqfter term 1810, it was argued by Lais Serjt. for 
the Plaintiff, and Vaughan Serjt. for the Defendants. 

Lens argued againfl the propofition that fomc of the ul¬ 
terior limitations over upon failure of the firft fonof theiini 
devifee, might take effect \ it was impofliblc the eiLtes 
limited by thofe ulterior limitations fhould arifo within 
the compafs of any life or lives in being at the death of 
the teftator for 21 years afterwards. In the limitation 
over of the firft portion of the eftate, “ in cafe there 
fhould be no iffue male of the faid John James Beard, 
nor iffue of fuch iffue male at the time of his death,” 
the word his, did not refer to John James Beard, but to 
the iffue male, whofe iffue was to fail; it means at the 
time of the death of each fucceeding iffue male. It was 
plain that the teftator did not mean that the 2nd, 3rd, 4th, 

and 
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and 5 th Tons of J. J. Beard fhould take upon failure of 
all iffue male of J.J.Beebd, but upon failure of the iffue 
male of the firft fon of J. J. Beard; and taking it to 
mean a limitation over to the 2nd, &c. fons at any 
indefinite time upon the failure of the iiTue of the firft 
fon, the limitation is too remote. The ulterior remain¬ 
ders devifed to the teftator’s other grandchildren for 
terms of 99 years determinable upon their refpe£kive 
deaths, are alfo void, and will not be accelerated by the 
decifion that the intervening eflates are void. In the 
cafe of Brudenell v. Elwes, 1 Eaji, 441. it was determined 
(with a reference to Rohinfen v. Hardcaflle, 2 T. R. 251}. 
that where there are certain good limitations, fucceeded 
by certain others which are bad, as in that cafe, wherein 
an appointment to a grand fon for life, under a power 
to appoint to children only, was followed by an ulti¬ 
mate remainder in fee appointed to the daughter, who 
was a legitimate object of the appointment, the ultimate 
remainder in fee could not be l'upported; for that it was 
not accelerated by the illegality of the intermediate 
limitations. [The Court obferved that there was in that 
cafe a plain intention fhewn that the eftatc fhould not 
go to the daughters until the failure of the fons. In this 
cafe they conftrued the word his, as referring to 
J. J. Beard , and not to his ilTue male.] 


4 ® 



V. 

WsnooTT. 


Vaughan fuggeited that if the fee were undifpofed of, 
it would defeend to the Plaintiff J. J. Beard, as the heir 
of the tellator, and then his term for 99 years would 
merge in the fee, and he would have the entire eftate. 
[The Court obferved that this would nor take place, 
becaufe, though the cafe fent to them represented thefe 
as legal terms for the purpofe of the argument at law, 
yet the real will of the teftator gave the devifees bene¬ 
ficially interefted, only a trull eftate; fo that there could 
be no merger.] 
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The Judges afterwards fent to the Matter of the Rolls 
the following certificate: 

Having heard the arguments of counfel in this cafe, 
We are of opinion that John James Beard, the grandfon 
and heir at law of John James the teftator, took under 
the faid teftator’s will, an eftate for 99 years, deter¬ 
minable with his life, in the freehold eftates devifed to 
him in the firft inftance, and alfo in the lcafchold eftates 
devifed, if they fhould fo long continue ; and that upon 
his death, leaving one or more fons, his firft foil will 
take a like eftate therein for a term of 99 y ear ®» ^ e “ 
minab'e with his life, in the freehold eftates, and 
alfo in what fhall then remain of the refpe£Hvc terms 
for which tiie lcafchold eftates are held. We are alfo 
of opinion, that in the event of there being no fon or 
fons of the faid John James Beard ■ nor iflue male 01 
fuch fon or fons living at the death of the faid John 
James Beard, or there being fuch iflue male at that time, 
they fhall all die before they attain their refpedlive ages 
of 21 years, without lawful iflue male, the teftator's 
grandfon, Jofeph Beard, will take a like eftate in the 
faid freehold and lcafchold property, determinable ar. 
aforefaid; and that upon his death, leaving one or more 
fons, his firft fori, in the events above mentioned, will 
take a like eftate therein for 99 years, determinable as 
aforefaid; and that in the event of there being no 
fon or fons of the faid Jofeph Beard, nor iflue male of 
fuch fon or fons living at the death of the faid Jofeph 
Beard, or there being fuch ilfue male at that time, they 
fhall all die before they obtain their refpeflive ages of 21 
years, the teftator’s granddaughters, Elizabeth Beard and 
Mary Beard, will take like eftates as tenants in common; 
and that in the event of their refpeftive deaths, refpecl- 
ively leaving one or more fon or fons then living, fuch 
fon or fons of each will take the like eftates in the fhare 
of his or their mother, if more than one, as joint tenants; 

x 1 or 
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or if only one of the teftator’s faid two granddaughters 
fhould leave fuch fon or fons, fuch fon or fons will take 
a Gmilar eftate in each (hare on the refpe&ive deaths of 
his or their mother and aunt. We are alfo of opinion 
that all the other devifes of thofe eftates are void. 
With rcfpedl to the other freehold eftates devifed in the 
firft alliance to the teftator’s grandfon Jofeph , we are 
of opinion, he, anil after his death, his firft fon living at 
his death, will take the like eftates therein as the grand* 
fon, John James Beard, and his firft fon, take in the 
freehold eftates firft devifed. The opinion before given 
on the further limitations of the firft devifed freehold 
eftates, will apply to the further limitations of this fe- 
cond clafs of eftates, and in like manner our opinion on 
this fecond clafs will apply to the devifes of the third 
and fourth claflos, changing only the order in which the 
parties are to take, according to the terms of the will. 

28 November 1812. J. Mansfield, 

J. Heath, 

S. Lawrence, 
A. Chambre. 
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The Maftcr of the Rolls, in confequence of what 
Lord Alvanley M. R. had faid in Thellujffbn v. Woodford, 
4 Vtf.jun. 377. “ That the period of 21 years had never 
been confidercd as a term that might at all events be 
added to fuch executory devife or truftentertained 
doubts whether this Court had not gone too far in hold¬ 
ing all the limitations good that could take place during 
a life or lives in being, or within 21 years afterwards, 
and therefore ordered that the Court ihould be again 
attended with the cafe, with the following additional 
queftion. How far the limitations over in the event of 
there being no fon or fons of John James Beard, nor iflue 
male of fuch fon or fons living at die death of the faid 
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John Janus Beard, or there being fuch iflue male at that 
time, they Ihould all die before they attained their re- 
fpe&ive ages of 21 years without^ lawful iflue male, 
were aife&ed by the circumftance, that they were to 
take effe£l at the end of an abfolute term of 21 years 
after a life in being at the death of the teftator, without 
reference to the infancy of the perfon intended to take, 
or by the circumllance that there might be ifliie of John 
James Beard living at his death, to whom the eftate was 
given by the will, but who would be incapable of taking 
according to the above certificate, for whofe death under 
21, the limitation over in the event before mentioned 
muft await ? 


The cafe was argued again in Eajler term 1812, by 
Shepherd Serjt. for the Plaintiff, and by Befl Serjt. for the 
Defendants. 

Shepherd argued that the limitation over to Jofeph 
Beard upon failure of the iffue of iflue male of John 
James Beard was void, becaufe it was not neceflarily to 
take effect within the compafs of a life or lives in being, 
and the minority of an unborn fon who was to take by 
virtue of the limitation which it was now attempted to 
fupport. He contended that the term of 21 years after 
the termination of a life or lives in being is not given 
by the law for the veiling of an eftate, unlefs the term 
have reference to the coming of age of the unborn child, 
in whom it is to veft; it cannot be added, as a term in 
grofs, to the duration of the life or lives in being. 
This point had never yet arifen in any of the cafes on 
perpetuities; of which he took a brief view. It was firft 
decided that an eftate to commence after a life or lives 
in being, and within 21 years after, was not a perpetuity, 
in Stephens v. Stephens , where Taylor v. Bydall , 2 Mod. 
289. is cited. But both of thofe cafes have reference to 
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the coming of age of a fon, who was to take. The next au* 
thority is the diftum of \jXxtdAlvattley M. R. 4 Vef. yaw. 3 3 7. 
Thellujfon v. Woodford^ “ that the period of 2 x years had 
never been confidered as a term that might at all events 
be added to fuch executory devife on trull.” Keiley v. 
Fowler , Wilmot's Notes , '298. In p. 30 6. it is faid by 
Wilmot C. J. “ The law, from an indulgence to the na¬ 
tural wilhes of oxen to perpetuate property in their own 
families or the families they adopt, has given them a 
power of controul over it for one or more lives in being 
at the fame time, and 21 years after, in cafe of infancy.” 
Routledge v. Dorril , 2 Vef. jun. 357. A power was given 
by fettlement made before marriage, to the furvivor, to 
appoint to the children, and grandchildren, or ilTue, of 
the intended marriage: the furvivor appointed to the 
iflue of her daughter generally, not confining it to thofe 
who fhould be born during the furvivor’s lifetime, but 
extending it to all the children whom the daughter 
might ever bear : it was held that it was bad as to the 
after-born children, for that it mud be condrued as if 
the appointment had been made at the day of creating 
the power; and therefore bad in toto. But if it were 
pra&icable to tack on a term of 21 years abfolute to any 
life or lives in being, before the edate fhould abfolutely 
veil, that deciflon mud be wrong, and the furvivor 
might have appointed to any of her daughter’s iflue 
that fhould be bom within 21 years after her own de- 
ceafe. That term, therefore, after a life or lives in 
being, is not given, unlefs it be a term of 21 years 
created for the purpofe of giving the infant, who is to 
take the edate, time to come of age. In Routledge y. 
Dorril it was, however, held, that the void limitations 
were fufficicnt to prevent a fubfequent limitation over to 
legitimate objeds of the power from taking efie&. If, 
therefore, the fon of J. J. Beard had had a fon, that 
Vol. V. G g perfon. 
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per fon, being the unborn t bn of an unborn fon, could 
take no eftate, but the limitation to' him would prevent 
the limitation over to Jofepb Beard from taking effedb, for 
he is not to take except in the event that the grandfon of 
J. J. Beard , taking an eftate, (hould die under 21 ; 
whereas that grandfon never takes any eitate at all, and 
there is nothing to fupport the limitation to Jofeph Beard, 
unlefs the interpolation is allowed of *a term in grofs, 
created for no other purpofe than to prolong the time of 
limitation and render the eitate inalienable during that 
period : the effeffc is, that J. J. Beard takes an eitate for 
99 years determinable with his life, with remainder to 
his firft fon for 99 years determinable with his life, with 
remainder to J. J. Beard in fee. 


Be /1 denied that there was in this cafe any creation of 
a term of 21 years abfolute, without reference to the 
period of infancy: therefore he was not called upon to 
controvert the illegality of fuch a term. From the 
Duke of Norfolk's cafe, 3 Cha. Ca. 1. downwards, all 
the authorities have held, that an ellate may be tied up 
during the life or lives in being and the minority of an 
unborn child. The obje£t of the law is to prevent a 
perpetuity. In Reily v. Fowler , Wilm. 309., Wilmoi C. J. 
fays, " As the law has been now fettled about a cen¬ 
tury, and univerfally known, it ought to appear clearly 
and explicitly that the telljtor meant an illegal limita¬ 
tion. The proof of fuch an intention lies upon the 
party who a Herts it. If that intention does not appear, 
if there is the lead doubt about it, the prefumption 
would be, that he meant a difpofition he was enabled to 
make by the rules of law, and not a difpofition con¬ 
demned by the law.” Long v. Blackall, 7 T. R. 102., 
Lord Kenyon C. J. lays it down as “ an eftablifhed rule, 
that an executory devife is good, if it mull necefiarily 
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happen within a life or lives in being, and 21 years, and 
the fra&ion of another year, allowing for the time of 
geftation.” The prefent cafe comes within that rule, 
for as foon as any of the iflue male became 21, this ex¬ 
ecutory devife would take effedt by the eftate veiling 
abfolutely in him and becoming alienable. The execu¬ 
tory devife over is only in cafe of fuch iflue not reaching 
the age of 21 years. Goodtitle , sn demife of Gurnall , v. 
Wood , 7 T. R. 102 »., Willes C. J. fays, “ Firft it was 
held that the contingency muft happen within the com- 
pafs of a life or lives in being, or a reafonable number of 
years; at length it was extended a little further, namely, 
to a child in ventre fa mere at the time of the father’s 
death; becaufe as that contingency muft neceflarily 
happen within lefs than nine mouths after the death of 
a perfon in being, that conftru&ion would introduce no 
inconvenience; and the rule has in many cafes been 
extended to 21 years after the death of a perfon in 
being, as in that cafe likewife there is no danger of a 
perpetuity.”- This cafe is within that rule, and neither 
Stephens v. Stephens , nor any of the cafes cited, contra- 
di& it. It may be admitted to Lord Alvanley that there 
cannot be an abfolute term of 21 years added to the life 
or lives in being, but a perfon may give an eftate for life 
to A., and over to an infant, and tie up the property 
during the minority of that infant. It is not attempted 
in this cafe to create fuch a term for 21 years abfolute, 
but only to render the eftate inalienable during the mi¬ 
nority of one of the perfons who was intended by the 
teftator to take. Routledge v. Dorril is inapplicable; 
there the daughter was not born at the time of creating 
the power; therefore it was attempted in that cafe 
to attach the 21 years not to a life or lives in being, but 
to an eftate given to an unborn child. Reliance has 
been placed on the inconvenience that during the pe- 
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riod of 21 years neither the child of the fon of J.J. Beard) 
nor the great uncle Jofeph Beard , could take, but the 
heir; but in many cafes a ftranger who is the heir takes 
the edate for a time, until an executory devife takes 
effedl. Lloyd v. Carew, Show. P. C. 137. Hopkins v. 
Hopkins , Forr. 43. S. C. 1. Atk. 581. and 1 Vez. 268. 
The inconvenience would be the lefs in this particular 
inftance, becaufe the heir is the elded fon, one of the 
family, and an obje£t of the teftator’s bounty: he would 
take the rents and proGts in the mean time until fomc 
one of the children attained 21 years, and then that one 
would take the edate abfolutely: if they all died under 
21, the edate would go over to Jofeph Beard. And 
this condru&ion will efieduate the tedator’s intent, 
without entrenching on any rule of law. There is no 
affe&ation here of making the edate inalienable for a 
longer time than the law permits, viz. a life or lives in 
being, and 21 years afterwards. The Defendants, 
therefore, are entitled to judgment as before. 


Shepherd in reply. The intent of the will was to 
create a perpetuity. This is a term of 21 years, with¬ 
out reference to the minority of any perfon whom the 
rules of law permit to take under this will; the cafe is 
the fame as if the veding of the edate had been made 
dependent on the majority of a perfect dranger. What 
Lord Kenyon fays of the time of gedation, mud be taken 
as faid with reference to that particular cafe. The po- 
fition, fays Lprd Alvanley , is true as applied to particular 
cafes, but not to the abdra&. It enlarges the period 
of time only becaufe the perfon taking the edate 
cannot, by the rules of law, alienate dll he does come of 
age, and the time is not to be enlarged except in thofe 
efpecial cafes where there is that reafon for it. In like 
manner the months of gedation are not to be added to 

the 
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the time, unlefs in thofe cafes where there is an infant 
in ventre fa mere ; it has never yet been contended for, 
as a rule of law, that 21 years and 9 months may in all 
cafes be added to a life or lives in being. The rule of 
law may be more properly exprelfed as requiring the 
ellate to veil within the compafs of a life or lives in 
being, and the extenflons of the periods of minority and 
geftation may both equally be confidered as exceptions 
to the rule. The limitation over to Jofeph Beard is too 
remote: the firft fon of J. J. Beard mull, therefore, 
take a life ellate, and, after that, J. J■ Beard takes a 
remainder in fee. 



Beard 


v. 

Westoott. 


Lens and Vaughan took notes for another argument. 

Cur. adv. vult. 


The Court on the firft day of Michaelmas term 1813, 
fent to the Mailer of the Rolls a copy of the following 
certificate upon the additional query. 

Having heard the arguments of counfel in this cafe, 
we are of opinion that the limitations over in the event 
of there being no fon or fons of John James Beard , nor 
ilfue male of fuch fon or fons, living at the death of 
John James Beard, or, there being fuch ilfue male at that 
time, they lhall all die before they attain their refpe&ive 
ages of 21 years without lawful ilTue male, are not 
affe£ted by the circumllance that they are to take 
e£Fe£l at the end of an abfolute term of 21 years after 
a life in being at the death of the tellator, without 
reference to the infancy of the perfon intended to take, 
nor by the circumllance that there may be ilfue of 
John James Beard living at his death, to whom die 
ellate is given by the will, but who would be inca¬ 
pable of taking according to the former certificate 
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from the Judges of this Court, for whofe death un¬ 
der ai, the limitation over in the event before men* 
tioned muft await. 

J. Mansfield, 
J. Heath, 

A. Chamber, 
V. Gibbs. 


END OF MICHAELMAS TERM. 
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MEMORANDA. 

In the Hilary vacation the Right Honourable Sir James 
Mansfield Knight reiigned the office of Lord Chief 
Juft.ice of His Majefty’s Court of Common Pleas; 

And the Right Honourable Sir Vicary Gibbs Knt., then 
Lord Chief Baron of His Majefty’s Court of Exche¬ 
quer, was appointed to the office of Lord Chief Juitice 
of the Court of Common Pleas. 

And Sir Alexander Thom/on Knt., one of the Barons of His 
Majefty’s Court of Exchequer, was appointed to the 
office of Lord Chief Baron of that Court, and was foon 
after appointed one of his Majefty’s moft honourable 
privy council. 

And Richard Richards Efq. one of His Majefty’s Coun- 
fel, and Chief Juftice of the County Palatine of Cheficr , 
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was appointed one of the Barons of the Exchequer; 
and, being called to the degree of the Coif, he gave 
rings, with the motto “ Lex ejl ratio funtnia ” he re¬ 
ceived, upon the occafion cf his promotion, the honour 
of knighthood. 

Sir William Garrow Knight, His Majcfty’p Attorney- 
General, was appointed to the vacant office of Chief 
J'uftice of the County Palatine of Chejler. 


April 27. 

A magiftrate 
who conviAs an 
unqualified perfon 
of killing game 
under the itat. 

5 Ann. c. 14., and 
caufes hit dog to 
be brought for the 
purpofe of feizing 
it, may order the 
dog to be killed 
without any for¬ 
mal adjudication 
of ftizure. 


Kingsnorth t. Bretton and Another. 

r JTlIS was an aClion'for killing the Plaintiff’s dog: it 
was tried at the laft fpring affixes for Kent, before 
Tkomfon C. B. A11 information again ft the Plaintiff for 
fporting without being qualified, being laid before the 
Defendant Bretton, who was a magiftrate, after fome 
queftion about the Plaintiff’s qualification, the magiftrate 
convicted the Plaintiff in the penalty of 5/., which he 
inftantly paid. Some converfation then took place be¬ 
tween the magiftrate and the Defendant Jemmett, who 
was his clerk, respecting the Plaintiff’s dog, which the 
Plaintiff had previoufiy fent for. The refult of their 
deliberation V’ as > that the Defendant Jemmett ordered a 
perfon to take the dog out of the houfe and ftioot it, 
which was accordingly done. The Plaintiff was non- 
fuited; and 

Shepherd , Solicitor-General, now moved to fet afide 
the nonfuit, upon the ground that, although the ftatute 
5 Anti. c. 14. f. 4. gives authority to the magiftrates, 
upon conviction of an unqualified perfon for keeping or 
ufing any greyhounds, fetting dogs, &c. to kill and 
deftroy game, ** to take away fuch dogs which (hall be 
in the power or cuftody of any perfon or perfons not 

qualified 
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qualified by the laws to keep the fame, to their own 
proper ufc, without being accountable to any perfon or 
perfons for the fame,” yet that it was neceflary that the 
. magiftrate fhould indicate his intention of fo doing, by 
fome adjudication, formal declaration, or a£t of feizure, 
nothing of which fort, as he was inftru&ed, had taken 
place here; and although after fuch aft, when the dog 
had become his own, the magiftrate might lawfully have 
deftroyed it, yet in this cafe, while the dog continued to 
be the properly, and in the pofieflion of the Plaintiff, 
and no act had been done to veft the property iu the 
Defendant Bret ton, the Defendants were not warranted 
in killing it} otherwife a magiftrate might take on himfelf 
to (hoot the dogs of all unqualified perfons, without any 
adjudication whatever. 



KiNostsoimi 


v- 

Bbxxtok. 


Gibbs C. J. There is no doubt but that the ma* 
giftrate had a right to take this dog to his own ufe; and 
having a right to take the dog, after he had taken it, 
nothing that he could do with it could be an injury to 
the former owner. An information is laid under this 
ftatute for killing game. I take it for granted, it ap¬ 
peared in the courfe of the examination that the Plain¬ 
tiff kept a dog; thereupon the dog was fent for, the 
man is convicted, and, afterwards fome convcrfation takes 
place between the juftice and his clerk; the clerk or¬ 
ders the dog to be killed; there can be no doubt what¬ 
ever with what intention the dog was fent for, with 
the intent of feizing it by the juftice as forfeited. This 
then was a fuflicient aft of taking pofTeftion, and it 
would be idle to grant you a rule ni/t, for it is evident 
that you could not fuftain it. 

Rule refufed .* 


* Gg s 
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Afrit % 8. King v. Jones and Rowland, Executors of 

Richard Griffith. 


A covenant to 'T'HIS was an a&ion of covenant brought by the heir 

do all lawful and D f a vendee againft the executors of a vendor, for 

reasonable acts 0 

for further aflu- the breach of a covenant for fufther aflurance. The 

ranee includes the Plaintiff declared upon an indenture made the 7th of 
levying a fine, 
though not 
named. 


80, the farisfy- 
ing judgments. 

Upon a cove¬ 
nant with A. 
and his heirs to 
do all lawful and 


QEtaber 1794, between T. Worge of the firft part, Richard 
Griffith and Mary his wife of the fecond part, and John 
King (deceafedj of the third part, whereby, in con¬ 
sideration of 300/. paid by J. King , at the requeft of 
R. Griffith and Mary his wife, to T. Worge , in difeharge 
of a mortgage debt of 300/. and of 855/. paid to 
reaibnable adts for R. Griffith and wife, J. Worge, with the confent and 

further afliirance ap p ro bation, and by the direction and appointment of 
upon requeft, and . s * * 

a requeft made by Griffith and wife, did bargain, fell, aflign, alien, releafe, 

the purchafer in and confirm to J% King deceafed, and his heirs and 

fiB^»id°negledt aligns, a mefluage and hereditaments in the parilh of 

fo to do, the an- Beachampton % Bucks t to hold the fame unto, and to the 

e'iaedin his”ufe 0X1 ^ ^ tn S* bis heirs and afligns, and Griffth, 

but the heir h«n g for himfelf and wife, and for their and each of their 
evicted after-. heirs, executors, and adminiftrators, did thereby cove- 

m^y maintain Li nant with J ' Ki,t S (deceafed), his heirs and afligns, 
adtion upon the (amongft other things,) that Griffith and wife, and their 

SorfanVreMal heir8 » and * U and eVer 7 0ther P crfon and P erfons havi,, g> 

made to him. or lawfully claiming, or who fhould or might at any 

Becaufe the ul- time thereafter have or lawfully claim any effate, right, 
timate damage „ „ . . . c . 0 

had not accrued in truft » or intereft > at law or in equity, of, in, to, or 

the life of the an- out of the mefluage and premifes thereby granted and 

Ce *Bu"t the an- releafed, or any part thereof, fhould and would, from 

ceftor, if he had 

pleaied, might alfo h^ve fued. Per Mansfiqfct C. J. 

Semi. That a requeft to levy a fine at the expence of the conufee, includes a virtual 
promife to pay the cofts of a writ of dedimuj fotejiatem for taking the acknowledgment 
at the conufor’s home, he not living in town. 
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time to time, and at all Jji mes thereafter, upon every 
reafonable requell, and at the' proper coils aryl charges 
|g the law of J. King, his heirs and afligns, make, do, 
and execute, or caufe and procure to be made, done, 
and executed, all and every fuch further and other 
lawful and reafonable a£l and a&s, thing and things, 
conveyances and aflurances in the law whatfoever, for 
the further, better, more perfect, and abfolute granting, 
conveying, and alluring of the premifcs unto, and to 
the ufe of, the deceafed J. King, his heirs and afligns 
for ever; as by him, his heirs or afligns, or his or 
their counfcl, ihould be reafonably devifcd, or advifed 
and required, fo as fuch further aflurances Ihould con¬ 
tain in them no further or other warranty or covenants, 
than againfl the perfon or perfons, and his and their 
heirs, who Ihould make or do the fame; and fo as the 
party or parties who Ihould be fo requcfted to make 
fuch further affurance, Ihould not be compelled, or 
compellable, for the making or doing thereof, to go 
or travel from his, her, or their refpective places of 
abode or dwelling; by virtue of which grant and con¬ 
veyance King deceafed, in his life time entered, and 
became and was feifed in his dcmefne as of fee j and 
on the firft day of December 1797, he died feifed, 
whereupon all his eftate and interefl in the premifes 
defeended. to the Plaintiff, as his fon and heir, and 
thereby the Plaintiff became feifed of the fame premifes 
in his demefue as of fee, and continued fo feifed 
thereof, until the time of his being difleifed and dif- 
poffefled thereof as hereinafter mentioned; and the 
Plaintiff averred that King deceafed, in his lifetime, for 
.the better, more perfect, and abfolute granting, con¬ 
veying, and affuring of the premifes, did on the xoth 
of O&ober 1795, requell Griffith that he and Mary his 
wife, at the proper colls and charges in the law of 
King deceafed, would levy a line to pafs the ellate 

of 
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of Mary legally to King deceafed, his heirs and afligns} 
yet they before*their deceafe did not nor would at the 
proper cofts and charges in the law of King deceafe^ 
levy a fine for fuch purpofe, but wholly refufed and 
negleded fo to do, contrary to the tenor of the indenture, 
and the covenant of Griffith in that behalf j by means 
whereof, and afterwards, and after the death of King 
the purchafer, and before the commencement of this 
fuit, on the ift day of June 1810, Ifaac John/on , the 
devifee of Mary , after her death, by reafon of no fuch 
fine having been levied, having a lawful right and title 
to the fame premifes with the appurtenances, (and not 
a'title derived by, or from either King the deceafed, or 
the Plaintiff,) entered into the fame, in and upon the 
pofieflion of the Plaintiff, and lawfully ejefled the 
Plaintiff againft his will, by due procefs of law, from the 
pofieflion of the fame premifes, contrary to fuch covenant 
of Griffith by him made with King the deceafed; and 
fo the Plaintiff averred that Griffith in his life time, 
and the Defendants as his executors Once his death, 
had not, although requefted, kept the covenant fo made 
by Griffith with King the deceafed, in his life time, but 
had broken the fame to the Plaintiff’s damage of 1000/. 
The Defendants pleaded firft, non ejl faftum ; fecondly, 
that King the deceafed, in his life time did not requeft 
Griffith that he and Mary his wife would levy a fine to 
pafs die eft ate of Mary to King the deceafed, his 
heirs and afligns ; and thirdly, (relying on the circum- 
ftance that the Plaintiff in alleging his breach had not 
averred any tender by the deceafed of a writ of dedimus 
peteffatem to take the acknowledgment of the fine at the 
houfe of Griffith^) that Griffith and Mary his wife, for 
levying the fuppofed fine in the declaration mentioned, 
and which it was thereby fuppofed Griffith was requefted 
to levy with Mary his wife, to pafs the eftate of Mary 
to King the deceafed, his heirs and afligns, would have 

been 
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been compelled and compellable to go and travel from 
their place of abode and dwelling to HiPMajefty*s Court 
Common Pleas at Wffiminfter. The Plaintiff, as to the 
nrft and fecond pleas, joined iifue, and as to the laft 
plea, protefting againft its fufficiency, replied, that Griffith 
and wife for levying the fine in the declaration men¬ 
tioned, would not have been compelled or compellable 
to go and travel from their place of abode and dwelling. 
The Defendants, in their rejoinder, joined iffue on the 
replication to the laft plea. 


1814. 

"kuso 


v. 

Jones. 


Upon the trial of this caufe at the Buckingham 
spring affizes 1813, before Marjball Serjt., the falls ap¬ 
peared to be, that Mary Deacle , in 1787, being feized in 
fee fimple in pofTeffion of the premifes in queftion, by 
leafe and releafe of 24th and 25th October 1787, 
mortgaged the fame to J. Worge for 300/. In 1793 
(he intermarried with R. Griffith. By leafe and releafe 
mentioned in the pleadings, the premifes were con¬ 
veyed as therein ftated. King died in 1797, and the 
Plaintiff as the heir at law of his deceafed father, 
thenceforth received the rents and profits. R. Griffith 
died in 1804, leaving the Defendants his executors. 
Mary Griffith furvived her hufband, and died in May 
1805, after having duly made and publiihed her laft 
will fo as to pafs real eftates, bearing date the 3rd of 
February 1^05, and (he thereby devifed all her real 
eftates to Ifaac Johnfon upon the trufts therein men¬ 
tioned. In December 1805 I. Johnfon filed his bill 
againft the Plaintiff, praying to be let into pofTeffion 
of the premifes under the will of Mary Griffith , and 
for an account of the rents and profits received by 
King , and that he (hould be decreed to convey the 
fame to I. Johnfon on payment by him of what might 
remain due of the 300/., after accounting for the rents 
and profits. By the decree made, the Plaintiff was 

diredled 
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to reconvey the premifes to Johnfon , upon being paid 
the 300/. and amounting for the rents and profits* and 
which reconveyance was accordingly executed. As to 
the demand of further affurance, it was proved that the 
conveyance having been originally executed and the 
money paid, under an affertion of Griffith that the mort¬ 
gage in fee rendered a fine unneceffary j the Plaintiff 
had, a few months afterwards, taken further opinions, 
which dated the neceflity of having a fine levied, and 
Griffith , upon this being communicated to him, under¬ 
took to do it at his own expencc. His wife was then 
living: there were various communications between the 
parties for about l8 months, during wluch Griff/h gave the 
deceafcd King to underdand that the fine was going on. 
It was never, however, perfe£ted. The jury found a 
verdift for the Plaintiff for 955/., confiding of 855/., fo 
much of the purchafe- money as the Plaintiff had not 
been repaid as affignee of the mortgage under the de¬ 
cree, and 100/. for intereft. 


Bloffet Serjt., in Eafler term 1813, moved fird in 
arred of judgment, citing Co. Dig. Covenant , B. 7 . B. 3., 
upon the ground that the breach having been in the life* 
time of the anccftor, the damages belonged, not to the 
heir, but to the executor*, Secondly, that if the judgment 
(hould not be arreited, the damages might be reduced by 
taking off the 100/. which the jury had gjven for in¬ 
tereft, for that it was the Plaintiff's own laches that he 
did not fue indautly on the evi&ion, and in that cafe no 
intereft would have accrued. Upon the lad point, the 
Court obferved, that the Plaintiff was entitled upon this 
fame declaration to recover damages for all the time 
paffed, during which he had been kept out of the pof- 
feffion of the edate, and, therefore, as he would be 
entitled to an equivalent or greater fum under ano¬ 
ther. name, it would be. ufelefs to grant a rule upon 

that 
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that ground, but they granted a rule tufi to arrefi; the 
judgment. 

* Sellon Serjt. now Ihcwed caufe againft this rule. He 
relied on three points; firft, that this was a covenant 
with the purchafcr and his heirs: fecondly, that it ran 
with the land: and, thirdly, that no actual damage had 
been fuftained Until the eviftion, which was after the 
death *bf the anceftor j therefore the Plaintiff’, as heir, 
was the proper perfon to fue for this breach. Fitzb . 
N. B. 340. A covenant to levy a fine of land is a real 
covenant. 341. “ If a man make a covenant by deed to 

another and his heirs, to enfeoff him and his heirs of 
the manor of D., &c., now if he will not do it, and he 
to whom the covenant is made dietn, his heirs {hall 
have a writ of covenant upon that deed; and alfo his 
ailigrts fhall have a writ of covenant, where the covenant 
is made to him and his afligns.” This intends a* re- 
queft and refufal in the life of the anceftor. So, the co¬ 
venant inures to the af&gnee of the eftates. Middle wore 
v. Goodall , Cro. Car. 503. It is no: necefiary to {hew 
that the executor could not maintain this a£tion, it is 
enough to fhew that the heir can; there may be cafes 
wherein the a£lion may be brought by either, although 
both could not recover double damages for the fame 
breach. In Lucy v. Levfhgton, 1 Vent. 175., S. C. 
2 Lev. 16. ? the Court held that the executor might 
maintain an a&ion upon a breach in the time of his tef- 
tator, but they by no means decided that the heir could 
not. In that cafe it was of necelhty that the executor 
(hould fue, for the eviction was entire in the time of 
the anceftor; there was no heir to the eftate, for them 
was no feiffn of the anceftor at the time of his deceafe. 
Vin. Ab. Covenant, H. pi. 5. note , cites Palm. 558., and 
the cafe of Wotton v. Cook, Dyer, 337. b., and is appli¬ 
cable here, « that the intent of the covenant is to have 

the 


18x4. 

"kdw* 


V. 

Joses. 



4*4 


CASES in EASTER TERM 



V. 

Jo m 


the eft ate conveyed to the heir, which covenant, had it 
been perform ed} the heir would have advantage of, 
whatever by the performance of the covenant would 
have accrued, and by the fame reafon he (hall have the 
damages which accrue by the non-performance thereof}” 
for although in that cafe the breach was not in the time 
of the heir, yet in the prefent cafe, if the fine had 
been levied in the time of the anceftor, the heir, the 
Plaintiff, would now have been enjoying the benefit 
of it} and therefore by parity of Teafoiung, he ought 
to be able to maintain an a&ion for the lofs of 
that benefit: thirdly, there was no diverting of the 
eftate of the anceftor in the prefent cafe. No evil 
accrued by reafon of the breach to the anceftor in his 
lifetime. If the whole damages that could accrue by 
reafon of rite breach had refulted in his time, they 
would have refulted to the anceftor, and would have 
furirived to his executor, but upon the refufal of the cove¬ 
nantor to levy the fine, non conflabat that the covenantee 
and his heirs would be in any refpe& difturbed in con- 
fequence of the refufal to levy a fine. At all events, 
the damage, if it in part accrued in the life of the 
anceftor, in part alfo accrued in the time of the heir: 
the fubftantial breach was in the time of the heir, there 
was no pofitive refufal in the life of the anceftor to 
levy a fine, and there was abundant time after the death 
of the anceftor for the fine to have been levied in 
the time of 'the heir before the eviction, and in the 
wife's lifetime. The negotiation was ftill pending. 
This, therefore, was a continued or renewed demand 
by the heir, and a continued breach in his time} for the 
* devifee had no eftate as long as the wife lived, and it 
was his eftate that wrought the damage} and it was 
firft wrought to the heir, who may therefore fuftain this 
a&hm. 
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Shepherd and Bloffet Serjts., contri. agreed that this 
was a real covenant, and that it ran "h the land, but 
the Plaintiff's counfel had overlooked the diftinclion 
between a covenant broken and a covenant not broken. 
A continuing covenant, though broken, in fome fenfe 
runs with the land; but the breach of the covenant 
committed in the life of the anceftor, does not defcend 
to the_ heir. Co. Dig. Condition. H. p. 97., he who co¬ 
venants for further affiirance is bound to do all a&s 
toties quoties he is required. Therefore the objection 
does not interfere with the Plaintiff’s pofition, that the 
covenant with the heirs of John King enures to the 
heirs of John King; it docs not fo enure to the heir, 
but that the covenantee only {hall have the advantage of 
the covenant broken in his time, and the heir of the 
covenantee (hall have the benefit of the fame covenant 
broken in his time. John King the heir might have 
made as many requefts for further affiirance as he 
pleafed, and if thofe requefts were not complied with, 
he might have fued on the refufal as a breach. The 
Plaintiff, therefore, has to complain only of himfelf, 
that being in poffeftion of the eftate under an infecure 
title, from 1797 to 1804, he did not think fit to place 
himfelf in fuch a condition as to render this covenant 
available to him. If he h^ requefted, and had been 
refufed, he might either have fued immediately, or 
have waited until by reafon of an cvi&ion Jie could 
have recovered at once damages for all the lofs he could 
ever thereby fuftain. The argument for the Plaintiff is 
this, that the damages not having accrued by evi£lion in 
the anceftor’s life, he could not himfelf have fued, and 
that the breach was not completed but by the evi&ion 
of the heir. The evi&ion is not the breach, but is only 
the confequence of the breach. In the cafe cited of a 
covenant to enfeoff, no part of the performance depends 
on a previous a£t of the covenantee, as in the cafe of a 
Vol. V. H h cove- 
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covenant for further aflurance on requeft. That autho¬ 
rity, therefore, is # not applicable. This covenant is not 
exa£tly fimilar to any other real covenant. In the cafe 
of a covenant for quiet enjoyment, there is no breach 
till evi&ion: there evi&ion conilitutes the breach. 
Sheph. Touch/}. 170. But where there is a covenant that 
the releffor has a title to convey, the covenant is broken 
as foon as the deed is fealed and delivered, if the releffor 
has not a title; and whoever fir ft difeovers the defefl, 
whether anceftor or heir, may fue. There is a perpe¬ 
tual repetition of the breach. Thcfe covenants all have 
their own feparate rules therefore to govern them. In 
the cafe of Lucy v. Lcvingtcn % both breach and damages 
were complete in the time of the anceftor, for the anceftor 
was evicted in his life. There it was held that the executor 
could fue, and that the heir could not fue; for there 
was in truth no heir to the eftatc, and confequently none 
who could fuftain an adlion for damages. As to the 
cafe of Wotton v. Cook , it is wholly irrelevant. The 
pleadings are found in Benloc & Dal. 228. p. 260. 
Anderf. 53. Dyer , 3. 376. Covenant between three 
parceners, that the furvivor Oiould confirm the third part 
of premifes which they had jointly purchafed, to the heir 
of each of thofe who died: that covenant was, of courfe, 
for the benefit of the heir only, and to operate only 
from the death of the ancelfor. It is indifputable that 
the heir and the anceftor cannot both recover for the 
fame breach. The cafe, therefore, is anfwered, by alk- 
ing whether the anceftor could, by any poflible means, 
have fued on this covenant; for if he could, the heir 
could not. £Mansfield C. J. In the prefent cafe 
the anceftor might have fued, no doubt, and could 
have recovered the whole value of the eftate, if the 
other would not have conveyed: at this time of day 
there could have been no difficulty upon that point. 
No doubt the evidHon has nothing to do with the 

5 breach: 
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breach: it is the confequence of the breach. Heath J. 
It is only a confequential damage.]] The anceftor 
might have fued upon his requeft and the refufal in 
his life, and upon his deceafe the hpir might have 
requeued, and upon refufal might have fued, but the 
damages for the refufal of the releffor upon the requeft 
of the anceftor, furvived to the executors, and not to 
the heir. 

Cur. atlv. vult . 


1814. 

Kota 


v. 

Jones. 


Heath J. on this day delivered the judgment of the 
Court. 

This is a motion in arreft of judgment. This aftion 
appears to have been brought by the Plaintiff as heir of 
his father, againit the Defendant as executor of Richard 
Griffith, upon the covenant of the teftator; and the 
pleadings difclole tlicfe fa£ts>: by leafe and rcleafe of 
the dth and 7th of Ocither 1794., T. JVorge, and Grif¬ 
fith and his wife conveyed certain premifes to J. Kir.g ■ 
aud Griffith covenanted with J. King that he anti Mnrj 
his wife would do all reafonable acts for the further 
conveyance of the premiles. The pleadings further 
diiclofe, that there was a requeft made by Jchn King 
the anceftor, to Griffith , to levy a fine : that no fine was 
levied : that J. King the anceftor died j and the premifes 
defeended to the Plaintiff as the heir of John King , and 
that the Plaintiff has fince been evicled: and the quef- 
tion is, whether the Plaintiff can fuftain this action. 
It was admitted that this is a covenant which runs with 
the land. Under this covenant the heir might call for 
further affurances, even to levy a fine: he certainly 
might have called for the removal of a judgment, or 
other incumbrances. It appears that John King the 
anceftor, was a willing purchafer: he paid his purchafe- 
money, relying on the vendor’s covenant: he required 
him to perform it, but gave him time, and did not fue 

H h 3 him 
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1814. him inftantaneoufly for his ncglca, but waited for the 
event. It was wife fo to do, until the ultimate damage 
was fuftained; for otherwife he could not have recovered 
Jones. the whole value: the ultimate damage, then, not having 
been fuftained in the time of the anceftor, the a£tion 
remained to the hqir, (who reprefents the anceftor in 
refpe& of land, as the executor does in refpe& of per- 
fonalty,) in preference to the executor. Thefe are the 
principles of the cafe: how are the authorities ? There 
are few old authorities dire£lly in point, but there is 
one recent cafe that is directly applicable. The old 
authorities are, Fiizkerbert, N. B. Writ of Covenant , 
p.341. C. ** If a man make a covenant by deed to ano¬ 
ther, and his heirs, to enfeoff him and his heirs of the 
manor of JD. & c. now, if he will not do it, and 
he to whom the covenant is made dictli, his heir 
(hall have a writ of covenant upon that deed he 
cites the cafe of Sir Anthony Cool, Dy. 337.! alfo re¬ 
ported in Anderf 53. [Here his Lordfliip read the cafe.] 
The recent decifion is that of Kingdon v. Not tie , laft 
Eafler term, 1 Maule Sclnvyn , 355 . wherein the Court 

of King’s Bench held that the executor could not recover 
upon a breach of the Defendant’s covenant with the tef_ 
tator, that he, the Defendant, had a good title to convey, 
the teftatcr having fuftained no damage in his lifetime; 
therefore it follows that the heir might fo recover. The 
Court there follow the do&rine of Lucy v. Leving- 
ton , and thj^ advert to the circumftance which differs 
that cafe from this, that there the ultimate damage was 
fuftained in the time of the anceftor, and therefore the 
land did not defeend to the heir; confequently the 
covenant, which runs with the land, did not defeend 
to the heir. The confequence is, that this judgment 
ought not to be arrefted, and that the rule muft be 
difeharged. 


Rule difeharged. 
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Graves v. Eades. 


April »8. 


AUGHAN Serjt. had obtained a rule nlfi to fet 
afidc an execution for irregularity, upon the ground 
that the judgment had already been fatisfied. 

Shcpbcrd t Solicitor-General, (hewed caufe, upon the 
ground that the Plaintiff had difeharged a former exe¬ 
cution which had been iffued, upon payment of a certain 
fum to himfclf, but without receiving or focuring the 
cods to his attorney; and he therefore contended that 
the attorney was juft i Bed in the courfe, which, after de¬ 
mand of the cofts from the Defendant and refufal, he 
had taken, namely, in fuing out, without any confent of 
or communication with the Plaintiff, another execution 
for the amount of his cofts only. The Solicitor-General 
contended that this was a cafe of collufion between the 
two principals to wrong the Plaintiff's attorney, and he 
cited Weljh v. Hde y i Doug. 238. and Read v. D upper , 
6 T.R. 361. 


• A Plaintiff com- 
promifin^ the debt 
with the Defend¬ 
ant, and dilcharg- 
ing an execution, 
without providing 
for his attorney’s 
cofts, the Court 
\vi!! not permit the 
attorney of his 
own motion to 
fue out another 
execution for the 
cofts. 

in fuch a cafe 
the attorney ought 
to apply to the 
Court in the ftrft 
infbuice. 


Vaughan fupported his rule. 


Gibbs C. J. In this cafe there has been one execu¬ 
tion againft the Defendant: that execution is got rid of 
by a compromife between tlie Plaintiff, in perfon, and 
the Defendant. The Plaintiff’s attorney, againft his 
client’s confent, takes out another execution. This is 
a very ftrong mcafure: he curves for himlelf. Ought 
he not, as in that cafe of Welflo v. Halt) to have come 
to the Court in the firft inftance, and have taken out 
a rule to (hew caufe why the Defendant (hould not 

H h 3 pay 
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Eades. 


pay him the cofls? The rule muft be abfolute to 
fet afide the execution, but no a&ion ought to be 
brought. 

Rule abfolute. 


April s $. 


Foley v. Moline. 


It is not necef- J7EST Serjt. moved to fet afide the verdifl which bad 
fcry to communi- been founcL for the Plaintiff at the laft fittings at 

writer the faftand Guildhall , before Gibbs C. J., upon a policy of infurance, 
time of a (hip’s fail- U p 0n the ground that at the time when the owner’s agent, 
fiance" 1 render 'it™ w ^° ^ vc< * at Weymouth, wrote inftruclions to the broker in 
material to the London to effect the policy, the agent was apprif >d that 
probability of her .i ie bad a£lually failed on her voyage from Toughall 
to Weymouth , but did not communicate that fact to the 
broker, and confequently it was not made known to the 
underwriter j and he infilled that the time of a Chip’s 
failing, if known to the afiured, was a fa£t material to 
be communicated to the underwriters. 


The Court unanimoiifiv agreed that there was no pre¬ 
tence for the prepofuien, ns a general rule, that it was 

receffuTv to communicate to the underwriters whether 
• * 

the vefll-1, on which an ir.furance was propofed, had 
failed or not (a). There might he circumftanccs that 
would render that fcyft highly material, as if the Chip were 
a miffing fhip, or out of time j but this being a cafe in 
which there was no fuch ingredient, they 

Refufed the rule. 


(«) See Fort v. Lee , ante, iii< 
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41 * 


1814. 

April *9. 


r FHIS was an a£tion for money had and received, and Ajfumpfit win 

on an account dated 9 it was tried before Richards B. for the b f laB S 

or an account^ not* 

at the Suffix fpring aflizes 1814, when the Defendant withftanding the 

objected that the action could not be maintained under * tems on “cb Cd# 

the circumltances of the cafe. The learned Baron re- may be numeram ‘ 

ferved the point, but wiflted the cafe to go to the jury, 

who accordingly found a verdi£t for the Plaintiffs. The 

a&ion was brought to recover the balance of a banking 

account, which had run from 1800 to 1808. In 1808 

a balance was druck : between 1808 and 1811 a great 

many fums had been paid, but no balance druck. The 

balance now due appeared to be 134/. It was obje&ed, on 

the authority of Scott v. Macintojb , 2 Campb. 238., that 

ajfumpfit was not the proper form of adlion to try fuch a 

caufe, but that it ought to be an a&ion of account 9 and 

Campbell cites Gilb. Evid. 192. and 2 Keb. 781. Lincoln 

V. Parr. 


Shepherd , Solicitor-General, now moved to fet afide 
the verdi£t and enter a nonfuit, upon the ground that 
ajfumpfit could not be maintained. 

Gibbs C. J. A fad ufe is made of thefe nifiprius cafes. 
I remember that cafe: it was a cafe which it was im- 
poflible to try 9 and there is ufually a decency about 
counfel which prevents them from prefling that to a con¬ 
clusion which can never be concluded. It is impoflible 
it ever can have been decided, that if, upon differing an 
account, there appears money due upon certain items, 
an a&ion for money had and received cannot be main¬ 
tained. The ufe of the”a£Uon of account is, where 
the Plaintiff* wants an account, and cannot give evi- 

H h 4 dence 
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WlIXSliEAR. 


dence of his right without it; but if, by fubftrafling the 
amount of fix articles on the one fide, from the amount 
of nine articles on the other, the Plaintiff can make out 
that a balance is due to him, even of 50A, it is impofliblc 
to fay that the a&ion of ajfumpjit will not lie for that 
balance. Here the Plaintiff takes up the balance Hated 
on the account, proceeds with his evidence through 
many other items, and cltabliflies a balance due. 

Rule refufed. (a) 


(a) Arnold y. Webb. This 
caufe came on to be tried before 
Hampier J.,at the Taunton fpring 
aflizes 1X14. Ajfumpfit for the 
balance of an account. The 
briefs on both fides confided of 
about 30 brief iheets of accounts, 
clofL-iy written. The Plaintiff, 
with great abfurditv, refufed to 
refer. Gnjtlee, for the Defend¬ 
ant, objected, on the authority of 
Scott v. Macintojh , a Campb. 238. 
that accountrvas the proper form 
of a&ion.- and that ajj'umpjit would 
not lie. Dumpier J held, that 
whatever doubt might have been 
made upon the iV.bjtd a century 
back, the aiflion of ajfunt'jh lor 
the balance due 011 the rcfulr of 
numerous mercantile tranfaeYior.s 
had been io long 'maintained. 


that it was now much too late 
to make any ohjc&ion to it. 
llow long is the account to be, 
which is to prevent ajfumpjit 
from being maintained ? If af. 
Jumpfit will lie for the price of 
one parcel of goods, or to re- 
cover one fum lent, why not for 
two, and why not for twenty ? 
Although the accounts which the 
Plaintiff fo abfurdly prefled the 
Court to try, could not he exa¬ 
mined between the Friday when 
they were then fitting, and the 
following Monday morning, he 
could not fay that the aClion 
would not lie. Pell Serjt. and 
Cijf'ordy for the Plaintiff, at 
length fnereeded in perfuading 
him to refer. 
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Gibson v. Service. 

'JTIIS was an a&ion upon a policy of infurancc, ef¬ 
fected upon the American (hip Wajhington , at and 
from the Congo ‘ river on the coafl: of Africa to Charlef- 
toivn. The caufe was tried at Guildhall at the fittings 
after Hilary term 1814, before Gibbs C. J., when it ap¬ 
peared that at the time when the policy was cfFc£ted the 
Wajhington and an Englijh veflel named the Croydon , 
were both in the port of Liverpool. The Croydon took on 
board a cargo of gunpowder and arms, and before (he 
failed her owners had given to the officers of the 
cufloms at Liverpool, fecurity in treble the value of the 
arms and gunpowder exported, that the fame fhould be 
expended in trade on the coaft of Africa , which is re¬ 
quired by the ftatutes 29 G. 2. c. 16. f 1. 2. 3. and 4., 
and 33 G. 3. c. 2. f 4., coupled with a proclamation of 
his majefty of nth May 1803. The Croydon and Wajh¬ 
ington failed from Liverpool but before they failed it 
was agreed between their refpe&ive owners, that *the 
Croydon ffiould make over a part of the gunpowder and 
arms to the Wajhington , on the coafl of Africa, conceiv¬ 
ing it would flill make a part of the cargo of the Croydon. 
Gibbs C. J. thought that the agreement between the owners 
of the Croydon and Wajhington, that the Croydon fhould deli¬ 
ver to the Wajhington , on the coafl of Africa t arms and gun¬ 
powder which {he had legally taken on board for traffick¬ 
ing on that coafl, was illegal; that it was in efFe£l an 
illegal exportation by the Wajhington , which had given 
no fecurity that they fhould be trafficked with on that 
coafl. The effe£l was, that the Americans did, by this 
contrivance, get arms from this country. If fuch an 
agreement could take effc£t on the coafl of Africa* fo 
might it at the mouth of the river Thames , and the con fe- 

quence 


April 39. 

A veflel laden 
with arms and 
powder, which 
had given bond 
to employ them 
in trading on the 
coaft of Africa, 
in purfuance of 
an agreement 
made in England, 
difjiofed of part 
of the cargo on 
the coaft of Afri¬ 
ca, to a neutral 
American, bound 
for Charlejloiun ; 
Held that the 
voyage of the 
American was 
thereby rendered 
illegal, and inca¬ 
pable of infurancc. 
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Vb 

Service. 


quence would be, that an American would get a full 
loading of arms and gunpowder at the mouth of the 
river, and go off injured by Englifb underwriters. And 
under his Lord {hip’s direclion the Plaintiff was non- 
fuited. 


Bejl Scrjt. in this term moved to ftt afide the nonfuit, 
and have a new trial. The ack 33 G. 3. c 2. f 4. inflidts 
a fpecific punifliment, that the Ihip {hall be liable to 
forfeiture in which the arms and powder arc illegally 
exported: that mud ncceffarily mean the Britijh vcffcl 
in which the goods leave this country. The Croydon 
only is fubjedt to that penalty; the a£k does not fay two 
ihips fliall be forfeited, but one. The Wellington had not 
> offended ; flie was out of the jurifdickion of Englifb law, 
when {he took thefe goods on board. Suppofing that the 
agreement entered into, when {he took thefe goods on 
board, was illegal, the a£t does not fubjedk to forfeiture 
the {hip whofe owner enters into an illegal agreement, but 
the {hip which actually carries out the gunpowder. It 
may be inferred, that ihe party which the legiflature fub- 
jedks to the punifliment, is the party whofe a£k is meant to 
be prohibited; there is only one {hip therefore guilty, viz. 
that which carries the gunpowder to the coaft of Africa. 
The offence is carrying the prohibited articles from Eng¬ 
land, not taking them on board on the coaft of Africa , and 
the infurance is at and from the Congo river. The Wafh- 
ington had committed no offence, in taking goods from 
a {hip which had committed an offence. 

Giebs C. J. The affured is carrying into effedk the ille¬ 
gal act agreed on in this country. I have thought a great 
deal upon this cafe fincc 1 decided it, and I cannot raife 
to myfclf a doubt about the queftion. In all revenue 
matters, if a foreigner refidenr in a foreign country, aids 

to 
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to pack the goods for fmuggling, he cannot recover the 
price of them here. 

Heath J. The direftion is right. 

Chambre J. It is a fraudulent tranfaQion. 

Dallas J. A fraudulent agreement is entered into 
in this country between the owners of the two (hips, 
and it is carried into cffctt in Africa. 

Rule refufed. 



Andrew and Another v. Moorjiouse. 


■April j*. 


r J^HE Plaintiffs declared on a contract that in confider- 

ation thafcthe Plaintiffs would receive on board their i ance ; s arn y^,. 

(hip the Queen Charlotte , then in the port of London , ous, and may be fo 

and bound on a voyage to the Cape of Good Hope , 42 calks a P ftimof mone” 0 

of wine to be carried from London to the Cape, the Do to be paid at all 

fendant undertook to pay them after the rate of 5/. per ^" ts upon the 

ton for the calks, on delivery to the Defendant of proper ^ *fof ar < d t o°be* 

bills of lading of the calks on board the (hip, and averred carried on a voy- 

the receiving of the calks on board, to the admeafurc- aBe * ^ ! ,eu 

ment of 20 tons, and the delivery by the Plaintiffs of earning freight 

proper bills of lading, and that the vefl'el with the goods upon th * contin * 

, .. . , r ® , gency of the fliip’a 

failed on the voyage. The fecond count averred the arrival. 

confederation to be taking tlte goods on board in the 

port of London, and a promife to pay on requeft; the 

third count dated the confideration to be the taking on 

board and delivery of a bill of lading. There were alfo 

counts for work and labour and the money counts. 

The caufe was tried at Guildhall at the fittings after 

Hilary term 1814, before Gibbs C. J. The bill of lading 
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Andrew 

v. 

Moorhouse. 


contained the words, « freight for the faid goods being 
paid.” The broker who freighted the fliip, Rated that 
the contrail for the conveyance of the goods was verbal: 
the broker told the Defendant that the price of the freight 
of goods upon a voyage from London to the Cape was 
5/. paid in London, or 7/. paid at the Cape: the Plaintiff 
preferred the contrail at 5/. per ton. Soon after the 
veffel had failed, the broker called on the Defendant for 
payment: .the Defendant faid it would not yet be due for 
fome months, for that a certain period of credit was to 
be given. The broker replied, that that credit was given 
only in the cafe of large fum 9 , and this was a fmall fum; 
upon which the Defendant anfwered, that he would call 
and pay it on the following Monday. The veffel being loll 
before fire arrived at the Cape, Bc/ISv. ijt. for the Defend¬ 
ant, contended that freight had never been earned, and 
that the Plaintiff could not recover. That the meaning 
of the contrail was, that the Idler fum was to be paid 
in London, inffead of the greater fum being paid at the 
Cape, only on account of the difference in the exchange 
at the two places ; but that whether any money was to 
be paid at all, or whether, if paid, the fliip.owner fhould 
be entitled to retain it, depended on the contingency, 
whether the {hip ihould arrive at the Cape, and make 
delivery of the goods ; for that if (he did not, no freight 
was due. The Plaintiffs contended that the meaning of 
the contrail was, that if the Defendant eleiled to pay 
the leffer fum, the money was to be paid at all events, 
whether the fliip arrived or not, and became due on the 
taking of the goods on board, which was the full confi" 
deration for the money. Gibbs C. J. left it to the jury 
to decide, whether of the two, was the meaning of the 
contrail; and the jury found a vcrdi£t for the Plaintiffs, 
his Lordftiip granting permiflion to the Defendant to 
move to enter a noufuit. . 


Bcjl 
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Bejl in this term moved for a rule, upon the au¬ 
thority of Majhiter v. Buller and Another , 1 Campb. 84 * 
If this money had been adually paid, it could now be 
recovered back again, becaufe freight had never been 
earned. There was no evidence here that the money 
was to be paid and finally retained, whether the owner 
of die goods ihould obtain any reciprocal advantage or 
not; it is only faid the money was to be paid in advance. ■ 
The 5/. paid in London was worth as much or more 
than die 7/. paid at the Cape; the difference of exchange 
was as much, and no man would be fo unjuft to himfelf 
as to pay his money with the chance of obtaining no¬ 
thing for it. Eyery principle of policy and juft ice which 
guided the old law of freight, ought to prevent the 
contra£t from being ftretched beyond its fair meaning. 


1814. 

*— " ■ n 

Andrew 


v. 

Moorhouie. 


Gibb's C. J. Nothing turned on the bill of lading, 
the terms of which would equally apply to either con- 
ftru&ion. 'Hie cafe was this: that which was called 
the freight was to be paid before the fliip fet out; but 
the party was not by ufing that word precluded from 
getting at the true meaning of his contract. The fliip 
was loft, and, confequently, freight was never earned : 
the queftion was, whether, the goods being laden, the 
money was to be paid in London abfolutely, or whether 
it was to be paid only in cafe the goods arrived at the 
Cape of Good Hope. The counfel for the Defendant does 
not take a correct view of the fa&s: he fuppofes them 
not to be in any refpe£t diftinguifliable from Majhiter v. 
Buller. If it were fo, we certainly Ihould not difpofe 
of the cafe without further confideration: but it is dif- 
tinguifhable in a mod material point. Ma/Juter v. Buller 
turned wholly on the bill of lading. In Lord Ellenbo - 
rough's view of the cafe of Mejlnter v. Buller , the money 
did not become a debt unlefs the goods were delivered: 
it would be too abfurd to put on that contract: the con- 

ftru&ion. 
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Moohhouse. 


ftru£tion, that the money might, be paid this day in 
London , and that afterwards, if the goods did not arrive, 
the Plaintiff might recover it back again. I ihould have 
doubted on thofe words, ** the ihippers paying freight 
for the laid goods in London but Lord Ellenborough 
thought that on the words of that contra£1, the llipu,- 
lation only changed the place of payment; that the 
meaning was, that freight ihould be paid, ftri£tly fo 
called, which could not be due till the delivery of the 
goods at the port of 'difeharge. There was no indica¬ 
tion there of an intent that if the freight were not 
earned, the money might not be recovered back. Here 
is an indication not only of the place where it was to be 
paid, but alfo of the time when it was to become due, 
which was not the cafe there. The broker calls for 
the money: the Defendant fays, you call on me very' 
quickly ; it will not yet be due for fome months. No, 
fays the broker, that credit is only given with large 
fums. Then, fays the Defendant, I will pay it on 
Monday. I left it to the jury to confider whether the 
agreement intended merely to change the place where 
the freight fhould be payable, in cafe any freight ihould 
be earned, or whether in lieu of a contra£l for freight, 
it was intended that this fum ihould be payable in all 
events after ihipping the goods; and the jury found that 
the meaning of the agreement was, that the money ihould 
be paid at all events upon the delivery of the goods on 
board the ihip here. I believe they were very much 
guided by the conftru&ion which the parties themfelvcs 
had put on the agreement when the Defendant was 
called on for the payment of the freight; for lie did not 
then difpute that the money was due as a debt, but only 
the length of credit. In Blakey v. Dixon , 2 Bof. Pull. 
321. Lord Eldon , on demurrer, held that, becaufe the 
ihip had not arrived, freight could not be recovered on 
a declaration for * e money due for freight,” but faid he 

ihould 
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fhould have had no difficulty in framing a declaration that 
would enable him to recover on a contrail to pay the 
freight when the goods were put on board. It fignifies 
not what name is given to the money j the Defendant is 
milled by the ambiguity of the phrafe freight: there is 
no doubt but that a man may agree to pay money on 
the delivery of the goods on board the (hip, call it what 
you will. The qucftion is, what was the contrail in 
this cafe. The jury have decided it, and I cannct quar¬ 
rel with their verdiil. 


1814. 

Andrew 


v. 

MoorhouA 


Heath J. I cannot quarrel with the verdicl: it 
was a qucftion for the jury, and I think the verdict is 
perfectly right. 

Chambre J. The general law rcfpecling freight is 
fuch as it has been Hated*, but it is competent for the 
parties to make their own contrail a for themfelves : it 
was in this cafe peculiarly the province of the jury to 
fay what the agreement was; the cafe was very pro¬ 
perly left to them; and I think they have found a right 
verdiit. 


Dallas J. concurred. 


Rule refufed. 



44° 


CASES ik EASTER TERM 


i8!4‘ 
*—»—* 


April 30. 

The landing in 
a common mea¬ 
dowy of fiih taken 
on hooks laid in a 
river hounding the 
meadowy which 
river is the feveral 
filhery of one to 
whom the ground 
where the fiih are 
landed does not 
belongy is not a 
taking of fiih in 
a ftream in an in- 
clofed ground, 
within the ftatute 
5 G- 3 ‘ C.I 4 /- 3 - 
Nor is the fiihing 
in a river from the 
Plaintiff’s meadow 
on which the river 
abuts, incloicd on 
the other fides, but 
not fenced down 
the Jilum aqua, 
the land on the 
oppofite fide be¬ 
longing to another. 


Lisle v. Brown. 

r J'HIS was an a&ion of debt upon the ftatute 5 G. 3. 

e. 14. f 3., alleging that the Defendant did in a 
certain ftream of water of the Plaintiff, not being in any 
park or paddock, or in any garden, orchard, or yard, 
adjoining or belonging to a dwelling houfe, but in a 
certain other inclofcd ground, the private property of 
J. C. Compton , Efq., without the confent of the Plaintiff, 
the then owner of rhe filhery of and in the ^aid ftream of 
water, take, kill, and deftroy, divers fifii, the Defendant 
at the time of the taking thereof not having any juft 
right or claim in the aforefaid ftream or the filhery 
thereof, to take, &c. the fuid fiih therein. There was a 
fourth count for attempting to kill fifii in a certain 
ftream of water of the Plaintiff, in an inclofcd ground, 
the property of the Plaintiff, viz. in another part of 
Ellingham mead called the Great IJland. Upon the trial 
of the caufe at the Winchejler fpring aflizes 1814, before 
Bayley J. it appeared that die Plaintiff was pofiefied of 
the feveral filhery, and perhaps the foil of fuch part of 
the river Avon as ran within his manor of Moyle's Court 
in the parifii of Ellingham : the river formed .one boun¬ 
dary of a large common meadow within that manor, 
called Ellingham Mead, the property of many different 
perfons, one part of which, at one end abutting on the 
river, belonged to Mr. Compton , in which part the De¬ 
fendant had been feen to ft and and land fiih caught on 
night hooks laid in the river; the ground on the oppofite 
fide of the river was not the Plaintiff’s land, but it 
was enclofed. Ellingham mead ha& a boundary fence 
round its other fides. As to the clofe mentioned in the 
fourth count, the evidence was, that it was inclofed on all 

3 fides 
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iides except that which abutted on the river, but therp 
was no fence down the Jilum aqua. The caufe being 
undefended, Bayley J. doubted whether either Ute com¬ 
mon meadow mentioned in the firft count, or the dole 
abutting on the river in the fourth count, was an in- 
clofed meadow within the meaning of the ftatute, and 
defired the cafe might ftand over till the next day, when 
he nonfuited the Plaintiff, with liberty to move, if he 
ihould think the queftion maintainable. 



Lcsle 


v. 

Baowx. 


Pell Scrjt. now moved to fet afide the nonfuit and 
have a new trial, on the ground that the river was within 
the gieadow’. He urged that this was a very con- 
fiderable queftion, for that it would almoft defeat the 
meaning of the a£t, and throw out of its prote&ion 
a very large proportion of the property intended 
to be guarded by it, if it Ihould be held that a ftream 
which flows between the inclofed lands of two pro¬ 
prietors, each of whom has the foil or filhery ad Jilum 
aqua , does not come within the purview of the ftatute. 
This was as much an inclofed ground as the nature of 
the p rop er ty would admit. In feveral cafes a doubt had 
been raifed on this queftion. 

Gibbs C. J. How can the a&ion be maintained ? 

> 

The allegation in the firft count is, that the fiihing 
was in the inclofed mead of Compton, which you ftate 
to be EUingbam Mead, and the proof is, that the fiih¬ 
ing was not in that mead, but in a river bounding 
EUingbam mead, but which river was no part of that 
meadow. With vefpe& to the fourth count, as at pre- 
fefat advifed; I certainly agree with my brother Bayley, 
that this was not a ftream in an inclofed ground. It is 
property, which, from the nature of the'thing, is not and 
cannot be inclofed. How can we then fay it is inclofed 
VoL* V. It land? 
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1814. 

Tyi 

V. 

Brown. 


April 30. 

The Court held 
that upon a decla¬ 
ration for breaking 
the Plaintiff’s 
clofe, treading his 
grafs, and hunting 
for game, and 
other -wrongs, 

500/. were not 
exceffive damages 
for a trefpafs in 
fporting, perfe- 
vered in in de¬ 
fiance of notice, 
and accompanied 
with indecent and 
offcnfive ifcanea- 
nor. 


land? It would be improper for us to grant a rule 
where we have no doubt upon the queftion. 

Heath J. The Plaintiff has his common law re¬ 
medy. 

The reft of The Court concurred in 

Refuting the Rule. 


Merest, Efq. v. Harvey. 

'J'RESP ASS for forcibly breaking and enteri^ the 
Plaintiff's clofe, called Brandon Road Bred, part of 
Longford Field, and with feet in walking, and with dogs, 
treading down and fpoiling the Plaintiff’s grafs, and 
with dogs and guns fearching, hunting, and beating for 
game there, and doing other wrongs. The caufe was 
tried before Heath J. at the Norfolk fpring aflizes 1814. 
The evidence was, that in September the Plaintiff, a 
gentleman of fortune, was {hooting on his own manor 
and eftate, in a common field contiguous to the high- 
way, when the Defendant, a banker, a magiftrate, and 
a member of parliament, who had dined and drank 
freely after taking the fame diverfion of (hooting, paffed 
along the road in his carriage, and, quitting it, went 
up to the Plaintiff and told him he would join his 
party, which the Plaintiff pofitively declined, inquired 
his name, and gave him notice not to fport on the Plain¬ 
tiff’s land; but the Defendant declared with an oath 
that he would (hoot, and accordingly fired feveral times, 
upon the Plaintiff’s land, at the birds which the Plain¬ 
tiff found, propofed to borrow fome {hot of the Plain¬ 
tiff, when he had exhausted his own, and ufed very in¬ 
temperate language, threatening, in his capacity of a 
a magiftrate, to commit the Plaintiff, and defying him 

7 te 
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to bring any aft ion. The witnefles defcribed his conduft 
as being that of a drunken or infane perfon. The Plain¬ 
tiff condufted himfelf with the utmoft coolnefs and 
propriety. A fpecial jury found a verdift for the Plain¬ 
tiff for the whole damages in the declaration} 500/. | 
which verdift 


1814. 
—— v*— 
Merest 


V. 

Harvey. 


Blojprt Serjt.y now moved to fet afide for etfcefs; 
for, he faid, the Defendant's conduct mult have pro¬ 
ceeded from intoxication or infanity, as it was de¬ 
scribed by the witnefles: the jury feemed to have con- 
fidered, not what they ought to give as a compenfation 
for the Injury fuftained, but what they, as lords of ma¬ 
nors in a fporting county, where the jealoufy of pre¬ 
ferring the game was carried to an cxcefs, fhould like 
to receive in Similar circumftances. 

Gibbs C. J. I wish to know, in a cafe where a man 
difregards every principle which aftuates the conduft of 
gentlemen, what is to reftrain him except large damages? 
To be fare, one can hardly conceive worfe conduft 
than this. What would be faid to a perfon in a low 
Situation of life, who fhould behave himfelf in this 
manner ? I do not know upon what principle we can 
grant a rule in this cafe, unlefs we were to lay it down 
that the jury are not juftified in giving more than the 
abfolute pecuniary damage that the Plaintiff may fuftain. 
Suppofe a gentleman has a paved walk in his paddock, 
before his window, and that a man intrudes and walks 
up and down before the window of his lioufe, and looks 
in while the owner is at dinner, is the trefpafler to be 
permitted to fay, ** here is a halfpenny for you, which 
is the full extent of all the mifehief I have done ?” 
Would that be a compenfation ? I cannot fay that it 
would be. 


Ii 2 


Heath 
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Merest 


V. 

Harvey. 


Heath J. I remember a cafe where a jury gave 
500/. damages for merely knocking a man’s hat off j and 
the Court refufed a new trial. There was not one 
country gentleman in a hundred, who would have be¬ 
haved with the laudable and dignified coolnefs which this 
Plaintiff did. It goes to prevent the praftice of duel¬ 
ling, if juries are permitted to punifh infult by exem¬ 
plary damages. 

Rule refufed. 


■April 30. 


Holroyd and Others, Affignees of Hall, . a 
Bankrupt, v. Whitehead and Others. 


A banker, who 'J'HIS was an aftion for money had and received, 

j>ays acce P t_ brought to recover money, which had been paid to 

who ha*made™” Defendants, and it was tried at Guildhall, at the 

payable at the fittings after Hilary term 1814, before Gibbs C. J. The 

banking-houfe, 11 f a £ s we re*thcfe. The bankrupt had by his acceptance 
not fuch a creditor r j r 

In relpe& of a bill of a bill for 300/. made it payable at the houfe of the 


drawn, negotiated, 
or accepted by the 
cuftomer, as is 
protected by 

19 C. 4.C.J2 /.T. 

in receiving, with¬ 
out notice, the 
amount of his 
debt after the 
bankruptcy of his 
Cuftomer. 


Defendants, who were his bankers, it fell due on the 
8th of Augujl , a Saturday , and on that day was prefented 
to them, and they paid it, having at that time, as it after¬ 
wards appeared upon a flatemcnt of the bankrupt’s 
banking account, a balance of 54/. only in their hands : 
the bankrupt, on the morning of Monday the toth, as foon 
as the Defendants’ fhop was open, paid them 250/. to the 
credit of his account there. He had committed an aft 


of bankruptcy on the preceding Wedtufday the 5th of 
Augujl, and a docket was ftruck againft him on the 8th, 
on which a commiffion iflued on the 17th. The De¬ 
fendants when they received the money had no know¬ 
ledge of HalPs having committed an aft of bankruptcy. 
The jury found a verdift for the Plaintiffs. 


Shepherd 



in the Fifty-fourth Tear of GEORGE IIL 


445 


Shepherd Solicitor-General, now moved to fet afide 
the verdict, and enter a nonfuit, contending that the pay¬ 
ment of the 250/. was prote&ed by the ftatute 19 G. 2. 
c. 33. f 1. for that the Defendants were creditors in 
refpeft of a bill drawn by the bankrupt, namely, his 
direction to them to pay his acceptance: if he h;»d drawn 
a draft upon the Defendants, and they had paid it, that 
would h^ve been a thing upon which they could have 
maintained an a£tion againft him, and this dire£tion to 
pay his acceptance was equivalent to it. 


XS14. 

*<i — V rnj 

Holrovu 


v. 

Whiteheai*. 


Gibbs C. J. If this, inftead of an acceptance made 
by the bankrupt payable. at the defendants’, had been a 
draft drawn upon them, it would not even then have been 
within the ftatute : the ftatute contemplates bills accepted 
by the bankrupt in refpeft of which debts arife to the 
creditor. If a man draws a bill on another, who pays 
it, the drawee cannot afterwards bring an a£tion againft 
the drawer thereupon, as if he was the bearer of the 
bill. He does not take the bill as an indorfee : he dis¬ 
charges the bill. It has been held at law, that, if one of 
two obligors difcharges a bond, he cannot fft it up and 
recover on it againft the other: here the bankrupt defires 
by an order written on the bill, that the Defendants as 
his agents will pay the bill. The Defendants never 
become indorfees, or holders of the bill: the cafe is the 
fame as if the bankrupt had written a letter to the De¬ 
fendants, defiring them to pay a fum of money: when 
they have done it, there is an end of the letter ; it is not 
transferred to them as a negotiated inftrumcnt. This is 
not within the words of the a£l, which are “ a perfon who 
{hall be really and bond JUe a creditor of the bankrupt, 
for or in refpeft of any bill or bills of exchange, really 
and bond fide drawn, negotiated, or accepted by fuch 
bankrupt.” 

It 3 


Chambkk 
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Chambre J. This is merely a loan of money. The 
aft is confined to two cafes, firit, where the. money may 
be recovered ik an aft ion for goods fold and delivered, 
and focondly, where an aft ion may be brought againft 
the bankrupt upon the bills. This is neither of thofe 
cafes; it is merely the cafe, that the bankrupt finding 
his account over-drawn, and thinking it a hard cafe on 
the bankers, fends them this fum. 

Rule refufed. 


April 30. 


Livesey and Others v . Willis. 


The affignecs of 
an infolvent eftate 
advanced to a 
broker, with whom 
the infolvent had, 
before the afiign- 

jnent, lodged goods 

for falc, a fum for 
payment of the 
duties on the 
goods, upon his re- 
prelcntation that 
lie could by the fale 
at a price named, 
difeharge his own 
lien, and raife a 
furplus for the 
eltate: the fale at 
that .price being 
defeated, held that 
the afligneea might 
recover back the 
fum they had ad¬ 
vanced to pay the 
duties. 


r JTIIS was an aftion for money had and received *, it 
was tried before Gibbs C. J. at the London fittings 
after Hilary term 1814. The Defendant having accepted 
a bill for Spro/lons, for 327/., to indemnify him, they 
direfted him to land fome barillas, their property, in his 
own name^or the purpofe of felling it, and to pay the 
freight and charges thereon ; which he accordingly did. 
Before any fale, they ailigned their property, for the 
benefit of their creditors, to the Plaintiffs, who, upon a 
reprefentation by the Defendant, that he could fell the 
barilla at a price named, which would leave a furplus 
after difeharging his lien, and that he wanted a fum to 
pay the cuftom houfe duties, advanced him 105/. for that 
purpofe; the Defendant contraftcd for the fale; but 
the purchafer finding the bulk not anfwcrable to the 
fample, refufed to complete the purchafc ; and the De¬ 
fendant afterwards fold it fiflt a lefs fum to another, 
whereupon the Plaintilfs fued for repayment qf the 
money they had advanced, and obtained a verdift; 
which 


Vaughan 
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Vaughan Serjt. now moved to fet afide, upon the 
ground that the Defendant had a lien upon the barilla 
for the amount of the acceptance fo% which it was 
pledged, and that as the fale had produced no furplus 
above that amount, the Plaintiffs were not entitled to re¬ 
cover any thing. 

Gibbs C. J. I referved the point, but without giving 
the Defendant much encouragement. If the Spro/lons , 
who put thefe barillas into the hands of the broker, had 
themfelves advanced him this fum, it never could have 
been recovered back. With the truftees it was a differ¬ 
ent cafe. The Plaintiffs have paid the money upon a 
consideration which has failed. The confederation on 
which they paid it, was, that the barilla ihould be fold 
for 34/. per ton, but for caufes unknown to them, and 
for which they were not anfwerable, the barilla produced 
lefs. The Court is unanimous that the verdi£t is right, 
and that the Plaintiffs are entitled to recover their 105/. 

Rule refufed. 



Pinto v, Santos. 


April jo. 


EST Serjt. moved to fet afide the verdi&, which 
had paffed for the Defendant in this cafe at the 
trial at the London fittings after laft Hilary term, before 
Gibbs C. J., under the following circumftances. The 
Plaintiff Antonio Pinto was owner of the Chip Fame , and 
part of the cargo. The {hip had been captured and 
brought into this country, and libelled in the Court of 
Admiralty; and Emanuel Pinto was employed as the 
agtnt, not only of this Plaintiff, but of the owners of the 
general cargo, to profecute the matter in that court. 

the agent, liable to any proprietor in an 

I i 4 A fen 


A banker \ 
receives a fun 
the property < 
feveral perfon 
from their age 
who is charg< 
divide it amo: 
them in difiii 
proportions k 
to the bankei 
not, after pai 
the money h 
been drawn < 
and diftributi 
adtion for his 
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1814. 

Pinto 

Santos. 


A fentence of liberation was pronounced, and the whole 
money was paid by the regiftrar of that court in three 
large fums, in each of which every claimant had an in- 
tereft, to Emanuel Pinto , who paid the whole to his 
bankers Gaietano de Santos , the Defendant’s teftator, and 
two others who died before him. Gaietano de Santos 
was himfelf the tranflator and interpreter of all the 
papers of the caufe in the Admiralty Court, and among 
them was a proceeding of the Court, in which the Court 
decreed how much of the proceeds fhould be reftored to 
each of the feveral individual claimants for the {hip 
Fame and cargo, as agent for all -of whom Gaietano de 
Santos had himfelf been privy to making the claim, and 
inftituting the proceeding, Santos therefore, as Bejl con¬ 
tended, knew from thefe feveral papers, not only that 
Emanuel Pintos was merely an agent, but he knew how 
much of the joint fund belonged to each of die claim¬ 
ants. Emanuel Pinto drew out various fums, to the 
amount of 7,300/. and at length went abroad, and hav¬ 
ing fome difpute with the other proprietors, they revoked 
his authority ^o aft as their agent, and he gave notice to 
the Defendants to pay over the refidue of the money, 
which was about 2,700/., to no one without his own 
order: the Plaintiff who had by far the largeft {hare in 
the property, claimed all this remaining money as his 
own: the Defendants declared their readinefs to pay 
to whomfoever it belonged, but {aid that as they re¬ 
ceived it from Emanuel, they could pay it to no one elfe. 
Gibbs C. J. thought this differed very much from the 
cafe where a perfon depofits in a bank the money of one 
individual, for whom he is employed a6 agent; here the 
bankers faw about 7000/. drawn out by Emanuel Pintos , 
and diftributed by him as it became due} the bailors 
took no notice to whom it was diftributively due, and 
the Chief Juft ice thought it too much to fay, they were 
anfwerable to any perfon except Emanuel Pinto who 

depo- 
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depofited it, and fo left it to the jury, who found, under 1814. 
his dire&ion, a verdi£t for the Defendant. 

Pinto 

V. 

Bejl now contended, that after the authority of Ema- Santos. 
nuel Pinto was countermanded, Santos had no further 
right to pay any of the money to him. This, he urged, 
was taken out of the general rule by the circumftance of 
the Defendant having notice that Emanuel was only an 
agent, and that the money was the money of others; the 
exprefs prohibition, given by Emanuel to Santos , on 
which much ftrefs had been placed by the Defendant; 
was immaterial. 

Gibbs C. J. This is not like the cafe of one man 
paying into a bank a fum belonging to one other perfon. 

Emanuel receives a large fum of money, about 10,000/., 
to be afterwards diftributed by himfelf to certain other 
perfons. He pays it to the Defendants as bankers, he 
draws out 7,300/. and leaves 2,700/. in their hands. 

Antonio requires the Defendant to pay him that money, 
becaufe Emanuel was only an agent, and the money was 
partly the Plaintiffs. The Defendant refufes, becaufe 
he knows that Emanuel was an agent for many, and 
though he knows that the Plaintiff has an intereft, he 
cannot tell how much Emanuel Pinto has diftributed, or 
to whom he has diftributed any, or what {hares; and 
therefore he cannot tell how much of the refidue be¬ 
longs to the Plaintiff, or to the others, and declares he 
will account to Emanuel and to him only, or that if the 
Plaintiff will file a bill in equity, he is willing to account. 

The a£tion under thefe circumftances cannot be main¬ 
tained. 

The reft of the Court concurring, the 

Rule was refufed. 
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<—,—1 

May 2. Browning and Another, Affignees of Morgan, 

a Bankrupt, v, Stallard. 


A. fells goods 
to B. who being 
unable to pay, 
transfers them to 
C| who promifes 
A. to pay for them. 
This is a new fele 
to C-, and not a 
mere promife by 
C. to pay the debt 
of JB, 


'JTIIS was an a£tion brought by the Plaintiffs to recover 
the value of a calk of gin fold by Morgan the bank- 
rupt, under the following circumftances. The gin was 
ordered by and delivered to Phillips , a publican, who be¬ 
coming unable to'pay for it, gave it over to the Defendant: 
when the rider of Morgan applied to Phillips for pay¬ 
ment of his demand, Phillips told him that as to the reft 
of his bill, he could.fay nothing, as to this calk of gin, he 
had fent it to another of the publicans, who would pay 
him when he came round again. The Defendant came 
in, and this was repeated in his prefence, and he agreed 
to it. Pell Serjt. for the Defendant, obje&ed that this, 
which was not in writing, was void, as being a mere 
promife of the Defendant to pay the debt of another, and 
that the gin having been originally fold to Phillips , the 
mere taking poffeflion of it by Stallard would not give 
the Plaintiffs any caufe of adlion upon any other ground. 
Chambre 3 . before whom it was tried, thought this was a 
transfer of the fale by the confent of all parties, and not 
an agreement to pay the debt of another, and the jury 
found a verdict for the Plaintiff. 


Pell Serjt. now moved to fet a fide this verdict, and 
have a new trial. 

The Court held that this was not an agreement to 
anfwcr for the debt of another, but was, with the con¬ 
fent of Phillips , and the Plaintiffs, and the Defendant, a 
transfer of the goods to the Defendant. An action could 
After that confent no longer have been maintained again If 
Phillips for the goods. It was a new fale of them to the 
Defendant. 


Rule refufed 
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Jacob v. King. 


May a. 


^HEP HERD Solicitor-General, moved to fet afide the 
proceedings in this court in replevin, and that the 
fheriff might reftore the goods to the Defendant, 
whofe property he contended they were, under the fol¬ 
lowing circumftances: the Defendant had diftreined for 
rent, and had caufed the goods diftreined to be appraifed 
on the premifes, under the ftat. 11 G. 2. c. 19. f. 10., and 
at the end of five days had removed the goods from the 
tenant’s premifes, to a pound covert, where, before 
they had been a£tually fold, the Plaintiff had fince 
replevied them. The Solicitor-General contended that the 
right to replevy ceafed upon the Plaintiff’s removing the 
goods at the end of the five days; or that at all events it 
ceafed upon the appraifement being made, by which 
procefs the goods had become the property of the land¬ 
lord, at the price afeertained by the appraifement. He 
alfo complained that the fheriff had been guilty of laches 
in delaying the taking a replevin bond. 


Neither the re 
moral of a difiref 
for rent from the 
demifed premifes 
after five days, no 
an appraifement c 
the diftreis, takes 
away the tenant’) 
right to replevy. 


Gibbs C. J. The goods are diftreined, they remain in 
the landlord’s cuftody on the premifes five days, they are 
appraifed ; at the end of the five days they are removed 
from the premifes and not fold, and after they are 
removed, and while they continue unfold the tenant re¬ 
plevies them, and the ftieriiT reftores them. The De¬ 
fendant contends, that after the five days the right to 
replevy ceafed, or at leaft that by the appraifement, the 
goods became the property of the landlord. I cannot 
think that the ftatutc of William £5* Mary , takes away 
the right to replevy after the five days, nor can I think 
that the ftatute of 19 G. 2. c. 19. f 10. makes the ap- 
praifemeut on the premifes fo to change the property, 

that 
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May %. 

Submiffion to 
arbitration by deed 
may be revoked 
by deed and no¬ 
tice of revocation* 
before award 
made. 

But the arbitra¬ 
tors are right in 
afterwards pro¬ 
ceeding to award* 
becaufe the party 
continuing in fub- 
nuffion is entitled 
to his allion for 
damages on non¬ 
performance of 
the covenant to 
abide the award. 

So* if bound in 
a penalty* the pe¬ 
nalty is not avoid¬ 
ed by the revoca¬ 
tion. 

But after the 
revocation* the 
fubmiffion ought 
not to be made a 
rule of Court. 
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that the tenant may not replevy them. After a fale I 
grant the purchafer has a right to take the goods and 
retain them* but until a fale* I think it is competent to 
the Plaintiff to replevy the goods. I therefore fee no 
ground to fet afide the proceedings. 

Heath J. There are in the ilatute no negative 
words whatfoever* and at common law the goods were 
at all times rcplevifable. 

The other Judges concurred in refilling the applica¬ 
tion. 


Kino v. Joseph. 

T^HE parties had fubmitted to arbitration, and by deed 
covenanted to perform the award: the Plaintiff, 
after the caufe had been heard, by deed of 2ill September 
revoked his fubmiffion, and on the 24th gave notice of 
the revocation to the arbitrators and Defendant. The arbi¬ 
trators made their award on the 25 th of September, and 
the Defendant on the 6th of November made the fub- 
miffion a rule of Court. Shepherd Solicitor-General, for 
the Defendant, had obtained a rule for an attachment 
againft the Plaintiff for not performing the award; and 
Pell Serjt. for the Plaintiff, had obtained a rule nift, for 
fetting afide as well the attachment, as the award, upon 
affidavits of the merits, (which were not gone into,) and 
that the rule for making the fubmiffion a rule of court 
might be discharged. The crofs rules were now dif- 
cuffed together. Pell urged that the revocation being 
valid, as was fettled in Milne v. Gratrix , 7 Eajl, 608., 
the award ought never to have been made, and the 
Court would fet it afide: if it were contended that the 
fubmiffion was not in this cafe well revoked by the deed 
1 6 of 
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of 21ft September, becaufe the fubmiffion was to William 
Ludlam and two others, and the revocation was of the 
authority given to James Ludlam and two others, the 
anfwer was, that the fubmiffion is ita quid the award 
be made by the arbitrators or any two of them, fo that 
the authority was well revoked as to two of the three, at 
leaft ; and William Ludlam alone, even if his authority 
flood unrevoked, could make no award. 

Shepherd contrh , infilled that after evidence given the 
Plaintiff had no longer a power of revocation; and even 
if he had the revocation of the authority fuppofed to be 
given to James Ludlam and two others, was no revoca¬ 
tion of the authority given to William Ludlam and two 
others, which was an entire authority, as to any one of 
them j and he was therefore entitled to maintain his 
attachment. 

Gibbs C. J. If the Plaintiff lias covenanted to per¬ 
form an award, and an award is made, the party cannot, 
by revoking his authority, relieve himfelf from the a£lion 
of covenant; nor will the Court in fuch cafe fet afide 
the award, becaufe it would deprive the other party of 
his a£lion j and if the award is, according to the Plaintiff’s 
own do&rine, void, it would be fuperfluous fo to do. 
My prefent impreffion is, that if there be a penalty, the 
penalty cannot be revoked : but that the authority may 
be revoked at any time before award made. I take it 
to be quite clear, that where an award is made under 
fuch circumftances, the Court will not grant an attach¬ 
ment for non performance of‘the award, but will leave 
the Plaintiff to his a&ion: that difpofes of the rule for 
an attachment. As to that part of the rule winch has 
for its objeff the fetting afide the rule of court recording 
the fubmiffion, the fubmiffion (hould never have been 
made a rule of court after this revocation: as to the laft 

point 


453 

1614. 



Joseph. 



454 


CASES in EASTER TERM 


1814. point made, the Court will certainly not fuftain the 

v——J attachment upon it, though it is an extremely ingenious 

and acute fuggeftion of the attorney. 

Joseph. 

Chambre J. The diftin&ion is taken in Milne v. 
Gratrix , that after the agreement to make the fubmiflion 
a rule of court is executed, and the rule obtained, the 
authority to make it a rule of court cannot be revoked, 
but after die agreement to make the fubmiflion a rule of 
court, and before the rule is obtained, it may ; without 
fuch an agreement it cannot be made a rule of court at all. 

The rule for the attachment was difeharged ; the rule 
for fetting aiide the award, was difeharged: the rule 
to fet aiide the Tule for making the fubmiflion a rule 
of Court, was made abfolute. 


May *. Alder v. Savill and Others. 


An award be* 
tween a Ieflee and 
a neighbour, 
awarding an a& 
to be done for the 
benefit of the lat¬ 
ter by the lefiee, 
which would be 
wafte upon the 
eftate of the leilor, 
if bad. 


'J'HE Plaintiff declared in his firft count that lie was 
poffeffed of a term in a farm in the parifh of EJher , 
near the river Mole , and that the Defendants contriving 
to injure him in his occupation thereof, wrongfully con* 
ftru&ed certain floodgates and machinery of and belong¬ 
ing to certain mills in their occupation over or near to 
that river, and kept the fame fo conftrufted for a long 


Scmblct that if % mill-head pens back the water upon the adjoining lands and injures 
them, but in conference of defective conftru&ion and want of repair in the wheels and 
wafte gates, the mill-pond is, by the working of the mill at feafons wholly feiedted 
by the miller without the control of the land owner, fo loon and fo frequently ex* 
haufted that the adjoining lands are frequently relieved from the ftagmting water, and 
fufier but fmaU damage, the miller is jullified in repairing and improving the con- 
ftn-.cfHon of his mill, and thereby penning back the water upon his neighbour's land 
on the fame level, for longer periods, although he thereby occalions him a greater 
damage. 

fpace 
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fpace of time, and thereby, during that rime, on divers 
days wrongfully penned up, obftru&ed, diverted, and 
turned divers large quantities of the water of the river, 
out of, and from its ancient and accuftomed courfe, and 
caufed the fame to run and flow higher than it before 
had done, or ought to do, and to overflow the Plain¬ 
tiff’s farm and lands, &c-, and that he had thereby, and 
otherwife by means of the premifes, been greatly pre¬ 
judiced in his poffeflion. The Plaintiff, in his fecond 
count alleged, that by means of certain floodgates and 
machinery, the Defendants wrongfully diverted and 
turned large quantities of the water of the river into 
and upon and caufed the fame to overflow the Plain¬ 
tiff’s lands. At the Surrey Lent afiizes 1813, *he parties 
agreed to refer upon terms, in purfuance of which an 
order of nifi prius was afterwards drawn up, referring it 
to a gentleman of the bar to fettle all matters in differ¬ 
ence in that caufe between the parties, and to order and 
determine what he (hould think fit to be done by either 
of them, refpe&ing the matters in difpute. And it was 
ordered that the cods of that caufe (hould abide the 
event of the award. Upon the view of the aibitrator 
and examination of numerous witneffes, it appeared, 
that the Defendants were occupiers of a mill upon the 
river Mole t and the Plaintiff was the occupier of certain 
meadows adjoining that part of the river which was the 
Defendants’ mill-pond, and fituate about a mile higher 
up the ftream than the mills: certain ditches, coming 
down from lands more remote from the river than the 
Plaintiff’s farm, traverfed thefe meadows the level 
of which was below the water level of the full mill¬ 
pond, and were intended to difeharge into the river the 
drainage of the country. At the mouths of thefe ditches 
the former occupiers of the Plaintiff’s land had, about 
30 years before the a£tion, ere&ed, and occaflonally 
repaired certain penftocks or valves, which freely opened 

to 
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to the river whenever the water os the land fide was fo 
high that its prefling the valve outwards overcame the con¬ 
trary preffure of the water in the river, and thereby let out 
the water from the ditches into the bed of the river ; and 
whenever the water in the river was higher than the 
water in the ditches, its preffure on the outfide of the 
valves kept them clofely (hut again ft the upright pofts to 
which they were applied, and prevented any water from 
the river from entering the ditches. Thefe valves were 
at prefent difufed and inefficient from want of repairs. 
Some of the Plaintiff’s land adjoining to the ditches 
was injured by ftagnating water. The Defendants had 
pur chafed the refidue of a term in the mills, which 
had been demifed by the proprietor to a tenant named 
Pupletty in whofe time the machinery contained in the 
nulls was of a very imperfe& conftru&ion, and the 
water wheels and wafte hatches were much out of 
repair, and the water was very waftefully applied; fo that 
when he wrought the mills, the level of the head of water 
in the mill-pond was in a very few hours drawn down 
much below the level of the meadows, and the water 
from the ditches was at fuch times freely difcharged into 
the bed of the mill-pond, fo that the Plaintiff’s lands 
during that period fullered very little from ftagnating 
water. The Defendants had, fince the Plaintiff had 
become occupier of his farm, rebuilt the mills on an im¬ 
proved principle, made the wafte water gates and mill 
hatches tight and efficient, and applied the water econo¬ 
mically to their machinery, fo that the head of water was 
rarely drawn down, and the fame or nearly the fame 
level in the mill-pond was coniequently continued for a 
much longer time together, than it ufed to be during 
occupation ; and by reafon of fuch alteration in 
tile mode of management, the water in the ditches ac¬ 
cumulated and ftagnated for a much longer time than 
before on the Plaintiff’s land, which certainly was 

thereby 
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thereby deteriorated} but it was clearly-proved that the 
Defendants’ improved mill and wafte-water gates, the 
ground fills of which had remained unaltered, did not con¬ 
fine the water in the mill-pond to fo high a level, as the 
mill and gates which exifted in Puplctt 's time ufe 4 to 
confine it} and the arbitrator declared himfetf fatisfied 
of that fa&. No evidence was given of the ftate of the 
Defendants’ mill at any period anterior to Puplett s term. 
The attornies both for ^ie Plaintiff and Defendants 
had applied to the afiociate for orders of reference and 
the Defendants’ attorney who applied laft, obtained an 
order drawn up in purfuance of his own conception of 
the terms of the reference, and empowering the ar¬ 
bitrator to order what he (hould think fit to be done by 
either of- the parties, as well refpe&ing the matters 
in difference in that caufe, as alfo all matters in 
difpute between die parties; and ordering that the 
cofts of the caufe fhould abide the event of the 
award in refpe£l of the matters in difference in the 
caufe. The PlaintifF’s order of reference was that 
which was left with the arbitrator for his guidance, 
the Defendants not being aware of the diverfity.in the 
terms. The arbitrator, reciting that difputes fubfifted 
between the Plaintiff" and Defendants, concerning da¬ 
mage alleged by the Plaintiff to have been done and 
occafioned to his meadows by the penning back of the 
water of the river by the floodgates and machinery of 
the mill, and that an a£tion had been brought to recover 
damages for fuch injury fo alleged to have been done to 
the Plaintiff’s meadows by the means above ftated in the 
declaration, awarded that the Defendants (hould, within 
four months, make and complete, in a workmanlike 
manner, an over-fall or tumbling bay for the difeharge 
of the water of the river at a convenient place between 
the Plaintiff’s meadows and the wafte-gate of the mill, 
of fpecified dimenfions, and that the Defendants fhpuld* 
Vol. V. K k at 
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at their own cods, maintain fuch tumbling bay at that 
height and Width during their pofieffion of the mill, and 
pay the Plaintiff 150/., whereupon the parties {hould 
execute mutual releafes up to the date of the fub- 
miflion. 

Shepherd Serjt., in Michaelmas term 1813, moved for the 
Defendants for a rule nift to fet afide this award, upon 
the following objeAions: fir ft, that the arbitrator had 
dot diftinguifiied in his award whether the damages 
which lie awarded were given as a recompence for any 
injury alleged in the declaration, or for caufes on which 
the Plaintiff had not declared, and had therefore left it 
uncertain whether the cods of the caufe, (which, accord¬ 
ing to the Defendants’ rule of reference, were to abide 
the event of the a A ion, and not of the award gene¬ 
rally,) Were to be fuilained by the Plaintiff or the 
Defendants. Secondly, that the arbitrator had exceeded 
his power in awarding that the Defendants, who were 
mere lcffees, (hould within a certain time make a tum¬ 
bling bay and keep it in repair, inafdkich as this would- 
be an aA of wade in the tenant: for the landlord was 
no party to the award, and the Defendants would incur 
a forfeiture of their lcafc by performing it; neither 
could they re-enter to repair after their lcafe (hould 
have expired; and the Defendants fwpre they had no 
permidion from their leflor to ere A it. Thirdly, he 
relied on the affidavits of engineers, that if the Plain¬ 
tiff’s pcnftocks were put into proper repair, they would 
effe Aually keep the water out of the ditches, to a certain 
height, and they would do more good than a tumbling 
bay, which, it was fworn, would cod more than the 
fee-fimple of the land injured. 

The Court granted a rule niji. 


Bejl Serjt. alfo obtained a rule nifi to fet afide the rule 
iff Court which had been obtained confirming the De¬ 
fendants’ 
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fendant3’ order of niftprim. And in Hilary term 1814, lie 
fhewed caufe againft the Defendants* rule to fet afide the 
award. As to the fecond point, he urged that the land 
on which the tumbling bay was ere&ed, was demifed to 
the Defendants by the fame leafe as the mills. The 
terms of the order of fubmiflion were, that the arbitra¬ 
tor fliould determine what he fhould think fit to be 
done; therefore this dire&ion to make a tumbling bay 
was within his authority. If the power was larger than 
the Defendants intended to grant, they might hare ap¬ 
plied to the Court to reform the rule ; but having fub- 
mitted, they were bound to perform all alts awarded, 
whatever might be the confequence to themfelves. There 
was no foundation for the objeltion' drawn, from the 
fall that the lefiees could not re-enter to repair after 
their term, for the award required them to keep it in 
repair, only £0 long as they or any of them remained in 
pofleffion of the mill. At all cvcnt3 this obje&ion did 
not extend to the whole of the award, which was good 
for the 150 1. ciam^ss; and the arbitrator having decided 
on the merits, the Court would not entertain that quef- 
tion. As to the obje&ion refpe&ing the coils, though 
the reference was of all matters between the parties, no 
evidence was given but on matters in tire caufe 5 there¬ 
fore it mull neccflarily be inferred that this fum was 
given for damages comprehended in the caufe: but it 
was immaterial whether the whole damages are given 
for the grievances in the declaration; if any part of 
them was for damages in the a&ion, the FlaintifF was 
entitled to the coils thereof. The award in this refpe& 
was confonant to the rule of reference, which, it was 
fworn, the Plaintiff’s attorney had obtained from the 
affociate, the firft of the two, and on which the arbitra¬ 
tor had ailed throughout. If this rule was incorrect, 
or if the Defendant was difiktisfied with it, he fliould 

Si, k 2 have 
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have applied to the Court to alter it; but not having 
been altered, it fupports the award. 

Shepherd Serjt., in fupport of the rule. Inafmuch as 
the cofts of the caufe were to abide the- event of the 
a£tion, the prothonotary could not know for whom he 
was to tax the cods, unlefs it appeared on the award 
whether the damages or fome part of them were within 
the declaration. The evidence diftin&ly difproved the 
gravamen laid in the declaration, which only averred a 
railing of the water higher than ordinary, whereas the 
proof was that it was not higher, but lower, and the 
arbitrator exprefsly declared that he was igtisfied of that 
faft: and gave damages merely becaufe the Defendants 
did not empty their mill-pond and afford an outlet to the 
ftagnating water fo frequently as heretofore was ufed: 
in omitting to make the diftin£tion, the arbitrator had 
deviated from his authority, fuch as it was exprefied in 
die Defendants* order of reference, which it was fwom 
was obtained from the afibciate, androas drawn up con¬ 
formably to the only terms which any reafonable perfons 
could have agreed on. 


Heath J. With refpe£t to the tumbling bay, if the 
Defendants had been feifed in fee, the award would have 
been good, but the power given to the arbitrator to de¬ 
termine what he fhould think fit to be done, mull be 
confined to reafonable a&s; and the making a tumbling 
bay on the leflbr’s land would be wafte in the Defend¬ 
ants : we carfnot permit them to be attached on the one 
fide, for doing that, upon which they would on the other 
hand be fued for wafte. The Court cannot try the 
merits of the cafe, but as to the damages, it is to be in¬ 
tended that they are given for the injuries alleged in the 
declaration, unleis the contrary appears, and damages 

11 could 
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could not be given unlefs it were for penning the water 1814. 
too high. The keeping it penned up for a longer time 
than ufual, would not entitle the Plaintiff to recover a v , 
fingle farthing, if it were not penned up higher than Savill. 

ufual. It is fit that a reference (hould be made to the 
aflbciate to afeertain whether of the two rules of refer¬ 
ence is drawn up conformably to his minutes of the 
agreement made at the trial, and if the affociate reports 
in favor of the Defendants' rule, let a reference be made 
to the arbitrator, requefling him to ftate upon what 
ground he gave the damages. 


In this term the aflbciate reported that according to 
his minutes, tly PlaintifF’s order of nifi prius was the prior 
and the 'correct order; whereupon the Court made the 
Plaintiff's rule abfolute for fetting afide the defendants* 
rule of court confirming their order of reference, but 
without colts, on account of the manifeft injuftice of 
making the colls of the aftion abide the event of matters 
which could not be and were not decided in the action. 
The Court made tft Defendants’ rule abfolute, for fet¬ 
ting afide fo much of the award as related*to the ere£t- 
ing a tumbling bay, but difeharged the rule as to the 
refid ue. 
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The owner of 
a veflel bound 
from London to 
Her bice, which had 
deviated by taking 
in goods at Ma¬ 
deira, infured her, 
with notice to the 
underwriter of the 
circurnftances, “ at 
and from London 
to Berbiee'* and 
inferred the words 
“ at fea” in ano*' 
ther pa't of the 
policy. Held that 
the deviation was 
a good defence. 

If parties de- 
feribe, in the ufual 
terms, the voyage 
they infure, both 
knowing that the 
adventure has de¬ 
viated from that 
defeription, they 
are nevenhelcfs 
bound by the de¬ 
feription they have 
ehofen, and the 
previous deviation 
is fatal* 


Redman v. Lowdon. 

JHE Plaintiff declared upon a policy ** at and from 
London to Berbiee ,” upon any kinds of goods and 
merchandizes, and alfo upon the body, &c., of the 
good {hip *< the Sir Sydney Smith beginning the adven¬ 
ture upon the faid goods and merchandizes from the 
loading thereof on board the faid fliip *« at fea,” upon 
the faid fliip, See., and fofhould endure during her abode 
there, upon the faid fliip, See., and farther, until the faid 
{hip with all her ordnance. See., {hould be arrived at 
« Berbiee ,” See., and that the polity waagieclared to be 
** on {hip,” and the Plaintiff averred that the {hip was in 
good fafety at London , and failed from thence on the faid 
voyage, and was captured. Upon the trial of the caufe, 
at the fittings after Michaelmas term 1813, before Mans¬ 
field C.J., the Plaintiff proved the fubfeription and policy as 
declared upon, in which the feveral words “ London to Ber- 
bicef ** Sir Sydney Smith f and ** at fea,” were written into 
the blanks of the ufual printed form of a policy, and the 
words “ on (hip,” were written in the margin. The defence 
was, a deviation by the {hip’s having gone to Madeira, and 
having taken in goods there. To rebut this, the Plaintiff 
proved that at the time of effefting the policy, the broker 
told the underwriter the fhip was at fea, and put into his 
hands a letter, dated at fea after the veflel had quitted 
Madeira, in latitude 23° 33' N., and longitude 35^ 47' W„ 
when the fliip was out of the courfe from London to 
Berbife i and the Plaintiff contended, that the underwriter 
having full notice of the {hip’s courfe and fituation, the 
words “ at fea,” fo qualified the defeription of the.voyage 
“ from London to Berbiee as to make it an infurance 
upon fo much as remained from the place of dating that 
letter, of a voyage from London by way of Madeira to 

Berbiee; 
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Berbice : whatever deviation might have been made from 
the ttfual courfe to Berbice before the policy was effected, 
was immaterial to this rifle, becaufe it had been fultained, 
before the rifle commenced, and was not included in die 
infurance; or elfe it might be talcen that the under¬ 
writer in effeft had confented to and ratified the {hip's 
having previoufly fo deviated. Manifold C. J. direited 
a nonfuit, referving liberty to move to enter a verdiit for 
the Plaintiff. 

Shepherd Solicitor-General in Hilary term accordingly 
obtained a rule nifi t and on this day 

Bejl and Vaughan Serjts. (hewed caufe. It was in¬ 
filled that the words at fea denoted the inception of the 
rifle: but the whole fentence mull be taken together, and 
then it mud be conftuied thus, beginning the adventure 
from the loading of the goods on board the faid (hip at 
fea; and no goods having been laden at fea, that qualifi¬ 
cation never at all attached, and it was (imply an infur¬ 
ance upon a voyage at and from London to Berbice , with 
the ufual qualities and circumltanccs of that voyage, in 
which cafe the deviation was fatal. The latter words 
were not fufliciently ditlin£l or intelligihle, to enable the 
Court to alter the previous and clearly exprefled contrail 
*« at and from London to Berbice ” if the words at fea 
had any meaning at all, they were not words of contrail, 
but merely words of intimation that the veflel was at fea, 
when the policy was effeiled. If there had been r»o 
deviation, and the (hip had fultainod an average lofs at 
fea before cffeiling the policy, it is manifell that the in- 
fertion of thefe words ** at fea,” would not proteil the 
underwriter from paying that lofs, upon the ground that 
it had occurred before the date of the policy. 

Shepherd Serjt. took a diflin&ion between the written 
and the printed part of the policy, but the two repug- 

k 4 nant 




CASES in EASTER TERM 


4*4 


1814. 

* ii ffym . I 

Redman 

V, 

Lowdon. 


nant claufes being both witten, it did not avail him. lie 
then urged that if an all amounts to a deviation, it is only 
a confequence of a contrail, depending on circumftanccs: 
it is not parcel of the forms of the ccntr.:<fh But if an 
infurance be effected on a voyage half performed, and even 
if the policy is to attach at London, yet if the previous 
deviation was communicated to the underwriters, it is 
not competent to them to refill payment on the ground 
of that previous deviation. 


Gibbs C J. The policy is completely infenfible, this 
is not an infurance on goods, but on lhip; yet the words 
are, beginning the adventure upon the faid goods from 
the loading thereof, on board the faid lhip at fea. The 
pleader has dated it in the declaration as a contrail 
beginning the adventure as to the goods from the load¬ 
ing thereof on board the faid lhip at fea, but that as to 
the (hip, it is an infurance at and from London to Ber- 
bice i the Plaintiff dates the falls throughout his declara¬ 
tion, as on a policy on the (hip at and from London to 
Berbice; if he meant to infure only from the {hip’s leav¬ 
ing Madeira, he fhould have (haped his contrail accord¬ 
ingly, and have infured from a certain latitude to Berbice; 
or if he meant to include the rifle of average lofs in the 
previous part of the voyage, he might have expreffed it to 
be an infurance from London to Berbice , notwithdanding 
the previous deviation *, but fince the parties have made 
the policy in its prefent form of an infurance on a 
voyage at and from London to Btrbice, the legal rcquiiitcs 
of a voyage at and from London to Berbice mud be per¬ 
formed in this cafe, as in any other. It is a fad objec¬ 
tion, and the Court would help the Plaintiff if they pof- 
fibly could. 

The red of the Court concurred in 

Difcharging the Rule. 
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Titterton v . Conyers. 


May 3. 


'jpHE Plaintiff declared upon his pofTeflion of a mef- ^The ^jdding 
fuage and workfhop, and a flight of flairs leading tm jz^hu not de- 
thereto, fituate in St. Leonard’s , Shoreditch , in which ftroyed thr right 
there were and ought to be divers ancient windows, ^^^exifled' 10 ^ 
through which the light and air ought to enter for the before that a£l. 
convenient and wholefome ufe and enjoyment thereof, .^ e °*' ner of 
and that the Defendant wrongfully ere£ted a certain an ‘ edifice "carried 
wall and building near to the windows, whereby the up above a party, 
meffuage, workfhop, and flight of flairs were greatly ^rovffion- 
darkened, and the light and air prevented from coming 0 f t he building 
in, and the premifes rendered clofe and unfit for ufe, a ^» ma >’ never * 
particularly for the trade of a coach-maker, which the agahiftThe mvnei 
Plaintiff carried on there. The caufe was tried at the of the adjoining 
Middlefex fittings after Michaelmas term, 1813, before j a " d co ^‘ 
Dallas J. It was proved that the land of the Plaintiff f or ( j arken 
and the land of the Defendant were contiguous, and *“B d’-e iights. 
were, until 1803, divided by a wall of brick and mortar, buih'no^confor- 
which flood wholly on the Plaintiff’s land. The Plain- mably to the 
tiff, who was a coachmaker, had eredled, thirty-four Riding aft, in 
years before the action, a workfliop for the purpofes of j IO : coiivklionU 
his trade, which required the full enjoyment of light; had within three 
the windows fronted to the Defendant’s land, the fill of ” ,<ant * ls » under 
them was on a level with the top of the wall. The tliekfs not ren- 
wall which feparated the two properties being ruinous, dered legal by 
was on infpe£lion condemned by the diftrift furveyor, tiruts but^avl 
and taken down, and in lieu thereof, a party wall, eiglr- afterwards pro¬ 
teen inches thick, was eretlcd by the Plaintiff, half on cccdoJ a 6 a,nft 
, , , r 1 . under the aft. 

the land, and half at the expence, of each proprietor. p fr Dallas J. 

The Plaintiff at the fame time rebuilt his manufa£lory: 
the elevation of that .fide of it which adjoined the De¬ 
fendant’s land, confided, as to the lower part, of the 

party 
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18X4. party* wall \ and as to the upper part, of a frame-work of 

‘ ■ wood, covered with flate, the bafe of which was wholly 

v placed on the Plaintiff’s own land, and for the greater part 

Gonyxbs. of its length relied on his own half of the party wall, 
in an indent made in the brickwork for .that purpofe j 
and ihp frame, as it rofe, {lightly inclined inwards from 
the Defendant's land, but a part of the elevation which 
contained one window that lighted the Hair-cafe, fprung 
from a part of the wall which wholly Hood within the 
Plaintiff’s land, on the £ite of a part of the old wall, and 
which window was in fa£l never removed, but was 
under-propped while the brickwork below it was taken 
down and replaced. ■ The fill of the loweft tier of win¬ 
dows was placed exactly at the fame height as the fill of 
the Plaintiff’s former windows had been; and another 
tier of windows was placed in an upper {lory, which 
did'not exift in the old workfliop. While the old wall 
flood, the Defendant had made ufe of it by erecting 
againfl it on his land, a {bed which did not rife higher 
than the wall. He had recently carried up an additional 
height of perpendicular wall upon his half of the new 
party-wall, and had built up his died to the fame 
height, and had thereby obftruclcd, in fuch a degree as 
to render the place unfit for the purpofes of the Plain¬ 
tiff’s trade, the lights of the lower {lory of the Plain¬ 
tiff’s manufactory, as well thoie, the fill of which 
refted on the party-wall, as that which reded on the 
piece of wall built wholly on the Plaintiff’s land. 
The jury found a vcrdiCl for the Plaintiff, fubjeft to 
the point referred, upon which the Defendant had reded 
his defence, that the windows themfelves in the Plaintiff’s 
building were a nuifance, becaufe they were inferted in 
a party-wall, and prohibited by the datute 14 G. 3. 
<.78., and that therefore the Plaintiff could not main¬ 
tain an action for any injury done tfecretp, 

Btji 
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Be/I Serjt., in Hilary term, obtained a rule nip, to fet 
afide the verdift and enter a nonfuit. 

Shepherd Solicitor-general in this term (hewed caufe. 
The cafe is reducible to three queftions. ift, Inas¬ 
much as the Plaintiff had an original right to windows 
in his building, whether the^ palling of the building 
aft broke in upon it. 2dly, Suppofnig that it did not, 
but that the Plaintiff had that right until he made an 
alteration in his building, whether in making that alte¬ 
ration he forfeited that right. 3dly, Suppoling that he 
had not, but that he had violated the building aft, 
whether that circumllancc takes away thofe rights which 
he would othenviife have had, or whether the punilh- 
ment for tyifeonduft in thofe particulars was not con¬ 
fined to the remedies preferibed by the building aft. As 
to the firft point, it was a monftrous proposition, and 
would introduce infinite mifehief and difturbance, to 
fuppofe that the effeft of the building aft was to enable 
every man who had a {hare in a party-wall to obftruft 
or deftroy every window which his neighbour happened 
to have in his higher contiguous building, looking la¬ 
terally over the land of the other. 2. Although the 
Defendant has concurred in building the party-wall to a 
certain height, in lieu of the Plaintiff’s former fence 
wall, the Defendant does not thereby acquire the right 
indefinitely to raife his half of the wall to the p ejudice 
of his neighbour; the relative rights of the parties re¬ 
main as before. The Plaintiff having firft put his win¬ 
dows on his half of the wall, has a right to carry them 
up unobftrufted. He has confined himfclf to his own 
foil. 3. The upper part of this ftrufture would, under 
14 G. 3. e. 78. f 6o. t be a nuifance, if it is to be con- 
fidered as a party-wall, and tried by that criterion, for 
it is deficient in thicknefs, and not conftrufted of fta- 
tutable materials, and has openings and windows in it; 
but it is no party-wall. |t is only a renewal of the 

antient 
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1814. antient building, and fince that continued legal not with- 
Ttiiiniuw (landing the adl, the Plaintiff was in like manner legally 
Vm warranted notwithftanding the ftatute, in reinitiating the 

Cokyeks. prefent building, which decay had compelled himto repair, 
in the fame pofition, and with the fame rights as the old 
one, which, if it were now ftanding, would have been 
obftrudted by the adts now complained of. ' The 14th 
fedtion, which defines party-walls, only requires them 
to be “ between houfe and houfe, or other buildings, 
“ or fo much thereof as fliall not have a feparate and 
“ difiiindt wall.” The party wall therefore needs only 
to be commenfurate with the plane of joint conta& of 
the two contiguous -buildings, and extends no further 
than the leffer of them. Where the leifer terminates, 
and the greater is continued, the ftatute neither requires 
a party-wall to be carried up between the greater build¬ 
ing and the void fpace of the adjoining eftate, nor does 
it require the feveral wall of the greater building to 
poffefs the qualities of a party-wall. This eonftrudfcioii 
is ftrengthened by f. 26., which requires the party-wall 
to rife 18 inches above the roof of the higheft building, 
only in cafe where fuch building gables ngainft fucli 
party-wall, which is not this cafe, for the Plaintiff’s 
building fronts to the party-wall, not gables to it, and 
the party wall was carried up 18 inches higher than the 
Defendant’s adjoining fhed. S. 27., which diredts how 
timbers fliall be let in, dOef not aid the Defendant’s ar¬ 
gument, for it affumes the meaning of party-walls to be 
known, but does not help to Refine them. The 4 2d 
fc&ion, in enabling ** the proprietor or occupier of any 
« building to which any party-w'all of the required 
** thicknefs belongs, to raife the fame, together with tlie 
“ fliaft or (hafts of the chimnics belonging thereto, by 
«* and at his expence, to any height he (hall think 
<« proper}” and the 43d, in diredting that “ any party- 
« fence-wall may be raifed by or at the expence of the 

“ proprietor 
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** proprietor or occupier of the ground on either fide 
44 adjoining thereto,” apply only to cafes wherein the 
liberty thereby given can be exercifed without interfering 
with the prior rights of others. If the Plaintiff 1 had-not 
previoufly had any windows in his building, the Defen¬ 
dant might have availed himfelf of this permiffkm to 
carry up the party-wall for his own purpofes to any 
height 'confident with the clafs of buildings to which its 
thicknefs confines it, but the general rule, ita utere tuo ne 
alienum ladas , dill over-rides and redrains this power. 
The aft does not authorize any one to raife a party-wall, 
fo as to obdruft the lights of another, whether the per- 
fon prejudiced thereby be a dranger, (upon which cafe 
there could not be a doubt,) or be the joint contributor 
to the expence of erefting the original party-wall. The 
60th feftion enafts, that if any perfon {hall build or alter 
any building contrary to the regulations of that aft, and 
{hall be convifted thereof, the building fo irregularly 
built or altered {hall be^deemed a common nuifance, and 
the builder and owner, or one of them, {hall enter into 
a recognizance to abate or demolilh it, or to amend it 
according to the regulation of the aft; and that on 
default of entering into fuch recognizance, the defaulter 
diall be committed to gaol, until he {hall have abated, 
demolished, or amended the fame, or until fuch irregular 
houfe or building {hall have been demolifhed by order of 
the magiftrates, which order they are thereby impowered 
to make, provided that^fuch conviftion be had within 
three months after the building be finilhed; the legiflature 
therefore meant, that unlefs the vigilance of the didrift 
furveyor points out the irregularity within three months, 
for quieting men’s rights and poffeffions, length of time 
and public acquiefcence fhould fanftion the deviation 
from this aft, and the builder {hould not be afterwards 
molefted. If the building is a nuifance at common-law, 
the Plaintiff may be indifted at any time. By f, 62. • dif- 
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trid furveyor is appointed : by /. 63. notice mu ft be 
given to him before any alteration made, and a certifi¬ 
cate of conformity is to be iffued by the furveyor ; there¬ 
fore the Plaintiff having taken all thefe precautions, (which 
in fad were, and the Plaintiff has a right in argument to 
affume that they were, complied with,) the Plaintiff's 
building is no nuifance unlcfs a convidion had taken place 
within the firft three months. At all events the Plaintiff 
was entitled to a verdid for the injury done to that 
window in the ftair cafe which ftood upon that piece of 
wall, which was not a party-wall, but was wholly built 
within the Plaintiff’s land, in the place of the old wall. 

Bfft and Vaughan Scrjts. nnlrh. If the Plaintiff 
maintains his verdid on the lad ground, it is a mere 
Norfolk groat ; but as the attention of the judge and jury 
never was direded to that point, and as the models pro¬ 
duced lhew no apparent diiHn&ion between the main 
range and the ftaircafe window j» if the Court have any 
doubt, they will fend that point to a new trial. As to * 
the fecond principal queftion, it is faid the Plaintiff had an 
old wall on which his windows formerly refted. It is 
unnecefiary to enquire what were the Plaintiff's ancient 
rights. The moment that this, with the confent of both 
proprietors, became a party wall, all thofe rights were 
done away. The Plaintiff has delerted them and availed 
himfelf of the building a£l to take the Defendant's 
ground and build on it; if he has the Defendant’s ground, 
the Defendant i6 entitled to have in return the reciprocal 
benefit of tlte protection from fire, which the act contem¬ 
plated. Having once gone into the building ad, the 
Plaintiff xnuft conform to it in all things. As to the 
third point, the front in queftion of the Plaintiff's build¬ 
ing is to all intents a party wall, but it is not conftruded 
conformably to the building ad. If the Plaintiff’s con- 
ftrudion prevails, a 11 the effed of the ad, which, were its 
6 expreffion 
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expreffion equally good as its intention, would be the 
beft of ftatutes, will be taken away. The great ob- 
jeft of it is to prevent fire. That can only be ef¬ 
fected by carrying up the party wall the whole height 
of the higheft of two contiguous buildings. To confider 
the cafe firft, as if there were no windows in the Plain¬ 
tiff’s building, f. 27. carefully prevents more timber be¬ 
ing put into party walls than *« fuch templets, chains, 
and bond timbers as (hall be neceflary, and other than 
the ends of girders, beams, partings, and other principal 
timbers.” But the Plaintiff has put timber into the 
wall, not for a bond to hold the wall together, but as a 
frame to hold the window : this fe&ion requires eight 
inches and a half of folid brick to be left between the end 
and fide of every timber, and the timber of any building 
adjoining thereto. The Plaintiff could not carry up a 
timber building without windows thus indented into the 
party-wall: for the timber is let into the wall through¬ 
out half its thicknefs at the indentation, and the other 
“half is brick work which rifes higher than the bottom of 
the timber. If the Defendant takes, as he may, the. fame 
liberty with his fide, as the Plaintiff has done with his, 
therecouldnot be eight inches and ahalf between timberand 
timber. The ftatute direCts in f. 42. that u no wall (hall 
be railed, unlefs it can be done with fafety to fucli wall, 
and the fevcral buildings adjoining thereto,” meaning 
with that kind of fafety againft fire which it was the 
purpofe of the a£t to fecure. If the Plaintiff’s argument 
is correct, no reafon, except the obftru&ion thereby oc- 
cahoned to the Plaintiff’s windows, prevents the Defend¬ 
ant from building in the fame way; if then, there were no 
windows, the Defendant might in like manner lawfully re¬ 
move the brickwork left on his half of the wall, and put 
thereon a timber fill, and timber frame-work fimilar to 
the Plaintiff’s, and carry it up as high as the Plaintiff’s 
building : then there would be two buildings of timber 
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in contaCt with each other: or if this elevation is, as has 
been contended, to Jje conTidered as a roof, becaufc it 
Hopes inwards, then there would be two roofs coining 
into contact with each other at the bafe, without a party 
wall between them, which is contrary to the a&. If 
the Defendant’s be ftill the lowed roof, in cafe of fire 
the burning rafters and iron of the Plaintiff’s frame-' 
work would fall on it, and fet the Defendant’s houfe on 
fire. S. 2 6. regulates the height of the building, and di- 
reds that ** every party-wall, and addition to any party- 
wall, fhall be carried up and remain one foot fix inches at 
lead above theroof of the highefl building.” This enact¬ 
ment therefore anfwers the gift of the a&ion, which is 
that the Defendant had no right to build his half of the 
party wall higher than it originally was: for it molt cx- 
prefsly enables the Defendant to make the party wall 
higher than the whole elevation of the Plaintiff’s houfe. 
But it is faid there was no houfe on the Defendant’s 
land, only a ihed : this is a curious argument to ufe as 
applied to the vicinity of London , where every foot of 
land is fo valuable, as building ground. If the Plaintiff 
makes this a party wall, he anticipates that his neighbour 
will, build a houfe againft his party-wall, and if he might 
not do it, the firft builder would preclude his neighbours 
on the four tides of his houfe from building. It is not true 
that there is no nufance till convi&ion: the convi 61 ion 
does not make the illegality, it finds it j that claufe only 
gives the fpecific remedy and punifhment, but does not 
prevent it from being fubftantively and univerfally 
illegal to raife fuch an edifice. It would be abfurd that 
a Plaintiff Ihould to day recover damages for obftruCling 
his lights in a houfe which to-morrow may be pulled 
■down as illegal; a Plaintiff never can recover for any 
damage done to a tiling which the law has declared 
illegal. 


Gibbs 
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Gibbs C. J. This aftion is brought by the Plaintiff againft 
the Defendant for obftrufting lights, which the Plain¬ 
tiff avers that he was entitled to, and that the De¬ 
fendant has no right to obftruft. The Plaintiff founds 
his claim on near forty years poffeffion, whigjh certainly 
is primd facie evidence that he was entitled to them. 
The ftate of the buildings was this; the Defendant 
and the Plaintiff had adjoining premifes, the Defend¬ 
ant had a fhcd refiling againft the wall which was 
buil't entirely on the Plaintiff’s own land. Over¬ 
looking the roof of the Defendant’s ihed, the Plaintiff 
had this range of buildings, the lights in which, as he 
now complains, are obftrufted. After the palling of 
the building aft, the wall between the Plaintiff’s houfe 
and the Defendant’s filed was rebuilt, and rebuilt in 
fuch manner as the Plaintiff was obliged, not enabled 
only, under that ad, to build it: and it thenceforth 
became a wall, refting partly on his own, and partly 
on the adjoining land, inftead of Handing as it before 
did, entirely on his own ground. He carried it up 
as a party wall, as high as the former wall had been. 
Upon the top of his former wall ufed to fpring a 
frame, containing windows; upon the half of his new 
wall he fprung another frame, containing fimilar windows, 
and alfo other windows above them, about which there 
is no queftion. After the Plaintiff had built this, the 
Defendant, not afting under any provilion of the build¬ 
ing aft, raifes this filed, and obftrufts the Plaintiff’s 
windows. The Plaintiff complains of the obftruftion : 
the Defendant contends that the Plaintiff is not entitled 
to any redrefs: firft, becaufe the building aft has pro¬ 
hibited all lateral lights which exifted before the aft, in 
any fituation wherein they do not conform with thofe 
regulations thereby impofed in the cafe of new con¬ 
tiguous buildings; fecondiy, becaufe the Plaintiff, by 
Vo,L. V. LI deferring 
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deferting his ancient wail and carrying up his new 
building on a party wall, has abandoned his antient 
right, if he had any} and having brought liimfelf within 
the fcope of the building ad, is bound to raife no 
edifice but fuch as in a new fite would be conformable 
to that ad. As to the firft point, we are clearly of 
opinion that the law is not fo, and that notwith(landing 
the building ad, the Plaintiff's right to his lateral lights 
remained. Secondly, as to the queftion whether the Plain¬ 
tiff has given up thefe rights; with refped to his 
availing Kimfelf of the building ad, he was obliged 
to rebuild according to the regulations thereof, when 
his old party wall was condemned. But it isfaid .he 
has carried this wall up, not in the way required by 
the building ad} that he ought to have carried up an 
entire wall above the top of his houfe, and fliould have 
inferted neither timber nor lights in it, and that there¬ 
fore he cannot recover. Without meddling with the 
queftion whether the Plaintiff was or was not juftified 
in carrying up this wall and inferring thefe lights, we 
are of opinion that the objection is no anfwcr to the 
prefent adion. This is not an adion againft the 
Plaintiff for railing an illegal wall, but againft the De¬ 
fendant for obftruding thefe lights} we arc of opinion 
that the Plaintiff's title to thefe lights remained, not- 
withftanding his raifing the wajl in this manner} if the 
Defendant receives any grievance from the Plaintiff’s 
building, let him proceed againft him by fuch courfo 
as he thinks this ftatute gives: if he thinks that the ad 
gives authority for pronouncing a fentence abating any 
part of it as a nufance, let him purfue his remedy j 
and the Plaintiff may bring an adion, and the De¬ 
fendant may juftify under the building ad, but I thin k 
upon the prefent circumftances that the verdid ought 
to ftand. 

16 


Heath 
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Heath J. I am of the fame opinion. The a& give's 
fpecific remedies, if the provifions thereof are infringed: 
thofe remedies are not purfued in the prefent cafe, 
and the Defendant cannot therefore avail himfelf of 
the ena&ments of that ftatute as a j unification of wliat 
he has done. It is pretended that this building is a 
common nufance, and that the Defendant has a right 
therefore to obftruO the windows, or to do any other 
aft for the abatement of it ; that do&rine would 
go to the extent, that this Defendant or any other 
perfon whatfoever may pull down this houfe. There 
is therefore no reafon why the Plaintiff Ihould not 
recover. 



Tjtterton 


Vm 

Conyers. 


Chambre J. entirely concurred. 

Dallas J. The Plaintiff has been in the poffeflion of 
thefe lights near forty years. The former wall in which 
they {food was pulled down, and he has been polTeffed of 
the newly erefled wall with the prefent lights, for ten 
years. It mult be prefumed that the wall has been 
built under the authority of the diitrict furveyor, and 
it mult therefore be prefumed to be legally built. I 
am not now to put myfelf in the place of the diltrict 
furveyor; but if I were, I fhould doubt whether the 
aft* were duly complied \yith. It has been argued, 
that becaufe three months have paffed fince the build- 
ing was erefted, and the time is clapfed for a conviftion 
under the doth feftion, therefore that building which 
was in its origin illegal, is become legal; but this is 
too abfurd a proposition to be fupported. The 65th 
feftion requires the diftrift furveyor, in cafe the 
workmen employed in buiding any building or wall, 
or in the cutting into any fuch party wall, {hall not 
obferve the regulations of the a£t, to give inform- 

LI 2 ation 
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ation thereof, and that if the mayor or juftices upon a 
hearing find that any breach of the rules of the ad 
has been committed, they ihall caufe fuch irregular 
building or wall to be demolifhed or amended. This 
fed ion contains no limitation in point of time. I 
am therefore clearly of opinion, that there is a remedy 
under the building ad, by the diftrid furveyor laying 
an information, and the magiftrates ordering the build* 
ing to be pulled down, if it be improperly built, and 
if the Defendant thinks himfelf aggrieved, he muit 
refort to that remedy: but whether the Plaintiff’s build¬ 
ing be conftruded according to the building ad or no, 
I am clearly of opinion that the circumftance fumiflies 
no defence to the Defendant in this adion. 


Rule difcharged. 
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Bell and Another v. Kymer and Others. 


May j. 


'JHHIS was an a£lion of ajfumpftt brought by the charterers Th e j n dorfee 

of the fliip Hind t to recover from the Defendants of the bill of la¬ 
the freight of goods, (hipped at St. Domingo by D’Arcy, char- 

and for which the mailer had figned bills of lading, de- tered vcflel, de¬ 
liverable “ to the (hipper’s order or his affigns, he or they hverable to the 
paying freight according to the terms of the charter-party.” affig^'he'oMhey 
Darcy had indorfed the bills of lading to Goodall, who paying freight ac- 
configned them to Fletcher in this country. The goods corJin g to the 
were landed at the Wejl India docks before payment of ter-party, is liable 
the freight: the delivery of the goods was begun on the to the charterer in 
4th of Augujli and completed on the ill of September 1809. *° r *** 

Fletcher had applied to the Defendants, with whom Though the 
he had had 110 previous dealings, as brokers, to fell the gr ' t * 1 ' landed 
goods and to advance him 4C00/. on the credit thereof, docks before the 
which they did on the 8th of Angt/Jl , and he indorfed to bill of lading wa* 
them the bills of lading. The Defendants fold part of ind ° t * d » 
the goods fo early as the 13th of Augujl t other jiart on w -as put on the 
the 18 th of October , and in December 1809 they rendered 6°°^ at the dock, 
an account of fales; they had in the meantime made fur- indtrf^had^aid* 
ther advances to Fletcher on account, and in April 1810 over the proceed# 
they made him a payment of 2,500/., which was not an , ^ 
exa£l balance, but left him their debtor after accounting bim - 
for the whole proceeds. It is ufual for maflers of (hips 
to make an application for payment of freight at the end 
of two months from delivery of the goods, and it is alfo 
the pra&ico, if goods have been landed at the Wejl India 
docks without payment of freight, for the mailers of 
Grips to put on the goods what is called a (lop, that is, to 
require the officers of the docks not to deliver the goods, 
until the freight is paid. The Plaintiff's had not purfued 
either of thefe meafures. They did not apply to the 
Defendants for payment of the freight till June 1810, 

Vol. V. * L 1 2 after 
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alter the Defendants had ceafed to have any of the pro¬ 
ceeds of the cargo in their hands, when the Plaintiffs 
requefted to fee the bills of lading, which the Defendants 
refufed to permit; a^d thereupon the Plaintiffs aflced for 
payment of the freight, which the Defendants alfo re¬ 
fufed, and referred the Plaintiffs for it to Fletcher , faysng 
that if the application had been made while they retained 
the proceeds, they could have communicated with 
Fletcher refpe&ing the payment of the freight, but that 
they now had no funds for that purpofe. The jury, 
under the direction of Mansfield C. J. before whom this 
a&ion was tried at the Guildhall fittings after Michaelmas 
term 1813, fouud a vcrdi£l for the Plaintiffs. 

Shepherd , Solicitor-General, in Hilary term 1814, ob¬ 
tained a rule nifi for fetting a fide the verdict and having 
a new trial, which rule the Court, Hopping Lens and 
Befi Serjt. who would have (hewn caufc, now called on 
the Solicitor-General to fupport, and to diftinguiih this 
cafe from that of Cock v. Taylor, j 3 Eafi , 399. He relied 
on the cafe of Wil/on v. Kymer , t Maule £3* Se/vv. 157., 
as eftablifliing the principle, that, unlefs by reafon of an 
efpecial practice of dealing between the parties, no fuch 
ajfumpfit as was here contended for could be raifed : the 
tranfa&ion upon which the prefent action was founded, 
was the firft dealing between thefe parties, and therefore 
afforded no ground for fuch an inference. Secondly, 
that in this cafe, as in Wilfon v. Kymer, the goods were 
landed before the bills of lading were indorfed to the 
Defendants, fo that the credit for the freight was not 
given by the mafter to them, but to the confignee upon 
the fecurity of whofe liability the mafter had let them 
come over the flap’s fide, upon which ground Lord 
Ellenborough C. J. would have honfuited the Plaintiffs in 
that cafe, had not the courfe of dealing between the 
parties evinced an implied promife by the Defendants to 

pay 
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pay the freight. When the mailer of the fhip delivers 
the goods, the indorfee of the bill of lading.has an oppor¬ 
tunity of a iking him, whether the freight has been paid 
or not: if he does not aik, it is to be prefumed that it has 
been paid, the ufual terms of a bill of lading being fo. 
It is the ufual courfe for the captain of a Chip to give a 
notice at the docks, called a flop, to prevent the delivery 
of the goods till freight is paid. But if the indorfee 
finds no (lop entered, he has no reafonable notice that 
the freight is not paid. The freight note is ufually paid 
within two months, but in this cafe no application was 
made to the Defendants, for payment of the freight, for 
the greater part of a year, nor until long after they had 
paid over all the proceeds to Fletcher. 


1814. 

»■ —y - J 

tax 

V. 

Kmn. 


Gibbs C. J. The three puifne judges in the King's 
Bench held that the cafe of Wilfon v. Kymer differed 
from Cock v. Taylor t on the ground that it was a cafe 
where the g^ds were delivered, not on the bill of lading, 
but upon ar exprefs order from the principal to deliver 
them to the broker; but they all three agreed with Cod 
v. Taylor , that if the goods were delivered to the Defend¬ 
ant on the bill of lading, that would be fufficient to fup- 
port the action. I' conceive the dock company to be 
agents for the (hip owners in delivering out of the goods; 
and what they do is the fame in effe&, as if it were done 
by the (hip owners. They deliver out the produce to 
the Defendants as to the owners of the bill of lading. 
The Defendants ought not to pay over the proceeds to 
another, without receiving from him the freight. Thefe 
Defendants were the lad perfons who ought to have 
done it, becaufe their own pra&ice was, that even when 
they received orders from another perfon to land goods, 
they were in the habit of paying, the freight for them; 
therefore without referring to the more recent decifion 
againft them, which took place in the caufe of Moor/on v. 

L 1 4 Kymer , 
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Bell 
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Kymxr. 


Jflay 3. 


Policy at and 
from Pernambuco, 
or any other port 
or \ oils on the 
coaft oi the Bra- 
nils, to London, 
warrants the af- 
fjjred, if he cannot 
get a cargo at P., 
to go to any other 
port or ports till 
he gets a cargo, 
not reftri&ing him 
to thofe which lie 
in the diredt courfe 
between Pernam¬ 
buco and London. 


Kytner, Hil. T. 1814, at a time fubfequent to this tranf- 
a&ion, their pra&icc, as it appeared in Wilfon v. Kymer , 
proves their knowledge of the law that they ought not 
to pay over the proceeds without paying freight. The 
Court think it is impofiible to diftinguifh this cafe from 
that of Cock v. Taylor, therefore the rule mult be 

Difcharged. 


Lambert v. Lirdard. 
Same v. Woodman. 
Same v. Gregory. 


''JpHIS wa$ an a&ion upon a policy of infurancc at and 
from Pernambuco, or any other port or ports in the 
Brazils, to London, upon the fhip Lion , beginning the 
adventure on the termination of her cruize and prepar¬ 
ing for her voyage to London , with or without letters of 
marque, with leave to chace, capture, man prize or 
prizes, and fee them into port, but not to cruize, and 
with liberty in that voyage to proceed and fail to, and 
touch and flay at any ports or places whatfoever, and to 
call, take in, deliver, or exchange goods at any place; 
to return the whole premium if the rifk did not com¬ 
mence. The Plaintiff averred that on the 20th of Auguft 
the cruize terminated, and that the veffel thereupon pre¬ 
pared for, and departed, and fet fail upon her faid 
voyage to London , in parts beyond the feas, to wit, at 
Pernambuco aforefaid, and that while lhe was failing 
and proceeding on her faid voyage, lhe was loft. The 
fccond count dated the lofs to Lave happened while the 
yeilel was failing towards London. In the fecond of 

5 * thefe 
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thefe caufes the declaration had been amended before 
the trial, and it was now therein averred that the lofs 
happened «« while the fhip was failing on the voyage 
defcribed in the policy.*' The Defendants paid the pre¬ 
miums into court. Thefe caufes were tried before Mans- 
field C. J., at the fittings after Michaelmas term 1813, when 
the evidence was, that the Lion had been fitted out as a pri¬ 
vate Chip of war, and was fcnt to cruize for three months 
in the South Seas, with inftruftions after that time to bring 
home a cargo of merchandize. On the’18th of June the 
cruize terminated; the veiTel was then on the coaft of 
Brazil, confiderably to the .northward of Pernambuco j 
the mailer fent an officer afhore to inquire whether a 
cargo could be obtained at Pernambuco, and finding that 
it could not, and having taken on board there no goods 
whatever, he flood for St. Salvador, a port of Brazil, 
600 miles to the fouthward, and more dif^ant from 
London than Pernambuco , intending to try for a cargo 
there, and in the pafiage thither the veiTel was loft. 
For the Defendant it was obje£led that cither the veflel 
had not begun to prepare for her voyage to London, 
becaufe fhe had taken no goods on board, and was failing 
in a contrary direction from London, and fo, at the time 
of the lofs, the rilk had never attached; or elfe, if ihe 
had failed from Pernambuco on her voyage to London, and 
the policy had attached, ihe was bound to touch at no 
other ports of the Brazils,unlefc in the order in which they 
occurred in the courfc of the homeward voyage, and there¬ 
fore had in that cafe committed a deviation in {landing for 
St. Salvador , which was out of- the courfe from Pernam¬ 
buco to London. It was alfo objected that there was a 
variance in the defeription of the lofs, inafmuch as the 
firft count of the declaration averred that the veflel had 
fet fail on her voyage to London, whereas the evidence 
was, that (he had not failed for London, bat was loft in 

her 
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^T — -» 
Lambert 
v. 

Luudard. 


her voyage to St. Salvador. Nor was the allegation true 
in the fecond count, that (he was failing towards London, 
whereas fhe was holding a wholly different courfe- 
Thcfe objections of a fuppofed variance did not apply 
to the amended declaration In the cafe of Lambert ▼. 
Gregory. The juries found verdi&s for the Plaintiff, 
fubjeCk to the objections, which his Lordfhip referved. 

In Hilary term 18.14, Vaughan Serjt., in the two fir ft 
of thefe caufes, and Copley Serjt., in the lad, obtained 
rutetf*^£ to fet afide the verdi&s, and enter nonfuits, or 
elfe to reduce the damages by the deduction of the 
premiums paid into Court, which the juries had by an 
overfight omitted to allow. 

Shepherd Solicitor-General, and Bejl Serjt., in this 
term (hewed caufe. This was a trading voyage, for the 
purppfe of collectings cargo in the feveral ports of the 
Brazils, not a voyage diced for London. By the terms 
of the policy, at and mftl Pernambuco , or any port or 
ports of the Brazils, the allured had a right, after arriv¬ 
ing at the firft port of the Brazils, to go from thence to 
any other port, and fo frdkn port to port, in any order 
that he mig^$ find convenient, ftill Jceeping in view the 
objed of psgc&fing a cargo for London, till he had com¬ 
pleted his loading. It is urged he had fele&cd Pernam¬ 
buco as his port of loading, and had thereby renounced 
the reft: this is not fo. This is like the cafe of Bragg 
v. Anderfon , ante, iv. 229.; and as Mansfield C. J. there 
fays, the Court ^ required to make a new contrad for 
the parties, and to fubftitute for “ any port or ports of 
the Brazils ,” fuch port or ports of the Brazils as lie 
in a direft courfe between Pernambuco and London. The 
reafon is the more forcible here, becaufe no port of the 
Brazils lies between Pernambuco and Londons and St. Sal¬ 
vador was the neareft port to the Southward, and the 
moll convenient for obtaining a cargo. The policy at¬ 
tached 
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tached as foon as the {hip had finifhed her cruize, and 
arrived at Pernambuco; (he was from that time preparing 
for her homeward voyage, and ihe made no fubfequent 
deviation. As to the fuppofed variance, an averment 
that a {hip is failing on her voyage for London, did not 
mean that {he was continually failing with her head 
right for London. The averment was fatisfied if the 
veil el had failed on a voyage, of which London was the 
ultimate deftination. If it had been expreflet^ ft from 
Pernambuco to London , with liberty to touch at St. Sal¬ 
vador,” an averment that the {hip failed on “ her voyage 
to London aforefaid,” would fufliciently designate that 
voyage, as well while , her courfe was towards St. Salva¬ 
dor, as afterwards. The fubftance of the allegation is, 
that the lofs happened while {he was failing on the 
voyage in parts beyond the feas; Pernambuco is named 
under a videlicet , and may, be rejected. The^ijcond 
count rightly deferibes it as 40 *oyage towards London . 



Lamorf 


V. 

Lzddard. 


Lem , Vaughan , and Copley , Serjts., endeavoured to 
fupport the rule. The terms of this policy are not 
adapted to deferibe the adventure on wh|£jji.£he Plaintiff 
fecks to recover. The policy impofe&tl^e requifites, 
which mull be complied with before the rifle can attach: 
I. The {hip mult have terminated her cruize; a. {he 
muft have prepared for her voyage |o London: and, 
3. Hie muft be at fome port or ports of the Brazils. 
Though the cruizing had ceafed, the policy had not 
attached, becaufe the fliip was not preparing to feme to 
London. „If {he had begun difeharging iter ballad, or 
taking in her {lores, it might have fufficed. Neither 
was {he ever at any port of the Brazils: for (he never 
fras in the port of Pernambuco , but lay off a long dif- 
tance to the Northward , and merely fent an officer on 
(bore to obtain intelligence of a cargo. It was neceflary 
that ihe {hould have dropped her anchor in the port, 

* LI 6 and 
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jtnd have Jain there 24 hours in good fafety before the 
rifle could attach. If die policy did Attach at Pernam¬ 
buco, the Ihip afterwards deviated. She had ceafed 
cruizing* and the allured had ele&ed her port of load¬ 
ing* as he was bound to do* for it cannot be con¬ 
tended that upon this immenfe coaft of Brazil the af- 
fured might go from port to port as often as he would : 
that conftru&ion would make the duration of the adven¬ 
ture little lefs than infinite. The allured eledls a port* 
Pernambuco, whereby he renounces all other ports, and 
he afterwards abandons that* and goes in quell of a new 
port* when he has no longer the option. This is not 
like the cafe cited of Bragg r. Anderfon, where the words 
were at and from Martinique and all and every of the 
Wejl India IJlands ; the words of this policy are in the 
alternative* Pernambuco, or any other port, or ports* not 
from Pernambuco and' any other port and ports. The 
words more nearly fefemble the expreilions in the cafe 
of Gairdner v. Senboufe, ante, iii. 16. at and from London 
to Trinidad, and any port or ports of difeharge in the 
Spani/b Main, all or either* with leave to call at all or 
any of the Weft India iflands or fettlements, Jamaica and 
St. Domingo e^ce"|)ted : whereupon it was held that fuch 
ports only could be taken as lay in the direft courfe* 
and that they mull be t^ken in the fucccfiive order in 
which they lay in the voyage. Therefore, even if the 
Court could reacl this policy as an infurance from Per¬ 
nambuco ** and ” any other port “ and % ports. Hill it 
would be confined* tQ ports which lie in the courfe of 
the voyag& S. P. Hogg v. Homer, 1 Park on Inf. (Sth 
edit. 394. 1 Marjb. on Inf. 3^ edit. .191. So* Rankin v. 
Peeves, B. R. upon a policy,at and from the coaft of 
Africa to England, which necefiarily included all ports 
on the coaft of Africa * and tire vefiel having taken cer¬ 
tain ports there* without obferving their geographical 
QXA$y* the ,obje£tion that Ihe had thereby deviated, was, 

9 * upon 
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upon the firft trial, overruled, but the Court granted a 
new trial thereon, in which, on the very day before 
thefe actions were tried, the jury found a verdi& for 
the Defendant. As to foe variance, one of the Plain¬ 
tiffs counfel relies on fob firft count, foe other on 
the fecond. Neither truly defcribcs the voyage} foe 
words “ at Pernambuco^ though laid under V videlicet» 
cannot be reje&ed, becaufe they are material. The (hip 
was not then on her voyage to London , but on her voyage 
to St. Salvador. She was no otherwife loft in her Foyage 
to London than as, in a loofe fenfe, fhe might be faid to 
be on her vpyage to London from the time (he firft left 
England i that is, London was the port of her ultimate 
deftination; but (he had not then reached the place 
whence her homeward voyage was to begin. 



1814. 

* . . 

Lambert 


v- 

Lima an. 


Gibbs C. J. read the terms of foe policy. The (hip, 
as it appears on foe policy, was engaged on a cruize as a 
privateer or letter of marque, being about to terminate 
her cruize, and begin a trading adventure, the afiureds 
looked to infuring themfelves. No doubt foe parties 
might make a contraft, which would proteft them agamft 
all rifles from foe termination of their cryuaq, while they 
were getting a cargo, and thence home} it'Appears to us 
that they have done it. The captain endeavoured to get 
a cargo at Pernambuco , but failing in that, he went for 
St. Salvador , and in the courfe thither the (hip was loft. 
The underwriters fay that the policy never attached, or 
if it did, that tile Plaintiff has fo condq&ed himfelf finoe 
it attached, as to forfeit its prote£lion. . T%y 'by foe 
(hip never arrived at any port where (he began to take in 
a cargo, and that till (he did, the infurance never took 
effe&, and if this do&rine be found, the fa& is certainly 
true that (he never reached any port where the loading 
commenced. Or, fay they, if the policy did attach, foe 
(hip was from that moment bound to purfue only the 

direQ 
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dired courfe to London . The words of the policy give, 
I frhinfc, an anfwer to both thefe confirmations. If it had 
been an infurance from Pernambuco or any other port, 
there would have been more color for the argument; but 
Cnee the expreflion is from any other port or ports, it 
certainly was in the contemplation of the underwriters, 
to give the allured liberty to load from more ports than 
one; it was certainly meant, and the policy exprelTes that 
file might touch at more ports than one; and the De¬ 
fendants, to fupport their objection, muft argue thus; 
if the Plaintiff clefts Pernambuco , as his port of loading, 
he is bound to confine himfelf to that one port, though if 
he goes to any other, he may go to one, two, three, or four 
ports. I cannot think this is the true conftru&ion of the 
policy. The Plaintiffs meant to protect themfelves from 
the time of the termination of the cruize, and at any 
port or ports to which they might find it neceffary to go, 
in order to take in a cargo. It is faid, the (hip was not 
yet preparing for her voyage for London. I think that 
when {he gave up her cruize, and fent her officers on 
fitore to look for a cargo, (he was preparing for a voyage 
for London. I am of opinion, therefore, that the rilk 
attached at Pernambuco, and that the fiiip not finding a 
cargo there, file was, within the policy, entitled to go to 
any other port of Braftl , where Ihe might get a cargo* 
I think this is not like the cafe cited by my brother 
Copley , of an infurance at aim from Africa home; that ex- 
preffion was by no means fo large as this. Another ob¬ 
jection is taken, that the declaration does not correflly 
deferibe^he lofs, for that this fiiip was not loft on her 
voyage to London. I think that, confidering the former 
allegation, this expreffion *feher find voyage to London * 
fufficiently defignates the voyage from Pernambuco or 
ony other port or ports to London , fuch as it had been 
previouily deferibed. I think therefore that there is no 

obje&ion 
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obje&ion to the declaration, and that the lo& was fuf- 
tained in the courfe of the voyage infnred. 

Heath J. X am of the fame opinion. The policy Liddard. 
had attached. There is no pretence to fay this was a 
voyage of election. Fart of the cargo might confidently 
with this policy be obtained at Pernambuco , and part at 
St. Salvador. It was intended that all the ports of the 
South Seas fliould be open to the Plaintiff to obtain a 
cargo. 

Chamber J. I am entirely of the fame opinion. The 
queftions made in this caufe admit not of the fmalleft 
degree of doubt. The (hip had finished her cruize, and 
was preparing for her voyage to England. What pre¬ 
paration was flie to make ‘She was' not coming in 
ballad to England i (he was to get a cargo. She goes to 
Pernambuco; (he enquires there for a cargo, and does 
not obtain one; but can it be faid, that while (he was fo 
employed, (he was not preparing ? She went thither for 
the very purpofe of preparing. Not getting a cargo 
there, (he goes to another part of the coaft for the fame 
purpofe. The policy attached at PemamSUco , and there 
was no fubfequent deviation, (he had a right to go to any 
of the other ports, to perfe& her cargo, I therefore 
think the rule .muft'be discharged. 



Dallas J. concurred. 


Rule dH&vged. 
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A perfon who 
difcounts a 
forged navy-bill 
for another who 
parted it to him 
without know¬ 
ledge of the 
forgery, may re¬ 
cover back the 
money as had 
and received to 
his uie upon 
failure of the 
confideration. 

So, a perfon 
who receives 
forged bank¬ 
notes in payment. 


Jones and Others v . Ryde and Another. 


'JTIIS was ah a&ion of ajjumpfit for money had and, 
received which was tried at the fittings in London , 
after. Michaelmas term 1813, before Mansfield C. J. 
when a verdift was found for the Plaintiffs, damages 
ioool., fubje£t to a cafe, which in fubftance was, that 
the Defendants, who were bill brokers, were poffeffed of 
a navy-bill - 'which purported to have been iffiied by the 
tranfport .board, and to bear date, and have been regif- 
tered on the 17th of July 1813, and to be payable on 
the 15th of October 1813, and to be drawn on the trea- 
furer of the navy in purfuance of' a charter-party* of 
25 June 1808, made with. Meffrs. Bell and Hobbs on 
behalf of the owners of the Wolga, Ward mafter, hired 
to ferve his majefty as a tranfport, for payment, ninety 
days after date, to Bell and Hobbs or their order, of 1875/., 
and more to them, for intcrcft thereon, from 7 July to 
5 October following, when that bill would become due* 
being 90 days, at yi. per cent. per diem, 19/. 16s. 10d., 
together 1S84/. 1 6 s. icJ. £ s. d. 

1884 16 10 

Deduct property tax - 1 19 9 


1883 1 6 3 


in both, the fum of eighteen hundred and eighty-four 
pounds ifxteen Drillings and tenpcnce. On the 23rd of Au- 
gufi , theDefendants difeounted this bill with the Plaintiffs, 
who wefeftock and bill brokers} they, calculating the in> 
tereft upon '-1883/. 3$, ’the apparent amount of the 

bill, for 53 days, from 23' Adgu/l io 15 October inclufive, to 
be 13/. 13 s.6d., then paid the Defendants 1870/. is. cyd. 
as the difference, and received from them the bill. On 
27th Aurtifi the Plaintiffs difeountfed the fame bill with' 

Williams, 
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Williams^ who calculating the intereft upon the fame ap¬ 
parent amount} for 49 days, from that day to the 15 th of 
OSoker, to be 12/. ior. lod. paid them 1871/. 3/. 5A 
as the difference* and received from them the bill. The 
bill iflued from the Tranfport-office for 884/. 16/. 10 d, 
only, but before the 33d of Augvft fthne perlon had 
altered it by prefixing the figure x to die figure* 
884/. 1 6s. tod., and 883/. 16/. 3 d. in the feveral* places 
where thofe fums occurred, and by prefixing the fame 
figure 1 to each of die dates 7th July and 5th 0 Bober t fo 
that before, and when it was' difcountedby the feveral 
'lbove-mendoned parties, who were all iwsfcidus of 
the alteratioh, it had thereby acquired, in the particulars 
altered, the appearance *of a bill for the net fum of 
1883/- 1 6s. 3 d. dated 17th July and payable 15th October' 
On 5th Offober ', Williams prefented it at the h$avy Pay 
Office for payment, which Was refufed on account of the 
alterations} upon the requisition of the commifiioners, 
Williams depofited with them, without the knowledge of 
the Defendants, the altered bill; and in lieu of it accepted 
from them a new bill for the original amount, and re¬ 
ceived in difeharge thereof 883/. 1 6 s. 3 d . after allowing 
1 /. or. 7 d. for die property-tax charged on the intereft. 
Williams thereupon demanded of the Plaintiffs repay¬ 
ment of 1 000/., the difterence between the fum he had 
received from the Navy Pay Office and the fum he had 
paid for the bill to the Plaintiffs, which they repaid him, 
and brought die prefent a£tion to recover from the De¬ 
fendants the like difference of 1000 1 . 

hens Serjt. contended that the Plaintiffs were en¬ 
titled to recover, bectipfe to the extent of loool. ifreoa. 
fideration upon which they l$d jgaid the money, had, with¬ 
out fraud or blame sttachingjim either fide, foiled. The 
Plaintiffs did not intend to fpeculate on the value of the 
bill, both parties afiunasd die value as a known quantity, 
fubjc& to no hazard except At i o f o l f ency of the parties. 
Vo*,. V. Mm Frier 
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Price v. Neale, 3 Burr. 1354., was very diftinguifh- 
able, for there the acceptor, who of all perfons in the 
world ought to be moft convcrfant with his own hand¬ 
writing, acknowledged the forged acceptance to be his 
and paid it .'[Gibbs C. J. acc.J The Plaintiffs had not in 
this cafe the fame facility of knowing whether the ma¬ 
terial parts of this bill were genuine. 


Vaughan Serjt. control. This money having been paid 
in mutual ignorance of the fa&s, and without fraud on 
either fide, there being equal equity, and equal diligence 
on both fuies, potior tjl conditio po/jfidentis, and he may re¬ 
tain. This inflrument pafies without indorfement, by deli¬ 
very only; the tranfacHon was a mere fale of the bill 
for 1870/. 2s. Qd.j the Plaintiff not requiring, and the 
Defendant not giving any indorfement, warranty, or other 
fecurity ; the vendee pafies it into the hands of Williams , 
who, on difeovering the defeft, adopted and made the 
bill his own, for he did not give any information to, or 
make any demand on the Plaintiffs or the Defendant; 
but at his own peril compromifcd with government, and 
voluntarily gave up the bill, without trying to enforce it, 
and therefore could not compel any repayment from the. 
Plaintiffs ; Williams ought to have retained the inftru- 
ment and endeavoured to recover the whole apparent 
contents again ft: government; if he had failed therein, there 
might be fome pretence for his and the Plaintiffs’ at¬ 
tempts to recover from thofe from whom they had taken 
it, but as he voluntarily gave up the fecurity, he was 
not entitled to recover from the Plaintiffs; and if they, 
the Plaintiffs, have refunded any money to Williams , 
they have paid it in their own. wrong, and cannot 
recover it from the Defendants, who came to the 
bill by the delivery of a perfon fince executed for the 
forgery, and againft whom they can never recover over. 
Bree v. Holhecb, Dough 655. Upon fale of a forged 

% more- 
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mortgage by an adminiftrator with the will annexed, the 
confideration failed} yet it was held that the purchafer 
could not recover back his money, having found it among 
his teftator’.s papers, and parted with it without fraud. 
That cafe was not diftinguifhablc fromgfche prefent. The 
fame argument which prevailed in Price v. Neale, may 
be prefled here. ** It can never be thought unconfcien- 
tious in the Defendant to fctain this money, when he 
has once received it upon a bill of exchange indorfed to 
him for a fair and valuable confideration, which he had 
bond fide paid, without the leaf! privity or fufpicion of 
forgery.” The circumftance that the Defendants took 
this bill in their capacity of bill brokers, fhews that they 
did not intend to make thcmfclves perfonally liable. 
The bill has turnedvOUt to be of the value of 883/. 1 6 s. 3 d. 
and therefore the confideration has not failed, though the 
value of the bill has proved’-to be lefs than the Plaintiffs 
had in their Speculation ellimated. 



Jones 


v. 

Rvns. 


Lens in reply. It is argued by the Defendants, that the 
payment made by government to Williams was merely 
gratuitous. The effe£l of the argument, if correct, is, 
that the Plaintiffs are entitled to recover from the 
Defendants the whole 1883/. 16s. 3 d., without giving 
them credit for the fum received from government. This 
is not a compromife made with government at the riik. of 
the Plaintiffs or of Williams. The Plaintiffs could not 
have refilled the claim of the latter. Bree v. Hdbech 
turned on the nature of the ufual covenants for title. 
An adminiftrator afligning a mortgage covenants only, 
that he has not incumbered, which precludes Tns'&u tker 
liability. 1 Hie Defendant lus fufifered no inconvenience 
by nothayitlg bcen 'earl'er conrultcd refpefting the bill, 
for ■‘neither'any v diligence of his, nor his poffeiEon of 
th^ hill cbuld 1 have bettered his fituation. TJhft. Defen- 
dbUt ftWfcfc? dift denting- this 'treats A it as a 

M m a genuine 
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genuine inftrument for the whole amount, and calcu¬ 
lates intereft accordingly. Both parties alike have dealt 
with the bill on that hypothefis, and both have been alike 
miftaken: where the delufion begins, there the right to 
retain the money ends. 


Gibbs C. J. This is very diftinguiihable from die 
cafe of Price v. Neale, becaufe there the bill was paid 
by the perfon who of all others was the belt judge 
whether the acceptance was his hand-writing or not, 
and he fays, on looking at it, this is my hand-writing and 
I pay it. The cafe of Barber v. Gingell, 3 Efp. 60 is 
a much ftronger cafe even than that. It was an a&ion 
on an acceptance written in the name of Gingell : the 
Defendant had not accepted, nor ever acknowledged that 
he had accepted that bill j but it was proved that he had 
paid bills wdth (imilar acceptances, which in fa£b were 
forgeries of his fon; and Lord Kenyon C. J. held that the De¬ 
fendant, having given credit to iimilar acceptances in the 
like courfe of dealing, was bound to pay the bill in quef- 
tion. The Court are of opinion, that the Plaintiff is entitled 
to recover the fum he feeks to recover by this a&ion *, 
and we think fo on the ground on which it is put by my 
Brother Lens, that this tranfa&ion is in the nature of an 
exchange between the two parties, made by the Defen¬ 
dant upon the one hand, of a navy bill, profefling to be a 
navy bill for 1884/. 1 61. 10 d., and the Defendant re- 
prefenting it to be a genuine navy bill of that amount, 
and by the Plaintiff on the other hand, of a fum of 
money equivalent to the fum which would be paid upon 
that bill when it Ihould become due; fuppofing that it 
were a genuine navy bill, minus the intereft for the time 
which it yet had to run. Both ponies were mift ak en in 
tiie view they had of this navy bill; the one in repre- 
fenting it to be a navy bill of this description { the other 

12 m 
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in taking it to be fuch. Upon its afterwards turning out 
that this bill was to a certain extent a forgery, we think 
he who took die money ought to refund it to the extent 
to which the bill is invalid. The ground of the Defen¬ 
dant’s refinance is, that the bill is not en dor fed ; and 
that whensoever inftruments are transferred without 
indorfement, the negotiator profefles not to be anfwer- 
able for their validity. This queftion was much mooted 
in Fentt v. Harrifon, 3 T. JC.757., and it is true to a cer¬ 
tain extent, viz. that in the cafe of a bill, note, or other 
initrument of the like nature, which palTes by indorse¬ 
ment, if he who negotiates it does not indorfe it, he does 
not fubjeft himfelf to that refponfibility which the in¬ 
dorsement would .bring on him, viz. to an aft ion to be 
brought againft him as inddrfer; but his declining to 
indorfe the bill does not rid him of that refponfibility 
which attaches on him for putting off an initrument as 
of a certain description, which turns out not to be fuch 
as he reprefents it. The Defendant has in the prefent 
cafe put off this initrument as a navy bill of a certain 
defeription: it turns out not to be a navy bill of that 
amount, and therefore the money muff be recovered 
back. Bree v. Holbecb is very diftinguiihable. Common 
prudence required an adminiilrator not to take on him 
more refponfibility than his fituation obliged him to 
incur, viz. to covenant that he had a good title notwith- 
ltanding any aft done by himfelf: the covenant of an 
adminiilrator ordinarily goes no further; and when an 
aftion is brought againit him for money had and re¬ 
ceived, he fays, you have all the Security againft me 
vtiiich a perfon in my fituation ever gives, andthat does 
not in the prefent cafe make me refponfible. Compare 
this with rim cafe of Cripps v. Reade % 6 T. R. 606. cited 
.by my ‘Brother Htath, There was no deed: the whole 
cefttd inpatpl, and dbe whole was founded on the pre- 
fumption that the title was.fuch as it purported to be: 

Mm3 it 
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it was not fuch as it purported to be, and therefore 
the purchafc-money could not be retained. In the prefcnt 
cafe, the navy bill is not i'uch as it purported to be, and 
therefore the PlaintiiF is entitled to recover. A cafe 
fomewhat fimilar very frequently occurs in practice, on 
which I ihould not rely as governing the law, but that it 
is faid by my Brother Lens, to be functioned on the 
authority of a cafe fo decided at Nifi Prius , by Mans - 
field C. J., namely, where forged bauk notes are taken. 
The party negotiating them, is not, and does not pvofefs 
to be, anfwerable that the bank of England find! pay 
the notes; but he is anfwerable for the bills being fuch 
as they purport to be. Therefore the- PiuintuT mud re¬ 
cover the difference. 

Heath J. I am of the fame opinion. If a perfon 
gives a forged bank note, there is nothing for the money: 
it is no payment. In the cafe ci' Cripps v. Re.ide , the 
Defendant fold a term, fuppoiittg himfelf to be the 
perfonal representative of the deceafed, without exe¬ 
cuting any alignment. Bret v. llolbech was cited upon 
the trial before Lawrence J., and the rule caveat emptor 
was urged : the Court refuted a rule for a new trial. 
Lord Kenyon C. J. faid that in line v. Holbcch a regular 
conveyance was made, and no further covenants were 
to be added; but in the cafe of Cripps v. Reade, the 
whole had palled by parol, and tfee money had been 
paid under a miflake, and the aftion for money had 
and received would lie to recover it back. 

Chambre J. I really cannot entertain a doubt on 
the queftion : if the Defendant’s do&rine could prevail, 
it would vcry materially impair the credit of thefe in- ' 
ilruments. They are not in pra&ice indorfed, (or not 
beyond the firit taker). A man takes this Security, 
looking to the perfons who are to pay it: he takes 
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it on the preemption that it is a navy bill: it was once 
a navy bill, but from the moment wherein it was 
altered, it became of no value whatfocver. It is un- 
neceflury to go into the authorities. I agree it is in¬ 
cumbent on the Plaintiff to fhew quite clearly that the 
payment of the 884/. 1 6s. 10 d. was of the mere bounty 
ant! liberality of government, but tio further. Every 
thing that the Plaintiff's have clone, has been done for 
the good of the Defendant. There is no doubt whatever 
that the judgment ought to be for the Plaintiffs. 

Dallas J. This is a cafe in which the parties are 
cqualiy innocent, and have equal knowledge, and equal 
means of knowledge. I have no doubt whatfoever of 
the Plaintiffs’ right to recover. The cale falls not only 
within the general principle that where a man has paid 
more than the thing is eventually worth, and the con¬ 
federation fails, he may recover it back, but alfo comes 
within the exprefs authority of Cripps v. Reach'. Upon 
the ground therefore that the money was in part paid 
by miflake, upon a conffderation that has failed, I am 
of opinion, that the Plaintiffs are entitled to recover it 
back. 

Judgment for the Plaintiffs. 

Bruce v. Bruce. 

A fimilar cafe to Jones v. Ryde Serjt. contended that that cir- JHigr 19. 

Was argued on a fubfequent day cumitance identified the cafe «th 
in this tenn, on the forgery of a Pricev Neale, 3 Burr. 1554. But 
victualling bill, which the Vic- the Court held it was diftinguifh- 
tualling Office on whom it was able from that cafe, but not from 
drawn, had paid before the for- Jones v. Rule. 
gery was difeovered; and P.U Judgment for the P laintiff, 
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^4. (IN THE EXCHEQUER-CHAMBER*) 

Andrews v . Mellish and Others* In Error- 

Under & policy HPHIS was a writ of error, brought to rtverfe a judg- 

riwflup^Tdlfcharg- mei H Court of King's Bench, pronounced in 

lag port or ports an a£lion (a) upon a policy of infurance, at and front 

In the Baltic, with London to the fhip’s d;‘charging port or ports in the 
liberty to touch at _ . , 

any port or ports * Baltic, with liberty to touch at any port or ports for 

for orders, or any orders or any other purpofe, with leave to carry, ufe,. 

other purpofe, exchange fimulated papers, and to fcek, join, and 

the fhip, m touch- ° J 

ing for orders be- exchange convoys, warranted free from capture and. 

fore the has feleft- feizure in the fhip’s port or ports of difeharge, upon 

dHchargeThnot g ooc *s on hoard the Minerva , with liberty to proceed 

confined to take and fail to, and touch, and flay at any ports or places 

Reports inthe^ whatsoever and where foever, and to load and'unload 

which they lie in g°°ds, particularly in Sweden , without being deemed a 

the courfe of the deviation. The lofs was averred to be by capture by per- 

voyage, but may f ons to Plaintiff unknown, and not occafloned by cap- 
mum to a port ' / r 

the has quitted, for ture or feizure in the fhip’s port or ports of difcliargc. A 
® r ^ er * a ^^J ,er fpecial verdict was found, Hating that the policy Was as 
^ After lhe ’has' declared on, and was fubferibed by the Plaintiff in error, 
feledted her port That the fhip with the goods on board, in Augujl 1810 

inuft touch at ^ f rom London , upon the voyage in the policy men- 

ports only in their tioned, and on the 13th of October in the fame year 
fucce&ve order, arrived off the port of Carljbam in Sweden , being a port 
in the Baltic; that fhe went thither to obtain from the 
agents of the perfon interefled in the goods directions 
as to the further courfe and progrefs of the fhip in the 
voyage infured ; that on the firft of November , die cap¬ 
tain received from the agent of the perfon interefted in 

(a) See MeUiJk v. Andrews, 16 Soft, 315. 2nd % Marie ahd 
Sehu . 17. 
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the goods, orders to proceed, in the further profecution 
of that voyage, to Switmemunde t being another port in 
the Baltic belonging to the kingdom of Pruflia, fituate 
higher up in the Baltic than Car lj ba n tf and~vbere p* re¬ 
ceive fuch orders and dire&ions as to the further courfe 
and progrefs of the (hip on the .voyage infured,--aft the' 
agent of the perfon interefted in the cargo (hould give 
him, that the" {hip and cargo, in purfuance of- that 
order, failed from Carljham in the further profecution 
of the voyage infured, and on the 8th of November ar¬ 
rived off the port of Swinnemunde, and waited at a 
didance from that port for orders and dire&ions from 
the agent of the perfon intereded in the cargo, as to 
the further progrefs and courfe of the (hip in the voyage 
infured; that on the loth of November the captain 
received orders from the agent, becaule it was uufafe to 
effeffc any landing there, to return directly with the {hip 
and cargo to Carljham , being the fame port where the 
(hip had before touched for orders, and there again to 
wait for orders from the agent of the perfon intereded 
in the cargo, as to the future courfe and progrefs of 
the (hip in the voyage infured ; that the (hip and cargo 
on the fame day, in purfuance of the orders fo received 
from the agents at Swinnetnunde, failed from that port 
accordingly, and on the 15 th day of Ntn»etKber arrived off 
the port of Carljham ; that the captain of the {hip fo re¬ 
turned to Carljham to obtain orders and directions from the 
agents of the perfon intereded in the cargo, a« to the {hip’s 
further progrefs in the voyage, not having at that rime any 
fpecific port of difeharge for the goods in view, bv.r mean¬ 
ing to abide fuch further orders at Carllbam , as lu ,! .ould 
there receive, as to fuch portof difeharge; that« 1, th<. ihip*s 
arrival at Carljham^ (he, having fuitained confiderable 
damage in the courfe of her voyage, and being in want of 
repair, was, through the violence of the winds and weather, 

and 
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and for the fafety and prefervatiorf of the (hip and cargo, 
obliged to go into the port of CarIJbam , and there to 
procure fuch repairs as were then wanted; that before 
ihe could procure fuch repairs, and while ihe was lying - 
in the port of CarIJbam for fuch repairs, on the 6th of 
December in the fame year, the fliip’s papers were 
feized by order of the perfons exercifing the power*? of 
government in the port of Carl/batn, and the (hip was 
thereby wholly prevented from purfuing her voyage; 
and that afterwards, on the firft of May i8i I, and while 
the flop's papers were fo detained, the goods on board 
were forcibly feized, and confifcated by the perfons 
exercifing the powers of government in CarIJbam , and 
thereby wholly loft. After judgment for the Plaintifis 
below, the Defendants below alfigued the general errors. 


Tc.ddy, for the Plaintiffs in error, argued, tha 1- every ad¬ 
venture infured is limited either by time or by place ; 
if by time, the veiTc-1 may roam any where at pleafure, 
if by fpacc, her courfe is not limited in time, but it is a 
fettled rule, that her courfe mult not be retrograde, ex¬ 
cept in the fingie imi.mce where exprefs liberty is given, 
(which was not here found), to trade backwards and for¬ 
wards ; but that all the permiflions and liberties given to 
the vetTel muft be cxercifcd at the f.veral ports and 
places which occur on the voyage, only in the fucCeflive 
order in which thofe places occur. Although the liberty 
here given was to touch at any port or ports for orders 
or other purpofe, it was nol an indefinite liberty of 
going to them toties quoties. Clajon v. Simmonds, 6 T. R. 
533. n. Under an infurance from London to the fhip’s 
port or ports of difeharge in the Streights, as high 
as Mejftna , with , power to flop and ftay at any 
ports,, it was held that the veflel going firft to Genoa , 
theji to Leghorn, and thence coming back to MarfeiUtt 
to ,djtfch$rge there a cargo of lead fhipped in London 

for 
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for that port, was not protected againft a lofs by cap¬ 
ture on her voyage from Leghorn to Marfeilles j for 
that (he could not return on her (leps to find her port 
of difcharge. So here the power to call at all ports for 
orders will not avail, for it is reftri£ted to ports taken 
in the order in which they occur in the courfe of the 
Voyage. Hogg v. Horner , I Marjh. Inf. 191. Under 
a policy at and from Li/bon to England, the liberty to 
call at any one port in Portugal , was held reftridled to a 
port in the dire<ft courfe of the voyage. The (late of 
Europe could not pffeffc the interpretation of the record. 
If the (hip could make one retrograde movement in 
queft of orders, no limitation can be afligned to the 
repetition of the fame act, other than that which the 
intcreft of the allured may demand, but this cannot be 
the rule, becaufe it might protra«ft the adventure for an 
indefinite and unreasonable period. No words could be 
conceived more extendve than thofe in which the Eafl 
India policies ufed to be exprefied. Yet in 1 Doug. 2S4., 
the liberty given in Lavabre v. H'iijcn , to touch in the out¬ 
ward or homeward-bound voyage at the ifles of France 
and Bourbon , and v.ll or any places what and wherefoever, 
with power to proceed and fail to, touch and flay at 
any port or places whatfoever as well on this fide as 
on the other fide of the Cape of Good Hope, and the 
defeription given in Bizc v. Fletcher , ibid, of the voy¬ 
age, at and from L'Orient to the ifles of France and 
Bourbon , and to all or any ports and places where and 
whatfoever in the Eajl Indies , China , Perjta, or elfe- 
where beyond the Cape of Good Hope , from place to 
place, and during^ the (hip’s (lay and trade, backwards 
and forwards, at all ports and places, and until her 
fafe arrival back at her lad port of difcharge in France, 
being accompanied with a defignation of particular ports 
to which the (hip intended to go, viz. the ifles of 
France, Pondicherry, and China, the ifles of France' 

and 


1814. 

Andrews 


V. 

M BLUSH. 



SO* 

1814* 

ASSRBffg 

V. • 

■Mklush. 


CASES ik EASTER TERM 

and L*Orient, the terms were held not to juftify thfc 
going from Pondicherry to Bengal, and thence back to 
Pondicherry , and thence to VOrient ; for that their 
latitude was reftri&ed by the words “ on the outward 
and homeward voyage.” The policy in queftion 
therefore does not authorize the (hip to roam about 
in fearch of a difcharging port, nor to take an inde¬ 
finite time to make her elc&ion, nor to purfue a retro¬ 
grade courfe in fearch for orders. 

Puller , contrh , admitted that the allured had not an 
indefinite liberty, but that the courfe purfued was within 
the meaning of the contract. Though it was not 
competent to refer to the ftate of Europe for the cir- 
cumftances that di&ated the terms of the policy, yot 
the expreflions ufed (hewed that there was fome fle- 
ccflity which induced the parties to contra£ for a larger 
liberty than ufual. It was not necefiary that the port 
where the (hip was to receive her orders (hould be in the 
courfe to the difcharging port. No diftin& poiiit of the 
Baltic being named, to which the (hip (hould go for 
orders, (he might go for orders to the moil extreme 
point, which would render it ncceflary for her to take 
a retrograde courfe from that point to her port of 
difeharge. Otherwife the liberty given (hould have been 
thus limited, to call for orders at any port in the Baltic, 
provided her port of difeharge lay beyond it. The 
probable duration of the time to which the rifle may 
extend, is a matter for the confederation of'the parties 
before they enter into the contra£t v but ifcannOt affeft 
the conftru&ion of the policy. If 'the liberty given 
'had been abufed by wafting time'in the BdHic,' while 
the aflureds were Waiting for politick changes, (hat 
would have been a good ground of deferic£"dh'' the 
merits ; but here it is to bd inferred that thVjjllfltitiff 
ha# made Only a fair life ofthe ‘ pOlftfy 

differs 
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pUffins fratn thofe, in which the parties, by naming cer¬ 
tain ports in a fucceffive order, hare designated the 
order in which they (hall be taken, as in Beatfin v. 
Haworth , 6 T. R . 531. In JLavabre v. Wilfon , the 
liberties given were abufed: the voyage to Bengal was 
fraudulent. The words “ backwards and forwards,” 
which are fometimes ufed, would in effe£t of law add 
nothing to the latitude of the licence here given, and 
therefore no argument can be adduced from their omif- 
fion. When the (hip was off Swinnemunde , it was of 
necefiity that either (lie fhould have gone into that 
port, where (he would have been captured, or have 
returned to Carljbam for orders. The limitation of 
jthe riik which has been contended for, fs an arbitrary 
aflumption: the terms of the contra& exprefsly give a 
greater latitude. 

Taddy , in reply, contended, that the authorities fup- 
ported his pofition, that all ports were to be taken in 
the natural courfe of the voyage in which they lay, 
unlefs the parties had fubftituted a different order by 
inverting the names. He did (tot put this cafe on an 
abufe of the liberty, but on the ground that the matter 
had no liberty at all to fail in a retrograde courfe. It 
might often happen, as here, that the moft prudent 
courfe to be taken for the benefit of all concerned, 
might neverthelefs avoid the policy. 

Gibbs C. J. recapitulated the policy. No queftion 
anfes in this cafe, except on thofe circumftances which/* 
it is contended, amount to a deviation. The fa&s are, 
tint the (hip failed from London to the Baltic in feaxch 
of a port to difeharge her cargo. She proceeded to 
Qerybam. The agent there of the allured dire&ed the 
mafter to proceed to Swinnemunde. ^ He proceeded with 
die (hip to Swinnenntnde, and was told by the agent of 
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the allured at that place that he could not fafely land 
there, and fhould return to Carljbam for orders. In 
obedience to thefe dire£tions, he did return to Carljbam, 
and fuftained fome damage in his way thither; and 
while he was repairing it at Carl/bam, the (hip was 
feized there by the government of the country, and the 
cargo thereby loft. For the Plaintiff in cyror, it has 
been contended, and that truly, that upon an infurance 
at and from London to the {hip’s di {charging port or 
ports, the allured is not at liberty to take thofe ports 
in any order, other than that in which they lie in pro¬ 
ceeding from the term nuts a quo to the fir ft of filch ports, 
and fo from port to port, until he comes to the laft. 
Aifo, that under the liberty to touch and ftay, the 
allured cannot touch and flay at any port otherwife than 
in the above-mentioned line. To all this we agree. But 
in all the cafes which have been decided on that prin¬ 
ciple, the Ihip’s port or ports of difeharge has been a 
fixed point; to fuch cafes the principle may be applied: 
the fhip’s port of difeharge being fixed, {lie is not war¬ 
ranted in palling beyond her port of difeharge, and 
returning to it again. In the cafe of Clafon v. Simmonds, 
where the infurance was from London to the Ihip’s port 
of difeharge in the Streights as high as MJJtna , the 
allured elected Genoa for his port of difeharge, by palling 
Marfeilles and proceeding to Genoa. In the prefent 
cafe it was important that the power of clc&ing the port 
of difeharge fhould be continued to the very lateft hour 
of the voyage. It is evident from the liberty to feek 
*for orders in any port or ports of the Baltic, (without 
referring to the knowledge we have of, the then e'xifting 
{late of the Baltic,) that this mult have been the inten¬ 
tion of the parties. It follows, that the allured mult 
have had agents at feveral ports in the Baltic, to which 
he could apply his {hip for orders: at Carljbam thie 
jnafter is referred to Su-innemtmdc , but not as a port 
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of difeharge; it is only for orders. Efce, goes, to Swinsv- 
muiulc, and there receives orders to go bacjk again to 
Carl/bam. The orders he 'received at Swihnemunde are 
fuch as rendered it impoffible for him to do any thing 
elfe, except to go for further orders to Carljbam: he 
does accordingly go thither, not having then as yet afeer- 
tained what was to be the {hip’s difeharging port; and 
upon arriving there he is taken. We are of opinion, 
that under a policy worded as this is, the allured had a 
fight to go backwards and forwards from port to port 
for orders as to his port of difeharge, until his port of 
difeharge was fixed : after his port of difeharge was once 
fixed, then the principle* laid down on behalf of the Plain¬ 
tiffs in error would have applied. For thefe reafons we 
think the judgment of the Court of King’s Bench mufl be 

Affirmed. 
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J f 7 slUGHAN Serjeant, on the firfl day of this term, 

moved that a writ of habeas corpus might iffue, direcl- 

ing the flicriffs of Leaden to bring up the defendant, who 

was detained in their cuftcdv on an extent at the i'uit of 

* 

the crown, in order that he might be rendered to the 
cuftody of the warden of the Fleet in difeharge cf his 


The defendant 
having given bail 
to the atflion, and 
being in cuftody of 
the fhcriffs of 
I.o'uion under an 
extent of the 
crown, this Court 


held, that they 

coaid not grant his bail a habeas corpus to bring him up an>l re nder him in their dif¬ 
eharge to the Fleet, without the confent of the crown. And under tfee lame circum- 
ftancct they refufed permiffion to enter an e.eouereixr u;i the lail-picce. 

And the crown conflating that the defendant might be brought up in the IherilT’s 
cuftody, and committed to the Fleet in difeharge of his bail, on ‘condition that he 
Ihould be immediately remanded to the cuftody of the Iberia's, this Count held, that 
it was not fufticiently clear, that they had authority to remand hint to the cuftody of 
the Sheriffs, to authorize them to make the order. 

This Court not having a crown fide, as B . R, has. But fentb. that they would ex- 
tei\d the time for,the bail to render the defendant. 


bail 
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■bail in this a&ion, or Chat an euonerttur might be en* 
tered on the bail-piece. The defendant was, on ad De¬ 
cember 1812, arrefted and holden to bail for 14,000/. and 
upwards, in this action. His bail juftified on die lothof 
February 1813. The plaintiffs recovered a verdift in 
th$ fame year, and on the 12th of JiMnW]! 1814 ob¬ 
tained final judgment for 15,552/. and cofts. The ex¬ 
tent under which the flieriffs now held him, was tefte’d 
25 tli March 1814, and had ifliied out of the Court of 
Exchequer for 2000/. at the fuit of the crown, upon 
an information for penalties due to the' excife, filed after 
the Plaintiff’s a&ion commenced, but before his verdift. 
Vaughan relied on the authority of Bond v. Ifaac, I Burr. 
339 ., where Deni/on J. refers to Boifer. Sellers, 1 Sir. <$41. 
and Fojler J. obferves, that that cafe was founded on the 
ftatute 25 Ed. 3 . c. 19. He alfo referred to French*s 
cafe, 1 Sa/h. 353 . and Chi tty's cafe, 1 Wtlfon, 248., and 
ftated the principle to be, that where, without any default 
of thebail, it becomes impofllble that die bail fhould fur- 
render the defendant, they may be relieved) as in the 
cafe of a felony. fimilar application had been made 
in this cafe to Gibbs C|ief Juflice in the vacation; and as 
he held that the cuflody of the king’s debtor could not 
be changed without the crown’s confent, the officers of 
the crown were, upon the application of the bail for that 
purpofe, prepared to affent, on condition that the de¬ 
fendant fhould again be inftantly rendered to the cuf- 
tody of the fheriff: but a doubt having then occurred to 
the Chief Juftice, whether, after the defendant were once 
taken out of the fheriff’s cuflody and committed to the 
warden of the Fleet, the fheriff could be duly authorized 
by a judge’s order again to receive him, he referred the 
. parties to the Court, who granted a rule nift. 


On a fubfequent day in this term Shepherd, Solicitor 
General, appeared for the crown, J^ffeqettt, foe the 

fhsriffs 
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IhBrifFs of London, and Letts Serjeaatjfor fhe plaintiff 
’in the a£H<Jii. 

Shepherd, fof the crown, did not oppofe the pfayef^df 
the ball to'relieve themfelvcs by entering an exoneretur t 
but he ftateti that the crown had' important objections, 
■for reafong which it was nnneceflary to difclofe, to per¬ 
mitting the ^Defendant to obtain the objeft of this ap¬ 
plication which he had in view, of changinghis cuftody : 
the crown therefore did not confent to that p.’rt of the 
rule | and Hie urged that the Court could- not grant „it 
without the confent of the crown, Chiitys cafe, l Wils. 
248. Coates's cafe, Barnes, 385. SatiJys v- Spivy, Barnes, 
388. In Coates's" cafe the cuftody was changed upon 
the confent of the crown, in the laft, the crown with¬ 
holding its dohfcntj the Court had refufed to change the 
cuftody of a debtor of the crown on the application of 
his bail. The cafes’ of B-AJe v. Sillers and French 's cafe 
were but (hort notes, and neither of them Hated the 
fa£t, Which, if it exifted, would liaise diftinguifhed them 
from thi# cafe, that the fubject had figned his judgment 
'before the drown had filed its information; for, by 
Jl. 33 H. 8.’ c. 39. f. 74. “ the king fiuil have firft exe¬ 
cution dgainft any defendant for his debts, before any 
Other perfons, fo always that the king’a fuit be taken, ^nd 
commenced, or procefs awarded for the fuid debt at t^e 
fuit of the king, before judgment given for the faid other 
petTons.** The prefent information had been filed before 
the Plaintiff had obtained his judgment; upon the. date 
whereof, anefnot of his fuit commenced, it depended, wIiq- 
thethe faoiilfifhave priority of the crown. Buttery. Butler* 
I Ba/lAttorney Genera! v. Alderjey, df. 

Some cafes lay that where the Courts have inadvertently 
taken the crowg’s debtor out of th<? cpftoc|y. ojf ,the 
fcrd'&W2nd placed Kim in their own t cuftody, thfiffc the 
’C&uMof ^i^etjiier has'irtucd a writ of habeas corpus to 
V* Nn . bring 
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bring^him back} but it is rktf doubtfl^wbrtbff* wh$p 
a Court, a£t j^adyjfedlj^ and with a knowledge of, tip 
faj&s, the Cpurt of Exchequer would interfere to bring 
him back. The ftatute 35 Ed. 3. Jl.‘ 3. c. 19. if, ** that 
notwithftanJing protc&ions, (made bf the king to his 
debtors), the parties which have a£Uons againft their 
debtors ihalibe ahfwered in the king’s courts by their 
debtors} and if judgment be thereupon given for the 
Plaintiff, or Demandant, the execution of the fame judg¬ 
ment (hall be put in fufpence, till gree be made to the 
king of his debt.” That Ilatute, fo far from giving any 
power of fuitendering the Defendant in dtfcharge of his 
bail, prevents the Plaintiff from having execution till the 
crown is fatisfied. 'The Court, therefore, would not 
take this Defendant out of the cuftody of the fheriff, 
unlefs they were allured that they could legally remand 
him to the feme cuftody. 


Btfi Serjt., for the iheriffs, urged, that it was unne¬ 
cessary either to enter an exo/ieretur, or to bring up and 
furrender the Defendant; there was a third courfe, 
which, he prayed, might be adopted, by fufpending the 
time for the bail to furrender the principal, until after the 
crown (hould be fatisfied its debt,/ and the Defendant 
enlarged from bis imprifonment at the king's fuit; as 
was done in the cafe of The King ▼. Fear tie\ who was 
tried before Heath J. at Kingston aflizes, for an attempt 
to fet lire to his hopfe, and was fentenced to two years’ 
imprifonment. Bail had been put in for him in feveral 
fuits, and Beft hsA obtained a rule from -this Court, not - 
that he Ihould be furrendered in difeharge of his bail; 
for he knew they were not entitled to it, becaufe the 
Plaintiffs, -after the expiration of the two years, would 
have a right to require the pofleffion of his perfon-; but 
tbgt .the time for rendering him ihould be enlarged 
until after the term of his iihprifonment ihould have 

*7 expired. 
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expired. The*Mr&n ofWAWK eUb-hfrild be pvt i&r* 
imto great (difficulty by the c6i i|mte ft W tnrplUbtoelfr to TTunTwu^ 

hit cnftodji unlef^ the Plaintiff chofe to Carry Ki caufe ^ 

thither, which he might da Tsmtuu 

Lens* for the Plaintiff, declared him *to he coffiodr 
with the cuftody in which the Defendant now was, 

Plaintiff not being fetisfied that he ihould be a gainer 
by waring his execution, and coming in under a com- 
midion of bankrupt which l»d ifliied againft the De* 
fendant. The Plaintiff was confcious he had no priority 
in the date of his judgment, over the crown, nor did he 
attempt to fet up any other priority. ^ He came not 
to afle any thing, but ouly to watch that his rights 
were not infringed. The bail could not cojmpel the 
Plaintiff to ele£t the Defendant’s body in jktisfa&ion of 
his debt: if they found the Defendant in fuch a fitua- 
tion that they were^ able to render him, they might do 
fo; if they found him in fuch a dtuation that they 
could not render him, they could* not therefore other- 
wife exonerate themfelves. Th§ prefect proceeding of 
the bail againft the Plaintiff %as in invitutit. The Plain¬ 
tiffs wiflted at prefent to be quiet, and await the event, 
which' they had a right to do. Sharps. Sheriff, 7 T. R. 

2 a 6 . The Defendant was taken on a charge of murder 
committed in Ireland; if he were condemned, the re- 
fponfibility of the bail would be at an end, yet the Court 
would not enter an exoneretur on the bail-piece. So,* in 
the cafe of Folke’m v.Gretico, 13 Eq/l t 4$j, though the 
deffitadant, an alien, was in the a&ual cuftody of a mef- 
fenger, add about to be immediately fent out of the 
epuntry under the alien a&, .the Court refufed. either to 
permit ah exoneretur to be entered, or to grant WWtit of 
habeas corpus. The Court*will not relieve the- bsul in 
this fummaty way upon the mere ground’ that they are 
'entitled to no other relief. 'Neither the Court nor the 
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crown will interfere to vary either the rights or the 
obligations of dither party* They will leave them as 
they exift. 

Vaughan , in fupport of his rule, urged that the bail 
were entitled, as a matter of right, to be relieved, where 
they were by no fault of their own, but by a£t of law, 
prevented from rendering the Defendant. The Plain¬ 
tiffs, who, if they had ufed due diligence, might have 
long fince had the Defendant’s body in execution, had 
by their laches precluded themfelves from obje£ting to 
the relief prayed for. by the bail. The Plaintiffs might 
now deliver to the fheriif a writ of capias ad fattsfa- 
ciendum , and thereby entitle themfelves to the body of 
the Defendant, The flieriff could not return non ejt 
btventusy for lie knows where the Defendant is $ the 
Plaintiffs may therefore have the fruit of their judgment 
whenever they pleafe. Sharpe v. Sheriff is adverfe to the 
Plaintiffs, for there the bail obtained permiflion to fur- 
render the Defendant, which gave them the fubftance 
of what they afked. As to the crown, its confent is 
unneceflary, for undoubtedly, fince it has the right to 
ehoofe its own cuflody for its debtors, as fopn as the 
Defendant is removed, the Attorney-General may ob¬ 
tain from the Court of Exchequer a writ of habeas corpus 
to bring him back, as it is laid down in Sandys v. Spivey. 
The crown may ehoofe its own cuftody toties quoties. 
The Courts muff: have a&ed on this principle, in French*% 
cafe, where the Attorney-General made great oppofition 
to the removal; and in the cafe of Boifi v. Sellers , where 
the prifoners were brought up from the cuftody of the 
crown in Winchejler gaol, and where the Court feem 
only to aik the queftion of the priority of the debt, in 
order to be fatisfied of their right fo to do, pwrfuant to 
the ftatute 25 Ed. 3. c. 19. In Bond v. Ifaac, Deni/on J. 
refers to the fame ftatute. Lord Mansfield C. J. and the . 
Court had no .doubt of the right of the bail in that cafe 

to 
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to furrender him, but only hefitated as to the difpofition 
of him when he {hould be furrendered. The priority of 
the a£tfon to the filing of the information is undoubted 
in the prefent cafe. If this Court, by reafon that they 
have no crown fide, as the King's Bench has, feels a 
difficulty how to re-commit the Defendant, they will 
grant the other part of the application, and permit the 
exonerttur to be entered. Grant v. Fagan , 4 Eaft, 189. 
Lord Ellenborough C. J. recognizes the principle that 
where .by a£t of the law of this country it becomes im- 
poffiblc for the bail to render their principal, the Court 
will exonerate, for that the performance of the con¬ 
dition of the recognizance is thereby excufed. In Wood 
v. Mitchell , 6 T. R. 247. where the Defendant was under 
fentence of tranfportation for felony, the bail were exo¬ 
nerated. There is no diftinclion in principle between 
the cafe of a fraud on the Exchequer and the cafe of a 
felony. 

Cur. adv . vu/t. 
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Gibbs C. J. on this day delivered the judgment of the 
Court. This was an application made to us on behalf of 
the bail, in effe£k, firfl, to enter an caaneretur on the bail- 
piece, in the next place, if the Court {hould think the 
bail are not entitled to that relief, then to grant a 
habeas corpus to bring up the Defendant that he might 
be furrendered in difeharge of his bail, and committed 
to the cuftody of the warden of the Fleet, and then 
immediately be remanded to the cuftody of the fherifTs 
of London , from whofe cuftody it is fought to bring 
him by the habeas corpus. Or, if the Court cannot 
comply with the latter part of the requeft, then that they 
will grant to the bail, as a matter of right, that he may 
be brought up in order that they may furrender him to 
the cuftody of the warden of the Fleet , in difeharge of 
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themfelves. "The circumftances, as they are prefented 
to the Court are thefe: the a£tfon of the Plaintiffs, in 
which the perfons who make the prefent application 
became bail, was commenced before the information was 
filed,, on which the crown hare obtained judgment and 
taken the Defendant in execution under an^extent but 
the information of the crown was filed before the 
Plaintiff recovered judgment in that a£lion; the Plaintiffs 
however recovered judgment in that aflion, before the 
crown obtained judgment On their information. The 
crown, having obtained judgment on the information, 
took the Defendant under an extent; and under that 
extent he was in the cuflody of the fheriffs of London. 
The bail then applied to the officers of the crown for 
their confent, that the Defendant might be brought up 
by habeas corpus in the cuflody of the fheriffs of London , 
and furrendered to the cuflody of the wardens of the 
Fleet in tiifeharge of his bail. The officers of the crown 
refufed to grant their confent unconditionally, but are 
willing to grant it on the condition that the Defendant 
ihall be inftantly remanded to the cuflody of the fheriffs 
of London. The confent of the crown being only con¬ 
ditional, that confent is not given if the condition cannot 
be complied with. As to the requefl of the bail for 
entering an exoneretur on the bail-bond, it is clear that 
the bail arc not entitled to that part of the requefl. The 
rule which the Courts have obferved is this: where 
there is no obje&ion to committing the principal to the 
cuftody of their own officer, there the Court will enter 
the exoneretur • inftead of going throqgh the prdeefs of 
bringing up and remanding the Defendant, they will, 
without going through all the intermediate fteps, con¬ 
fides it as if the thing had been done, becaufie they can 
do^ itj but otherwife they will not grant this indul¬ 
gence. A fimilar application was made to the Court of 
King's Bench in the cafe of Folltin v. Cretico, where the 

De- 
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Defendant was m the cnftdy of amefTeng&f, and about to 
be Cent out of the kingdom under the alien and it was 
refuted. It was refuted upon the principle, that where theTe 
is a poffibilhy of a Defendant being placed in a condition 
in which he may be fnrrendered in difeharge of his bail* 
the Court will not order an txoneretur to be entered oh 
the bail-piece. The Court will grant that relief to the 
bail only in cafes where the Defendant is placed irre¬ 
coverably out of their reach: in the cafe of Foliein v. 
Cretieo the Court determined, that if the Defendant had 
at that time been actually Tent out of the country, the 
bail would have been entitled to an exoneretur, but, as it 
was in that cafe pofiible that the Defendant might be 
again fet at large, the Court refufed to do.it. So here : 
the Defendant is not irrecoverably out of the reach of 
the bail: the Defendant is in cuftody at the fuit of the 
crown under an extent, for a debt due to the crown ; 
yet it is poflible he may pay the debt to the crown, and 
difeharge himfelf out of that cuftody. The Court will 
not prefume that he never will, or that he will always be 
unable to pay that debt. The Court therefore fees no 
ground for entering an cxonerctur on the bail-piece. 
The next part of the application which the hail, founding 
themfelvcs upon the conditional aflent of the crown, 
pray for, is, that the Defendant may be brought up in 
the cuftody of the flieriffc of London , and rendered to 
the cuftody of the warden of the Fleet in difeharge of 
his bail, and that he may then inftantly be remanded to 
the cuftody of the iherifFs of London: this is prayed for, 
with the underftanding that it cannot b? done without 
the confent of the crown, and the crown will not con- 
fent upon any other terms ■» therefore there is neceflarily 
added a further requeft, that the Court will alfo do that, 
without which the crpwn withholds its confent. This, 
if it Could be done, would remove all difficulty $ and 
the Court would readily grant it, if it were clear that 
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they had a<gjj|$riry to do it. But whether it can be 
done with that confent, is fo ferious a queftion to other 
parties, and fuch difficulties hang on it, that the Court 
will not take upon themfdves to make fuch an order. 
Several cafes have been circd, to fliew that the Court 
have the power immediately upon the furrender of the 
party, to remand him to the cuflody out of which lie 
had been taken, Verged 's cafe, 2 Str. 1217. Fowler v. 
Dunn, 4 Burr, .2034., and John Tty lor* i cafe, 3 Raj, 
222* s but it is to be obferved, that thole are all criminal 
cafes occurring in the Court of King’s Bench, and it is 
certain that the Court of King’s Bench has, in other 
cafes befides thole cited, where a perfon in criminal 
cuflody has been brought up by habeas corpus , and 
furrendered in uifeharge of his bail, and com¬ 
mitted by the Court to the cuflody of the marffial, 
immediately remanded him to the cuflody in which he 
was before he was removed by the habeas corpus. But 
in all thofe cafes, both the proccfles, as well the writ of 
habeas corpus, as the rule lor remanding the prifoner to 
the cuflody out of which he was brought, are taken out 
on the crown fide of the Court of King’s Bench; and it 
was determined in the* cafes of Fowler v. Dunn and of 
John Taylor, that they could not be taken out but on the 
crown fide. The Defendant is brought before the 
Court of King’s Bench ar. a criminal: he is in the cuflody 
of that .Court as a criminal; and that Court, after they 
have committed the prifoner to the cuflody of the mar¬ 
shal, as the Court of the firfl criminal jurifdiflion in the 
kingdom, have authority to fend him to any other cri¬ 
minal cuflody in the kingdom, which they may judge 
the fitted for his reception, and for fecuring him to 
anfwer the purpofes of juftice {a) ; and it is becaufe 
they are a Court of criminal jurifdi£tion, that they cx- 

(a) White and Another againft The King, Dom, Proc, 16 th May, 
S809; iu hirer. 

ercife 
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ercifc the power of remanding the party wh$tjg&> brought 
up. This accounts for the cafes where a party has 
been brought up by habeas corpus from under a criminal 
charge, and has been remanded to the cuftody out of 
which he was taken. But fee how that Court conduS 
themfelves where a party has been brought up before 
them by habeas corpus , when he is charged in cuftody 
only in a civil fuit ! In none of thofc cafes docs it 
appear that rhe Court of King’s Bench has ever re¬ 
manded the party to the cuftody from which he had 
been taken. They have confidered, that if they do allow 
the habeas corpus, and commit the Defendant to the 
cuftody of the marfhal, the crown may have a habeas 
corpus to carry him back to the cuftody from which he 
had been taken, but they have never removed him to 
any other cuftody, leaving him fubjecl to the claims 
which the crown had on him. If the crown has placed 
the Defendant in the cuftody of the marfhal, the Court 
of King’s Bench has fufi'ered him to remain in the 
cuftody in which he is lb placed. In Chitty's cafe they 
held that the Attorney-General mult obtiin a habeas 
corpus from the Exchequer, and the marfhal fhould 
return it to that court, who might then recommit 
Chitty to the Fleet. I can hardly think, notwithftanding 
the din inn in Sandxs v. Spivy, that this is confined to 
thefe cafes in which it is done inadvertently. In one 
cafe the Defendant was in cuftody under an extent: 
he mult have been brought up charged with that extent: 
an extent can iflue only at the fuit of the crown, yet 
the Court permitted him to be furrendered in difeharge 
of his bail. They could hardly fail to advert to the 
circumftance that the Defendant was firft in cuftody on 
the part of the crown : yet it was faid the crown might 
apply to the Court of Exchequer to remove him to the 
cuftody out of which he had been taken. But I mention 
this only incidentally, for it docs, not apply to the points 

which 
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which are contended in 'the prefent cafe. Looking 
therefore to the principle upon which reds the authority 
of the cafes, wherein the Court of King's Bench have 
remanded the party to the cullody out of which he has 
been taken, and feeing that no authority has been cited to 
fliew that this Court has ever done that, which by this part 
of the rule is this day alked, and feeing how the Court of 
King's Bench have conduced themfelves when the pro¬ 
ceedings were- on the civil fide, we do not feel our* 
felves authorized to grant that part of gie application, 
which prays that the Defendant may be brought up to 
be furrendered to the cuftody of the warden of the 
Fleet in difeharge of his bail, and then remanded to the 
cullody of the fiieriff of London , inafmuch as it is, at the 
lead, very doubtful, whether we have that power. If, 
therefore, the general relief which the bail afle for cannot 
be granted without the confent of the crown, then under 
the circumftances of this cafe, it cannot be granted at 
all i becaufe the crown refufes its confcnt, except upon 
a condition, which this Court cannot enable the bail to 
comply with. This leads to the only remaining quedion, 
which is, whether the bail are entitled to what they 
aik without the confent of the crown. Several cafes 
have been cited for the purpofe of {hewing that the bail 
are entitled, under the peculiar circumdances of this 
cafe, to bring the party up from the cudody in which 
the crown has placed him, and to have him. furrendered 
in difeharge of his bail, and that it is to be left to the 
crown afterwards to apply for any relief which the 
crown may think itfelf entitled to have, in the (hape of 
a habeas corpus , for remanding the prifoner. It 16 ad¬ 
mitted, that generally the crown is entitled to choofe the 
cudody in which it (hall keep its own prifoner, and that 
no fubje& can remove" him out of that cudody. On 
behalf of the crown two cafes were cited to prove this, 
and which do prove it; Coates’s cafe, and Sandys V. 
Spivey* In both thofe cafes the Plaintiff wifhed to re¬ 
move 
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move the prifoner from the cuftody in which the crown 
had placed him* and the Court hfld the fubje£tJbad no 
right to do that} and in the latter of thefe cafes the 
Court enters into a confideration of the dates of the 
refpeflive proceedings of the crown and the fabjed* but 
having (hewn that, if it were neceflary, the crown has 
the priority in time, the Court adds, « Thisms not a 
queftion of priority.” So, neither is the priority of fuit 
of any importance in this cafe. The Defendant is the 
prifoner _of tlm crown, and he being fuch, no fubje&, 
though he would othexwife have a right to take him into 
cuftody, has a right to remove him from the cuftody in 
which the crown has placed him. Thefe two cafes are 
authorities, then, that the Plaintiff in a fuit has not, under 
any circumftances, a right to remove the Defendant from 
the cuftody of the crown, without the confent of the 
crown, even though the fuit of the fubje£t may have been 
firft commenced. But in order to (hew that the bail are 
entitled under the circumftances of this cafe to that 
which they afk for, two or three authorities are cited, 
very hard to underftand j one of them is French' s cafe in 
Salkeld . There the Defendant,' who was in cuftody 
under an extent, was brought up to be furrendered in' 
difeharge of his bail; and the reafon given why the 
Plaintiff might remove him is, becaufe he had a priority 
of fuit. In the margin is added, (by fome editor pro* 
bably with a view to later cafes) a reference to the 
(latute 25 E. 3. c. 19. In the next cafe, Boife v. Sellers , 

1 Sir. 641. the fame queftion arofe, and the removal of 
the .Defendant was refilled by the Attorney-General: 
but it was infilled the bail were entitled to what they 
alked, under the (latute 25 E. 3. c. 19. and what they 
alked was granted upon the ground^ of the fubje&'s 
priority of fuit, without reference to the date of the 
refpe&ive judgments of the crown and the fubjefl. 
Chitty *s cafe alfo was cited: there it does not even appear 

that 
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-that there was a priority of fuit: therefore if one might, 
conjecture, either there niuft have been in that cafe 
fome conditional confent of the crown, or fome inad¬ 
vertence of the Court, or we poflefs a defective report of 
the cafe. -Bond v. Ifaac is very diftinguifhable from the 
prefeut cafe, becaufe there the party was an imprefled 
man, and was taken out of the cuftody of the keepered 
the Sai>oy t who, it was well known, would be rMBfef to 
receive him ; but it is cited as an authority re-> 

cognizing the principle that the fubje V ight take the 
Defendant out of the cuftody of the crown, where the 
fubjeCt had priority of fuit; and certainly Denifon J. 
does there refer to the cafes which I have mentioned, 
and Fojler J., following Denifin, ftates that the bail are 
entitled to the relief they alk for under the ftatute 
25 Ed. 3. I have looked into that ftatute, and all my 
brothers have done the fame, and we cannot, after the 
mod attentive examination, find therein the flighteft 
colour for the pofition. Before the time of that aCt, as it 
appears by the recital in the preamble, if the debtor of 
the crown could procure the crown to commence pro- 
ccfs againft him, while that was pending, it was a pro* 
teClion againft the claims of all others, till this ftatute 
enaCted, that notwithftanding fuch protections, the 
parties which had aCtions in the king’s courts againft 
their debtors fliould be anfwcrcd in the king’s courts by 
their debtors, and if judgment were thereupon given for 
the Plaintiff, the execution fhould be put in fufpence 
till gree were made to the king of his debt. But that 
ftatute only applies to what ftiall be done up to the time 
of execution ; this cafe is, upon the queftion, what ihall 
be done after execution The ftatute applies to the 
Plaintiff himfelf ; and it plainly appears by the two cafes 
in Barnes t that the Plaintiff himfelf cannot remove the 
Defendant from the cuftody of the ihcriffs of London to 
the cuftody of the warden of the Fleet. If then the 

Plaintiff 
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Plaintiff himfelf, to whom alone, and to who|g interefts 
the flatute looks, could not do this under&at ilatute, 
how can it be contended that die bail are entitled fo to 
do ? We therefore cannot difeover any mode in which 
this dodrine of the Court, that where the fubjed has 
priority of fuit, the bail have a right to remove the De¬ 
fendant, can be fupported under the ftatute of 25 Ed. 3. 
nor can we difeover any other ground, on which that 
decifion can be fupported. We therefore are of opinion 
that we cannot grant the thing require^p-to take the 
Defendant out^of the cuftody wherein the crown has 
placed him, in order to fuTrender him in difeharge of his 
bail, without any confent of the crown. It does not 
however follow, that the bail are without relief. 
The Plaintiffs are not to underfland that they can pro¬ 
ceed againfl the bail to Gx. them; there arc material 
difficulties in the way of that proceeding, which I need 
not now point out: the Plaintiff, it is hoped, will not 
attempt it. If the bail apply to the Court to enlarge the 
time for them to furrender the Defendant, we (hall grant 
them any reafonable time that they may alk: it is 
true they will be ftill under this difficulty, notwith- 
ftanding the enlargement of the time; that poffibly the 
Defendant may difeharge the debt to the crown, get out 
of that cuftody, and elude his bail; but this is no more 
than what the bail are at all times fubjeft to, and from 
that liability wc cannot relieve them, (a) 

Rule difeharged. 


1814. 

Hodg-o* 


V. 

TlmfU' 


(/i) In the courfe of the argu¬ 
ment, Heath J. mentioned a cafe 
on the Oxford circuit, where 
Butter J. had granted the relief 
which was here denied, but 
Cbambre J. and the reft of the 


Court, agreed that it probably 
muft have proceeded on the 
ground of the miftaken do&rine 
laid down in Boife v. Sellers and 
Bond v. l/aac, and they confider- 
ed it as of no weight. 
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If a landlord in 
the middle of a 
quarter accepts 
from his tenant the 
hey of the houfe 
'deniifed, under a 
parol agreement 
that upon her then 
giving up die pof- 
feifion, the rent 
Hull ceafe> and ihe 
never afterwards 
occupies the pre- 
mifes, he cannot 
recover in an ac¬ 
tion for the ufeand 
occupation of the 
houfe, for the time 
fubfequent to hit 
accepting the key* 


Whitehead v. Clifford. 

_ *e 

r J , HIS .was an a&ion for the tife and occupation of 
a houfe, which was tried at the Middlefex fittings 
after lafl Michaelmas term, before Mansfield C. J., when, 
after the Plaintiff had proved that the defendant had 
been tenant from year to yeai^of the Plaintiff’s houfe, 
the Defendam^roved a parol agreement, that the Plain¬ 
tiff would give up his claim to the rent, Hi the Defend¬ 
ant’s giving up immediate poffeihon in the middle of the 
quarter: both parties accordingly went before a magis¬ 
trate, and riie Defendant then gave up the key, which 
thtriPlaintiff accepted, and the Defendant was never after 
that time in the poffeihon of the premifes. The Plaintiff 
fought to recover for a time fubfequent to his refuming 
die key j and he infilled that the tenancy was not thereby 
determined, by reafon of the ftatute of frauds ; and cited 
Mollet v. Bray/ie, 2 Camp. I 1 03. Mansfield C. J. referved 
the queilion, fubjecl whereto the jury found a verdict 
for the Defendant. 


Befi Serjt. in Hilary term 1814 had obtained a rule 
ntfi to fet afide this verdict, and enter a verdiit for the 
Plaintiff; againfl which 

Vaughan Serjt. now ihewed caufe. As a lefs leafe 
than three years may be created, fo may it be furreu- 
dered, without writing. 

Befi in fupport of his rule. A contrail muff be 
mutual to be binding. There being no written furren- 
der, the delivery of the key would not- have prevented 
ihe tenant from recovering it back (a); and as the Defend¬ 
er Scathe next cafe. 


ant 
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ant might by procefs of law hare refumad her pofleffion, 
fo {hall the Plaintiff have an a&ion for his r&t. 

Gibbs C. J. The claufe of. the ftatute of frauds 
which reftri&s eHates created by parol, to three ‘•jrears, 
has nothing to do with that which requires fuprepders 
to be in writing. In Mollet v. Brayne both partial ,did 
not aft on the parol notice to’quit, but the tenant only. 
Hie prefent a&ion can never fucceed. The aftion for 
ufe and occupation depends either upon a&ual occupa¬ 
tion, or upon an occupation which the DHBndant might 
have had, if {he had not voluntarily abftained from it. 
Here the Plaintiff himfelf takes poffeffion of the houfe, 
and makes the profit of the ptetftifes ; and it was there¬ 
fore impoffible for the Defendant, during the fame time, 
to have ufed and occupied the premifes, if-ihe wcuild. 
As td'the cafe in Campbell % it is very different from this, 
and we do not throw out any opinion againft it; but 
when the like circumlUnces arife, it will be proper to 
conftder them. 

Rule difcharged. 


1814. 

Whitehbab 


Curran. 


Doe, on Detnife of Re ad and Another, Aflignees 
of Westlake, a Bankrupt, v. Rioout. 

r PHIS ejefiment was tried at the Winchejler fpring A tenancy irom 

affixes 1812, before Chnmbre J., who, in his fumming Y tar *° J** 1, c ^ n " 

0 not be determined 

up, Hated to the jury that it was brought'to recover pof- fo »to bar the 
feffion of a farm, cJ which the bankrupt had formerly been inter f ft of 
tenant, and thePlaintiffs contended that he (till was tenant, thenfbe^* 
He had entered on it at Michaelmas i8ro,and was there- either a legal no- 
fore, at leaft, a tenant from year to year, which relation *“* to m * 
could only be determined by a proper legal notice to quit, writing, 
or by a legal furrender. A witnefs Hated that WeJUake t be¬ 
ing embaTraffed,affigned the fann by parol to his lcflor, who 
was the Defendant; but that it not being a profitable time 

for 
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for felling pfF his liorfes, and Wejllahe therefore wifiiirtg 
to keep theiVi, that he might fell them in the fpring, he 
continued to work with them on the farm, in order to 
work out a debt which he owed to the Defendant. An 
objection had been takenby the Plaint ifFs, that there was no 
legal evidence of the furrender, what palfcd being merely 
by parol, and Chambrc J. inclined to think the objeftion 
good upon the ftatute of frauds, but referved the point. 
It was however for the jury to confider whether the 
alignment to the Defendant were not fraudulent, there 
being no evidence that the agreement of working out 
the debt by the work of the horfes had been followed by 
any aft, nor that the Defendant had fuperintended the 
farm, or fumilhed implements, or feed. The jury found 
that the afiignnient was fraudulent, and made exprefsly 
for protefting the property from the reach of the credi¬ 
tors, and the verdict palling for the Plaintiffs, the queftion 
of law did not arife. 


Mays. 


An affidavit to 
obtain a diftringast 
mult not only ftatc 
the deponent's be¬ 
lief that the De¬ 
fendant purpofely 
abfents hitnfelf to 
avoid procefs, but 
mult alfo ftate 
fads, from which 
the Court may lee 
that his belief is 
well grounded. 


Turner v. Wall. 

Down v. Crew. 

J/ 7 'AUGHAN Serjt., in the firft of thefe cafes, and 
Onflow Serjt. in the laft, moved for a diflringas , on 
affidavits of the officers, in the firft cafe, that the officer 
had gone many times to the dwelling-houfe of the De¬ 
fendant, and particularly on the 28th, 29th, and 30th of 
Aprili and had endeavoured to ferve him pcrfonally with 
a fummons, which on the 30th he ferved on a female 
fervant at the Defendant’s dwelling-hoiffe, at the foot of 
which fummons was an Etiglijh notice* the tpnor whereof 
the deponent fet out; in the laft cafe the officer alfo 
fpoke to the leaving a fummdns with' a fervant at the 
dwelling-houfe after feveral vain attempts to ferve the De* 
fendant perfonally; and each of the deponents verily be- 

10* lieved 
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Meved that at the times when he fo went, hisQefendant was 
purpofely abfent from home, and avoided being feefi, to 
prevent his being arrefted, or ferved with procefs for debt. 

The Court- held that the affidavits were infufficient, 
inafltouch as the deponents did not therein ftatc thp fafls 
on which they founded their belief. The Court had 
fometimes refufed the rule, becaufe the deponent had 
not fworn to his belief that the Defendant abfconds, but 
they had never laid that it was fufficicnt-that he Ihould 
fo fwear, without Ihewing the fa£ts on which he is led 
to believe that the Defendant abfconds. Thc^mten: of the 
proceeding is, that the affidavit may lay before the Court 
fuch fa£ts, as will enable themfelves to judge whether 
there is fufficient reafoh for the inference, that the De¬ 
fendant keeps out of the way to avoid proccfs. 

Rule refufed in both cafes. 


5a* 
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Haines v. Busk. 


May 9. 


J NDEBJTATUS affumpfit for the commiflion hnd 
brokerage due from the Defendant to the Plaintiff 
for having procured a certain {hip called the Amalia to 
be hired and chartered upon freight for certain voyages 
at the Defendant's requeft. The caufe was tried at the 
fittings after Hilary term 1814, before Dallas J. It was 
proved that the Plaintiff had, in December 1812, procured 
for the Defendant an agreement for a charter-party for 
the good Ruffian veffel the Amalia y then in the Thames , of 
which the Defendant was the correfpondent, whereby 
the Defendant agreed that the {hip ihould proceed in 
ballad: to Charleftvwn , South Carolina , there to be loaded 
with a complete cargo of permitted goods, and therewith 
to proceed to Cadiz, Lijbon, or one port jin the United 
Vox,. V. O o King- 


It it no anfwer 
to an a&ion by a 
broker for com¬ 
miflion for pro¬ 
curing freight, that 
the charter-party 
procured \rat fuch, 
that if the char¬ 
terer failed to ob¬ 
tain certain li¬ 
cences, the voyage 
would be illegal. 
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Kingdom , or j Gottenburgh, either to be named*, if poffible> 
before leaving CbarUJlonvn, and to deliver her cargo on pay¬ 
ment of the freight ftipulated, viz. 8 guineas per ton of 
rice to Cadiz , Li/bon, and a port of the United Kingdom , 
or 9 guineas per ton of rice to Gottcnbnrgh. If other 
goods*than rice were laden, freight was to be paid for 
the complement of 250 tons after the fame rate as for 
rice : the veffcl was to be addrefled to the correfpond- 
ents of the freighters at Charleftoiun , and at the port of 
unloading, except it were London. The veflel was to 
carry no Britiffj licence, neither copy nor memorandum 
of the engagement to proceed to a Britijh port. The 
mailer was to receive at Charlejlcwn inftructions whether 
to touch at Cadiz, for orders to unload there, or at Lijbon , 
or whether to touch at Cork , for orders to unload in one 
port of the United Kingdom , or at Gottenburgh , but the 
veflel ihould in no cafe be caufed to touch at both Cadiz 
and Cork for orders. The agreement was figned by 
both parties, but they afterwards differed upon the draw¬ 
ing up of the charter-party by a notary, and never exe¬ 
cuted it, nor did the (hip ever fail on the voyage ; and 
the Plaintiff contended that he had performed in procur¬ 
ing this agreement, all which it belonged to his province 
to perform, and fufficient entitle himfelf to his ufual 
com million as a broker of two and a half per cent, on the 
amount of the ftipulated freight. It was proved that the 
{hip was Ruffian built, bore the Ruffian flag, and was 
Ruffian owned; fhe was partly the property of the De¬ 
fendant, a Ruffian rcfidcnt in London. It was the inten¬ 
tion of the freighters and defendant, that the (hip ihould 
proceed to Charlejlmvn to take in cotton wool, and carry 
it to Ireland. There was at that time war between Eng¬ 
land and America . It was dated in evidence that the parties 
did not conceive that any licence at all was neceflary for 
this adventure, becaufe the (hip was going to'America 
for cotton wool for Ireland , and by the teftimony of (hip¬ 
ping brokers it appeared, that it was not the pra&ice to 

obtain 
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obtain a licence for a voyage under fimiiar citcumftances. 
For the Defendant it was objected that the Plaintiff could 
not recover, becaufe the voyage contemplated was illegal. 
The ftatute 43 G. 3. c. 153. refers to the Hat. 12 Car. 2. 
c. 18. where by/. 3. no goods or commodities whatfo- 
ever of the growth or production of America {hall be 
imported into England or Ireland , in any other fliip but 
in fuch as do truly and without fraud belong only to the 
people of England or Ireland , dominion of IVlies , town 
of Berwick, or of.his majefty’s lands, iflands, plantations 
or territories in Afia , Africa , or America , as the proprie¬ 
tors and true owners thereof, and whereof the mafter 
and three-fourths at leaft of the mariners are Englfj- and 
the firft-mcntioned ftatute cna£ts, (/ 13.) that during 
the continuance of hoftilitics and until fix months after 
the ratification of a definitive treaty of peace, it {hall be 
lawful for any per foil to import into any port or place 
in Great Britain, all forts of wools, and into Ireland all 
forts of (inter afia) wool and cotton wool, from any coun¬ 
try or place whatfoever, in any fliip or vcfiel belonging 
to any country at amity with his m.ijefty, navigated by 
foreign feamcn. But it was urged that this claufe would 
not make it legal for a Britijl) fubject to trade with an 
enemy, nor would it give to a Brit if j fubject, the owner 
of a foreign fliip navigated by foreign feamen, thofe pri¬ 
vileges which it was the object of the act to give to the 
{hips of dates in amity, by letting them into a {hare of 
the carrying trade. Dallas], referved the point, with 
liberty to refer thereafter to all documents material to 
the caufe, fubject whereto the jury found a verdiCt for 
the Plaintiff. 

Shepherd , Solicitor-General, in this term obtained a rule 
nift to fet afide the verdiCt, and have a new trial. He 
urged that there were two objections to the introduction 
of foreign goods from hoitile Hates into this country, one 

O o 2 founded 
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founded on the difabilities attending a ftate of war, which 
the king by his prerogative may difpenfe with, the other 
refulting from the navigation a£, which the king could 
not merely by virtue of his prerogative difpenfe with: 
that the a£t 43 G. 3. was not made for the purpofe of 
difpenfing with the belligerent difabilities, but was made 
to enable the king to difpenfe with the penalties impofed 
by the ftatute 12 Car. 2. c. 18. The removal of thefe 
laft-mentioned difabilities would, at the time of pa fling the 
a£t, lay a great part of the world open to Britijb com¬ 
merce *, but in order to extend the indulgence to the red 
of the world, the king’s licence, difpenfing with the dif¬ 
abilities attending on a date of war, mud alfo have been 
obtained. 


The Court granted a rule nifi. 

Beft Serjt. in this term (hewed caufe againd this rule. 
1. There was no evidence that the Plaintiff knew the 
intention of the parties. 2. If he did know it, yet it is 
not to be maintained, .that every perfon who furnifhes 
any goods or does any act in the fervicc of a (hip, which 
her owners arc about to employ on an illegal voyage, 
(hall be precluded from recovering his demand. 3. The 
agreement does not neceflarily import an illegal inten¬ 
tion. There were obvious reafons why it would be im¬ 
politic for the veflel to have on board her a Britj/b 
licence, or any document by which (he might be traced 
to a Britijh port. 

The Court calldd on the Solicitor-General and Marjhall 
Serjt. to fupport their rule. They urged that a broker 
who makes a contra£t in violation of the navigation laws, 
could not recover any commilfion for that illegal a£t: 
the illegal intent was confpicuous, for the owner, a mer¬ 
chant in London , dipulates that theTeflel (hall be addrefied 
to the freighters’ correfpondents in Charleftown t a hoftile 

10 port. 
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port, yet the parties agree, that the veflel (hall carry no 
Britijh licence, nor any copy of the memorandum of the 
charter-party, and they ftipulate that the freighters fhall 
have the option to direft her to return to a Britifb port j 
thus clearly contemplating an unlicenced trading with 
an enemy’s country. The adventure is likewife illegal, 
as contravening the navigation aft; for the ftatute 43 G. 3. 
r.153. does not warrant the importation of cotton wool 
into London, a port which is mentioned in the agreement, 
■and was clearly within the contemplation' of the parties. 
The exprefiion ** permitted goods” only refers to per- 
miflion to (hip them from America; it does not contem¬ 
plate a permiflidh to import them hither. A contraft 
which contains one alternative ftipulation which is legal, 
and another which is illegal, is not capable of being fup- 
ported upon the ground that it is in the option of either 
party whether he will enforce either the legal or the ille¬ 
gal alternative as he may think fit. The whole contraft 
is in that cafe illegal, and cannot be enforced even to the 
extent to which it is legal. This was an objeftion JlriBi 
juris , but it was well founded. The party ought to have 
had two licences, die one to difpenfe with the naviga¬ 
tion aft under the 16th feftion of the ftatute 43 G. 3. 
c. 153. (^vhich enables “ the king in council, by order in 
council, fo often as (hall be judged expedient, to permit, 
during the war and fix months after, any fuch goods as 
(hall be fpecified in fuch order, To be imported from any 
port or place belonging to any date not in amity, in (hips 
belonging to the fubjefts of any (late in amity with his 
majefty,”) and the other to proteft the adventure againft 
the illegality of trading with an enemy. The Plaintiff 
himfelf prepared the agreement for the charter-party} 
and in the particular delivered of his demand, he claimed 
to recover for the (lamp thereon} fo that his full-privity 
cannot be doubted; and unlefs he (hews that all necef- 
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farjr fteps were taken to legalize the adventure, he has 
not (hewn a caulc ot action, and cannot recover. 

Gibbs C. J. A great tleal of ingenuity has been exer- 

ci fed to find fupport for a defence the moil dtfhonourable 
1 ever knew brought forward. The Defendant, the 
owner of a {hip, defires to have her employed in a lucra¬ 
tive trade, and applies to the Plaintiff to obtain employ¬ 
ment for her. The Plaintiff fucceeds in procuring for 
her fuch an employment as the Defendant withes to ob¬ 
tain, and when the Plaintiff applies for a compenfation, 
die Defendant fays, “ I will make you no compenfation \ 
not becaufe you have not done your duty to me, hut 
becaufe the thing which I defired you to do, is illegal.” 
It is a very difhoneft defence : but it muff prevail, if it 
is good in law. The (hip is RvJJinn: flie is to go in 
ballall to America , to take there a cargo of fuch goods as 
fhould promife the greateft advantage to the perfohs en¬ 
gaged in the adventure. What is the contract ? That 
fhe (hall proceed to Charhjlonvn , and there take in a com¬ 
plete cargo of permitted goods: there it flops; what 
thofe goods (hall be, is not defined ; it is left to the per- 
fons who are to load her. She is to proceed thence to 
LiJbon> Cadiz , or Gottcnburgk. The port is to be named, if 
polfible, before {he quits Charlejlo'wn . So that neither the 
goods to be laden, nor the port to which the (hip is to go, 
are fixed. Is it then neceffary that fhe muft at all events 
make an illegal adventure ? After fpecifying certain 
prices of freight, the contract proceeds to ftipulatc that 
the veffel {hall be addrefied to the correfpondents of the - 
freighters at Charleftown , and at the port of unloading, 
except it be London: I will give the Defendant the full 
benefit of the faff,-that it certainly was in the contem¬ 
plation of the parties that the {hip might, laden fome- 
how or other, proceed to London. The* only further 
material part of the contract is, that the {hip {hall carry 

no 
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no Britijk licence, neither copy nor memorandum of 
the engagement to proceed to a BrOtjb port, and that die 
mafter (hall receive inftruilions at Cbarleflvwn whether 
to touch at Cadiz , for orders to unload there, or at 
Li/bon, or 'whether to touch at Cork, for orders to 
unload in one port of the United Kingdom or at Gotten- 
burgh, but the veffel Ihould in no cafe be forced to touch 
both at Cadiz and Cork for orders. And if this agree¬ 
ment, fuch as it is, could have been legally performed 
by taking certain ftcps afterwards, the Plaintiff is in that 
cafe entitled to recover a compenfation for procuring 
the contrail. Non ronjiabat at the time when the Plain¬ 
tiff difeharged his duty, that whatfoever was neceffary 
to legalize the voyage would not be gotten. Under the 
fixteenth feilion of this ftatute, a licence might be ob¬ 
tained for the fpecific goods in the fpecific (hip, which 
is iffued in numerous inftances after a general order le¬ 
galizing the goods. It does not at all appear that there 
was any contrail that a licence Ihould not be procured 
from the privy council, but only that the licence ihould 
not be on board the ihip. We have before decided ( a ) that 
the fubjeils may make a contrail which may be rendered 
lawful before it is completed. The Defendant iniiils 
that if there be any one courfe of voyage which the ihip— 
owner is obliged to purfue in cafe the charterer eleils it, 
and if that courfe be illegal, the whole contrail is illegal. 
Without agreeing to that propofition, I will grant him 
the benefit thereof, and fuppofe the cafe to be fo: is 
there any courfe defignated by this charter-party which 
muff of neceility be illegal ? I wi{h the counfel for the 
Defendant had Hated upon what courfe of voyage, and 
with what lading the adventure would noceffarily be ille¬ 
gal. I can fee none. It is faid that a voyage from 
Charleftow/i to Great Britain would require two licences 5 
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Busk. 


(a) See Se-uj*It v. Royal Exchange In fur once Company, ante, 
iv. 8 s 6 » 
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and that they were not procured. Be itfo: if they havenot 
bean procured, it is not the fault of the innocent Plaintiff, 
but tff the criminal Defendant. But it is Cud, there* are 
caiip which no licence can legalize i that the 13th fee- 
ti<m, ,fpeakmg of wool, allows the importetion of all 
forts of wool (which, I agree, only intends (beep’s wool,) 
to England, and all forts of wool and cotton wool from 

any country or place whatfoever to Ireland; and then it 
is contended, that becaufe cotton wool could under no 
circumftances be legally imported into England, although 
here was an intent to take a cargo of cotton wool for 
Ireland , yet that the charterer might have required the 
mailer to come to London with that cargo, and that would 
have been illegal. I am of opinion that the owner could 
not be required to perform that voyage. He would 
have completely performed his charter-party, if he had 
carried to each of the ports named, fuch goods- as might 
legally be carried to that port. Where the charter-party 
fpeaks of permitted goods, and does not define what the 
goods fhall be, I think the charter-party would be fully 
complied with, if the owner carried the cargo to fuch 
places whereunto the charterer might legally require it to 
be carried. The charterer and owner together had it 
clearly in their power to render the voyage legal. There 
is no evidence that they meant to purfue any prohibited 
traffic 5 the contrary inference is afforded by the fa£ts. 
We are therefore of opinion that the Plaintiff is en¬ 
titled to recover a compenfation for the fervice he has 
performed. 


Heath J. I am of the fame opinion. Tlie words, 
permitted goods, over-ride the whole. Cotton wool 
deflined for England would not, under the ftatute taken 
by itfelf, have been permitted goods. It is faid two 
licences were neceffary. It may be. fo; but they might 
have been procured. It is faid -|hat the Plaintiff was to 
fee that the matters requifite to legalize the adventure 

. were 
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were complied with. I do not think fo:was it ever 
faid that < an attorney who drew an agreement on un- 
ftamped paper, which ire know may he ftamped after¬ 
wards, was bound to fee that it was damped, and tj^at 
if he had Omitted it he was therefore not entitled to 
recover for drawing the agreement, becaufe it was not 
damped ? 


m 
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Busk. 


The red' of the Court declared their entire concur¬ 
rence, and the 


Rule was difcharged. 


Crutchly v. Mann. 


Maj 9 , 


r £"'HIS was an aftion on a bill of exchange for 200/. 

dated 5th May 1812, drawn by Arthur Clearance in 
Jamaica on a damp of that ifiand, at 60 days fight, on 
the Defendant in London , and confining a requed to 
place the fame, with or without further advices, to the 
drawer’s account. The id count dated the bill to be 
payable to the order of the Plaintiff, and that the Plain¬ 
tiff had not indorfed it over to any perfon. The 2d dated 

it to be payable to the order of .. -., meaning 

fuch perfon as the drawer fhould afterwards dire& to be 
inferted, and averred, that the drawer dire fled the Plain¬ 
tiff’s name to be inferted. The 3d count was for not 
accepting the bill. When the bill was produced at the 
fird trial, which was at Guildhall at the fittings after 


A bill made 
payable to the cr- 
derof — ..may 
be filled up by any 
bearer, who can 
ihew that he came 
regularly to the 
poileilion of it, 
with his own name. 

If fuch a bill 
be drawn in 
Jamaica on a 
ftamp of that 
ifland only, an 
Englijh ftamp is 
not neceflary to 
the validity of the 
infertion of the 
bearer’s name in 


Trinity term 1813, it appeared to be payable to the E"gkmd. 
order of the Plaintiff, but it had originally been drawn 

payable to the order of--/and the Plaintiff’s 

name had been inferted, fince the bill had been in 


England, by himfelf. To prove that he. had authority 
fo to do, the Plaintiff produced a letter, the dire&ion of 
which was tom off, but it was figued by the Defendant 

on 
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°* s**h Amgtfi i8i2» and ftatcd his regret that owing to 
waae-of-explanation he had been induced to ddhonour 
MrfCiaramrSs bill on him for aoo/.; that he had fince 
gentleman, and that upon its being again pre¬ 
faced, »t Humid meet with due honour. There was no 

y 

acceptance other than this letter: it was not proved how 
the Plaintiff became poffeffed of the bill, or of the letter. 
It was full fee a in his hands after he had been to the AW, 
to fee Vajhd the mailer oi a veil'd, whofc agent the Plaintiff 
was. Shepherd Serjt. for the Defendant, obje£ted, f«; That 
either the bill was made a perfe£t inftrument in Jamaica or 
not; if it were, then that the infertion of the Plaintiff's 
name was an alteration of the bill, which deflroyed it: 
if it were not, then the bill, deriving its operation from 
the infertion of the payee’s name in England , was the 
making of a new bill, which required an Englijh (lamp ; 
2. That there was no proof that the bill for 200/. alluded 
to in the letter, was the bill on which the Plaintiff now 
declared; 3. That it not appearing that the letter had 
ever been addreffed to the Plaintiff', there was no proof 
of the Plaintiff’s authority to infert his own name. 
Mansfield C. J. left it to the jury, whether, as no other 
bill appeared, this were not the bill alluded to in die 
letter, and the jury found a verdict for die Defendant, 
fubje£t to the other two points, which his Lordfhip re- 
ferved. 

Shepherd in Michaelmas term 1813 obtaiued a rule 
nifi on all three of thefe objections, and alfo on the 
ground that the letter, which conftituted not an accept¬ 
ance, but a fpcciai agreement to accept, ought to bear 
an agreement (lamp. 

Befi and Ptll Scrjts. in the fame term (hewed caufe. 
I. A hill drawn with a fictitious payee is a complete 
bill, payable to bearer. Gibfoti and Another v. Minet, 
I H. El. 569. Same v. Hunter,. 2 H. Bl. 204. So, to 
Ship Fortune of bearer, Grant v. Vaughan , Burr . 15id. 

12 So, 
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So, a bill payable tor a blank fum, Ruffol v. Laagjtaffie, 
Doug. 514. The blank itfelf is evidence of an intent in 
the drawer that it (hould be filled up with the name of 
fome one; and the unity of pofieffion of the bill and 
of the autarky is fufficient frimd facie evidence that die 
authority to fill it up was given to th Plaintiff :■ he might 
indifferently have enforced the bill, either in blank or after 
it was filled up. 2. An Englijb (lamp is not requifite, 
as held in Snaith V. Mingay y 1 Mauie tS* Selav. 87., in 
the. cafe of a bill made in Ireland on an Irijb (lamp, with 
blanks for the date, fum, time when payable, and name 
of drawee. In like manner the drawer of this bill in 
Jamaica gives his correfpondent in England authority to 
complete it here. The objedlion on the necelfity of 
(tamping the letter was not made at the trial. 

Shepherd in fupport of his rule. In Snaith v. Mingay 
the authority was proved. There is no evidence that 
this bill was tranfmitted to the Plaintiff in any letter 
from the drawer in Jamaica: the bill may have been 
remitted to fome other perfon. The authority to fill up 
the blank is a confidence committed to a particular per¬ 
fon, and cannot be delegated over by him ; it is therefore 
incumbent to (hew that the Plaintiff is the perfon to 
whom it was committed. There is a link wanting in 
the evidence, which the Plaintiff might have fupplied, 
but has not fo done. 

Alansfield C. J. reported that the objection upon the 
want of a (tamp on the letter was not taken at the trial j 
but the Court being of opinion that there was not fufli- 
cient evidence of the authority to the Plaintiff' to fill up 
the bill, awarded a further enquiry. 

The caufe was accordingly again tried at the fittings 
after Michaelmas term 1813, before Heath J. wh- n it vas 
proved that the bill was given by Clarance tnC-ptain V.Jbel , 
for another perfon named MAnn. Clarance had come to 
England, and had particularly requefted the drawee to ac¬ 
cept 
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cept the bill, (which he had at fi vft ref u fed,) as the d i (honour 
would hurt the drawer’s credit with Fajhel ; whereupon 
Mann addreffed, and Cent by Clarence's hands to F„/h,l y 
the letter which was given in evidence as the Plaintiff’s 
authority. Fajbel delivered it with the '£*11 to the 
Plaintiff. C larance ftated in evidence that he never au¬ 
thorized the Plaintiff to infert his name in the bill. 
Shepherd objected, that though there might be an 
authority to the payee himfelf to infert his name, yet 
there was no authority for the bearer of the bill to infert 
his name. No cafe had gone that length. Heath J. 
however, held that there was an implied authority to 
the Plaintiff, and the jury found a verdifl for the Plaintiff. 

Shepherd Solicitor-General in Hilary terra obtained a rule 
nifi to fet it afide, on the Tragic point that the authority 
given to the perfon to whom the bill was firft delivered, 
to infert his own name, was not aflignable in blank from 
hand to hand in the fame manner as the bill, if filled up, 
would be transferable. In RuJJel v. Langjlaffe t and Snaitk 
v. Mingay , the bills had been completed by the very 
perfons in whom the confidence was repofed. 


Bejl and Pell on this day {hewed caufe againft the lalt- 
mentioned rule. They argued that the authority paffed 
with the bill. The letter written by the drawer was an 
acceptance, and it was made after the Plaintiff’s name 
was inferted. 

Gibbs C. J. (lopping them, put it to the Solicitor- 
General, whether he could fupport his rule. When we 
find that the Plaintiff has this bill, and that the drawee, 
under the eye of Clarnnce the drawer, and with the 
Plaintiff’s name (landing in the bill, accepts it, the con- 
clufion is irrefiftible, that it was put there with the con- 
fent of Clarance. The ufe of j^ferting the payee’s name 
is to,(hew who makes the sequeft, which muft be 
averred. 


Rule discharged. 
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Scotland v . Wilson. 

r £'HIS wSs an a£Uon of ajfumpftt for demurrage, of 
the {hip Janet , ftovg^Berwick to London, with wheat 
and oats, configned to the Defendants, under an infttu- 
ment figned by the Plaintiff, exprefling by whom the 
corn was {hipped, the quantity, deliverable to the Plain¬ 
tiffs, ^iey paying freight, the rate of freight, and that the 
cargo was to be delivered in twelve days, or, after that, 
three guineas per day demurrage. Upon the trial of the 
caufe, at a fitting in Hilary term 1814, before Heath J., 
Shepherd, Solicitor-General, obje£ted. that this iuilru- 
mentwasinadmiffible as evidence, bccaufc, although irwa 
a bill of lading of goods exported from Scotland to this 
country, for which the flat. 48 G. 3. c. 149. Schedule, 
Parti, required a thrce-lhilling (lamp, it was written 
on undamped paper. Heath J. nonfuited the Plaintiff, 
with liberty to move to fet afide the nonfuit, and entSr a 
verdift for the Plaintiff, with 12 guineas damages. 

Accordingly Copley Serjt., for the Solicitor-General, 
having on a fubfequent day in the fame term obtained a 
rule nift, on the ground that the datutes require no damp 
for bills of lading of goods carried coadwife, making a 
marked did^n&ion between them and goods exported; 
and that corn from Berwick to London was carried 
coadwife ; 

Vaughan Serjt. now {hewed caufe. It cannot be that all 
goods carried from one port within the Briti/b dominions 
to another, are goods carried coadwife 5 otherwife it 
would extend to Ireland which is repugnant to the plain 
meaning of the words. The phrafe, carried coadwife, 

was 
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Scotland 


v. 

WILSON. 


was in ufe in feveral ftatutes before the Union with Scot¬ 
land, did it then comprehend goods from Scotland ? 

Shepherd , in fupport of his rule. ' Statutes made fince 
the Union explain that«« coaftwife” means from any one 
port Of Great Britain to another. 27(5.3. c. 13. J. f., 
31 G. 3. c. 30./. I., 32 G. 3. c. 50. pajitn. fpeafc of «* flap¬ 
ping goods from one port in Great Britain to another 
poTt in Great Britain, without cocket or bond,” and of 
goods being “ carried coaftwife within Great Britain as 
fynonymous. Stat. 46 G. 3. c. 42. both the title, arfd the 
body of the a &,f 1., fpeak of goods “ carried coaftwife 
within Great Britain and the latter fpeaks of “ goods 
carried coaftwife, or from port to port,” as fynonymous. 


Per Curiam. It is impoflible to get over thefe fta¬ 
tutes j they fix the meaning of the word: therefore this 
inftrument is not a bill of lading within the aft 48 G. 3. 
c. 149. It will fuffice to confider the cafe of Ireland 
when it arifes. 

Rule abfolute- 


^ Fitzsimons v. Inglis. 

In declaring for Plaintiff in his third count declared on his 

a nufar.ee, the im- poffcflion of a dwell ing-houfe in William > s Court , 

[hllnjur^muft be in the parilh of St. Pauls, Shadwcll , and that before and 

Hated; and under 

an averment of the remote eaufe, and an allegation that by means of the premifes the 
noxious matter annoyed the Plaintiff’s houfe, it is not competent to give evidence of 
the intermediate caufes. 

The declaration Hated that the Defendant wrongfully placed and continued a heap 
of earth, whereby the refufe water was prevented from flowing away from his houfe, 
down a ditch at the back thereof. The evidence was, that the heap was not originally 
placed fo as to obltrudl the water, but that in procefs of time earth from the heap was 
trodden, and fell, into the ditch, and obflru&ed it. Held that this was a fatal variance. 

at 
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at the time of the grievance, there had been for the 
neceflary ufe and enjoyment of his houfe, at the end 
or back part thereof, a certain channel or watercourfe, 
whereby all the furplus, or refufe water ariiing in the 
houfe, was ufed to flow and be carried oiF, and flill of 
right ought to flow and be carried off therefrom, to cer¬ 
tain places lying below the houfe; that the London Dock 
Company t (whofe treafurer the Defendant was, and by 
flat. 39 G. 3. c. 69. was dire£led to be fued for them,) 
had before that time, to wit, on the firll of January 
1808, wrongfully and injurioufly thrown up and heaped 
togemer,near and adjoining to the Plaintiff's houfe, divers 
large quantities of earth, gravel, rubbifh, and foil, where¬ 
by the furplus or refufe water from the houfe was ob- 
flru£led, and prevented from flowing away and being 
carried off*, as it ufed and ought to do. Yet that the 
Company well knowing the premifes, but contriving to 
injure the Plaintiff*, &c. wrongfully and injurioufly kept 
and continued the faid earth, gravel, foil and rubbifh, fo 
before that time wrongfully and injurioufly thrown up 
and heaped together near and adjoining to the Plaintiff’s 
houfe, for a long fpace of time, by means of which pre- 
mifes' the furplus and refufe water, which ufed to flow 
and be carried away, &c. was prevented from flowing 
and being carried away, as it was ufed, and of right 
ought to be, and was thrown back on the houfe, &c. 

The caufc was tried at IVtjhninJler at the fittings after 
Hilary term 1814, before Chatnbre J., when the cafe was, 
that the Plaintiff’s was one of a row of lioufes fituate in 
a court, which had rather a fleep defeent of 3 or 4 feet 
between the one end and the other ; acrofs the lower end 
there flood a wall, in the bottom of which was an aper¬ 
ture to let the rain and other furplus water of the court 
flow through it into a ditch which ran at the back of the 
houfes, and ferved as a fewer to them. On theoppofite 
fide of the ditch from the court was fome land belonging 
to the London Dock Company , on which - they had, 

11 yean 
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1814* 11 years Juice, begun, and 8 years Cnee had ftmthed lay- 

* n B the earth which they took out in excavating the dock : 
- it formed a mound, the bafe of which was, at the part 

Ingus. nearelt to the d ; tch, nearly as high as the Plaintiff's houfe: 

it did not originally extend to the ditch, but was fevc- 
ral feet diftant from it $ but much of the earth had been 
trodden down by boys and cattle, and beaten down by 
carriages, and had been waihed down, and had moul¬ 
dered, by the rain and weather; and the ditch, partly by 
the earth which had come down from this mound, and 
partly from the rubbifli of all forts which other gprfons 
of late had commonly depofifred at the fide of the ditch, 
was greatly impeded and choaked up. The inhabitants 
of the court had originally been accuftomed to cleanfe 
the ditch when neceflary, but of late the Dock Company 
had twice cleanfcd it. Several witnefies proved that 
they had frequently feen the aperture by which the water 
of the court ought to flow through the wall into the 
ditch obftrufted by rubbifli, and the water thereby penned 
back on the houfes ; and there was flrong evidence that 
the water in the ditch, notwithflauding the obflru&ions 
in it, was never feen fo high, as to flow back into the 
aperture in the wall. The jury, by confcnt, in order to 
raife thefe queflions, found a vordifl on the third count 
for the Plaintiff’, whofe houfe was proved to be injured 
by water from fomc fource, with 10/. damages, fubjeffc 
to the objections hereinafter flated, which the learned 
Judge referred. 

Bejl Seijt. in this term moved to fet afidc the verdift 
for the Plaintiff, and enter a nonfuit; firft, on the ground 
that the a£tion was not brought within due time, for 
the Company had done no aft for the laft 8 years tend¬ 
ing to create the nufance complained of; and by the 
ftat. 24 G. a v c. 44. /. 8., the provifions of which are by 
Aft Rat. $9 G. 3 . c. 69. /. 184. extended to actions 

againft 
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was alleged to be near toth^ V, , ._ f . T 
houfe, was not within many feet of it, the ditch interven¬ 
ing, and feveral feet of vacant ground on the Company’s 
fide of the ditch intervening between the heap and the 
houfes. 3. That the mifchief was not occafioned by the 
immediate ad of the Company, but, at moft, by a re¬ 
mote confequence of their ad, viz. by the mouldering 
down of the heap which in its original pofition did not 
obftrud the ditch, and that therefore the count did not 
properly defcribe the grievance complained of. 4. That 
the verdid was contrary to the evidence, it being in proof 
that the nufance complained of did not proceed from 
the penning up of water in the ditch, but proceeded 
from the water penned up in the court itfelf. The Court 
granted a rule ntfi on all the grounds. 


531 



' Vaughan and Pell Serjts. on this day fhewed caufe 
againft the rule. As to the laft point, they obfenred 
that the queftion had been fubmitted to the jury, who 
had diftindly found that the nufance was occafioned, not 
by water from the upper part of the court, but by that 
which flowed back on the court from the ditch} but 
even if the verdid were againft evidence, yet the amount 
being under 20/., the Court would not interfere. Nor 
could this be a ground of noniuit, which is the rule, but 
only for a«new trial, f 2. The Court relieved them from 
arguing that the adion was brought within, time, and 
held, as Chambre J. had done at the trial, that if a perni¬ 
cious effed had continued until within fix months before 
the adion, it was a continuance of the nufance, and was 
adkmable, and that if the pernicious effed was then 
firft experiencSSl, by the earth from the mound falling 
Vol. V. P p into 
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into and obftruaing the ditch, fuppofing fuch was the 

caufe of the injury, it was then early enough to bring 
the aaion.] 3. It is not neceflary for the Pla@» » 

« 1 ' 1 S • • ” 

mound, it is fumcient to allege that the mound was the 
eaufa caufans , and the mode in which it operated is only 
evidence for the jury in fupport of that allegation. It 
is fufficient to allege that the mifchief was occafioned by 
means thereof. Sccit v. Shepherd, 2 Bl. Rep. 893. [The 
Court flighted the authority of this cafe.] 


The Court (lopped Bejl, (who would have fupported his 
rule,) holding it impoflible that under a ftatement that 
the Defendants heaped up earth, and kept it heaped up, 
evidence could be admitted of an injury occafloned by 
fullering the earth to fail down. The ftatement in the 
declaration is, that the rubbifh itfelf was placed by the 
Company in a fituation fuch as to obftruft the ditch. 
It is however the elements and the boys, that have 
changed its pofltion, and caufe it to obftruft the ditch} 
it was not the immediate a£t of the Company, but a 
confequential injury, that occafioned the obftru&ion. 

Rule abfolute to enter a nonfuit. 
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Fisgeon and Others, Affignees of BeciIer and 
Barker, Bankrupts, v. Sharpe. 


May 9 . 


T^HIS was an a£tion of trover brought by the aflignees Whether a 
of Becker and Barker , who had become bankrupts, tr ^® r ’ ! n eiT,bar * 
to recover the value of certain goods, which the De- ftances, who de¬ 
fendant, as it appeared upon the trial of the caufe at llvc " }° * 
Guildhall , at the fittings after Hilary term 1814 before charge of his debt, 
Gibbs C. J., had received from the bankrupts under the does it in contem. 
following circumftances. The bankrupts exported cot- °/ 

ton goods to Rujfta. On the 8th of October 1812 they tiun of fait for 
purchafed, with a view to exportation, the goods in quef- J ur ^' ^ ^ j )a 

tion of Taylor and Co., through the Defendant, who was contemplates that 
the fa£tor of the vendors, and having no warehoufe of b ‘ s trade mull 
their own, fent them to Woodward their packer. They cannot 'paVhi* *** 
had alfo purchafed certain other goods of Habgood and creditors unlefs 
Co. On the 16th of OSlober the bankrupts found that P ve l,un 
they mud fufpend their payments; they therefore turned therefore ucceflb- 
their thoughts to the newly purchafed goods, and gave rily contemplate 
dire&ions to Woodward to return them to the perfons of b ^ r ^ t r C 3 j l ’ a f ei j 
whom they were purchafed. He would not attend to goods to export to 
that order, bccaufe he claimed a Hen on the goods, until Ru J>a, where he 
he was fatisfied for the debt due tohimfelf. The bank- f^^wldch he**** 
rupts then gave him another order, to deliver back the expedted a furplut 
goods to each vendor upon payment by him of the pro- of 1 . 8,00 .® / ’ after 
portion of the charges which attached oil fuch goods, debts. Receiving 
Under this order Habgood and Co. difeharged the whole no remittances 
lien, and took pofleflion of all the goods, and reftored to feei^g^n^profprfl 

the Defendant thofc which he had fold, receiving from of advantage in 

fending out more 
goods, and finding 

he muft ltop payment, he reftored the laft purchafed goods to the vendors : he then 
fully expe&ed that his creditors would give him time, and had neither intention nor 
iufpicion of being made a bankrupt. On a commiffion iOuiqg, held that the vendors 
might retain the goods fo reftored. 

P p 2 him 
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him a proportional part of the charges they had paid to 
Woodward » On die 19th, at a meeting of die creditors 
of EwAvr'and Barker , it was* at the mftance of one cre¬ 
ditor, determined to make them bankrupts. They at 
that time thought they had 17 or 18,000/. good, beyond 
paying their debts. ' Their property was locked up in 
goods in Raffia ; they had no intention or fufpicion of 
being made bankrupts. They knew, that if their cre¬ 
ditors would not give them time, they could not go on, 
but they had no doubt that the creditors would give 
them time. 17 or 18,000/. had been advanced to them 
in this country upon their goods in Ruffia. They had a 
general expectation of remittances from Ruffia. Bcjl 
Serjt. for the Defendants infilled, that the goods were 
reftored neither in contemplation of bankruptcy, nor 
even of infolvency, but only #n this ground: the bank¬ 
rupts clearly knew they could not go on with their 
bufinefs: they had bought thefe goods for the purpofe 
of employing them in their trade, but finding that they 
could not go on with their trade, they thought the fair 
and Ironed thing to be done, was to return thefe goods. 
Gibbs C. J. left it to the jury, whether thefe goods 
were redored to Habgood and Co. by the bankrupts, in 
contemplation, id, of bankruptcy, or, 2dly, of infol¬ 
vency, not however deciding whether the contemplation 
of infolvency would enable the Plaintiffs to recover. If the 
bankrupts delivered back the goods to Habgood and Co., 
looking forward to a time when they Ihould themfelves 
/ail, and wilhing to give them a preference over the reft 
of their creditors, then that was an undue preference $ 
but if they redored the goods, feeing that they could not 
go on with their trade,_ and only meaning to get rid of 
the goods, becaufe they could not apply them to the 
purpofe for which they purchafed them, lie was of 
opinion that ya that cafe the action could not be main- 

tuned. 
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tained. The jury found a verdift for the Defendants, 
and faid they thought that when the bankrupts gave 
back the goods, they contemplated neither bankruptcy 
nor infolvency. 

Shepherd, Solictor-General, in this term obtained a rule 
nifi for a new trial* contending, that notwithftanding the 
evidence that had been given, the bankrupts muft, in 
law, if not in fa£k, have had bankruptcy’ in their con¬ 
templation, when they returned the goods. They had 
no hope to efcape bankruptcy if the creditors did not 
give them time, for they had no Teafonable expedition 
of receiving remittances from Rttffta. 

Gibbs C. J. With itfpedl to this do&rine of con¬ 
templation in cafes of bankruptcy, we have nothing 
either in the common or ftatute law. to Ihew what it is. 

ek' * 

The cafes inwhich this doctrine was introduced, make it 
depend upon the quo anirtofz if a trader thought he ihould 
not ultimately have enough to pay all his creditors, it 
muft be prefumed, that if he gives full payment to one, 
he does it in contemplation of bankruptcy: but if a 
man, honeftly believing he {hall have enough ultimately 
to pay all, but having bought goods with intent to apply 
them to the particular purpofes of his trade, and finding 
that it is neceflary that he fhould difcontinue his trade, 
and therefore cannot make the intended ufe of the goods, 
thinks it fair and right to return the goods to the perfon 
of whom he purchafed them, I cannot fay that this is 
done with a view or contemplation of bankruptcy. 



Fidgeok 


v. 

Shajkpe. 


Reft and Vaughan SeTjts. now Chewed caufe againft 
thin rule. They urged that the courts had always held 
it to be a queftion of fa& for the jury, whether a trader 
at the time of making a payment, had bankruptcy in his 
contemplation. Smith , affignee of Hamilton v. Payne , 
6 T. R . X52. Hartjborne v. Slodden , 2 Bos. tgf Pu/l. 582. 
The principle on which payments had been declared 

P p 3 fraud- 
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fraudulent, was, that a trader had attempted to do that 
to-day, which he knew he (hould be unable to do to¬ 
morrow, and the law,-which defeats fraud wherever it 
meets with it, would defeat that contrivance. This prin¬ 
ciple, however, had been pulhed to an unexampled length, 
and was not to be extended; but, neverthelefs, no cafe 
had decided, that the mere contemplation of a temporary 
ftoppage of payment would avoid a delivery made by a 
trader. The contemplation of infolvency would not 
fufficc: the a£t is no fraud, unlcfs it withdraws pro¬ 
perty from the operation of the bankrupt laws. A man 
may contemplate infolvency without contemplating bank¬ 
ruptcy, and the queftion is not, whether bankruptcy is 
one of the confequences which temperate and difpaf- 
fionate perfons of fuperior judgment might anticipate 
from fuch a (late of the trader’s affairs, but what he him- 
felf in fa£t contemplated. \^hat was the quo a/time ? 
Even, therefore, if the bankrupts did contemplate in¬ 
folvency, yet if they did not alfo contemplate that bank¬ 
ruptcy would be the confequencc, this payment would 
not be thereby affetted. 


Shepherd and Lens .Serjt. i.i fupport of the rule. 
The niceft fenfe of moral duty prompts many transfers 
of property, made on the verge of bankruptcy, yet that 
will not make them valid, if they are made in contem¬ 
plation of bankruptcy, or even have that afpecl. It may 
be a nice queftion to define what is fuch a contempla¬ 
tion : it certainly is not ncceffary that the trader (hould 
have taken up a fixed determination to commit an a& of 
bankruptcy. Bat if he fees the neceflity of (lopping his 
payments, unlefs his creditors will indulge him with time,, 
he contemplates bankruptcy; for one a£t of bankruptcy, 
by lying in gaol, is involuntary \ and whatever may be 
his refolution to avoid voluntary a&g of bankruptcy, he 
cannot avoid that fource of it, if his creditors refufe to 

** fpare 



in the Fifty-fourth Year of GEORGE HI. 


543 


fpare him. If he contemplates, that with their indul¬ 
gence he can pay all, lie therefore neceflarily alfo con¬ 
templates the other alternative, that if they refufe that 
indulgence, he, being without funds in England , muft 
become a bankrupt, either by fome voluntary aft of his 
own, or in confcquence of their arrefting him. It avails 
nothing that this contemplation is accompanied with a 
hope that the event will not happen. The degree in 
which he was infolvent is alfo immaterial; uor does it 
vary the cafe, that the difficulties of the trader are in¬ 
duced by political circumftances. This is, at leafl, a 
mixed queftion of law and fact, and the jury have not 
formed the right conclufion on it. The queftion is, 
were the bankrupts giving to thefe creditors .an advan¬ 
tage which other creditors could not have ? And the 
anfwcr is, they found themfelvcs under an impoffibility 
of giving the fame advantages to all. The policy of the 
bankrupt law requires, that whatever is the (late of a 
trader’s property at the moment he difeovers his embar- 
raffments, all that he then has (hall equally be divided 
among his creditors. The cafe of Smith v. Payne (lands 
as a fatisfaflion made in confequcnce of the urgency of 
the creditor, and not by the voluntary afl of the debtor. 
Bechtr and Barker could not in reafon expeft but that 
bankruptcy would be the confequence of their embarrafig¬ 
ments, and if they had reafon to think they could not go 
on with their trade as ufuul, the preference they gave 
was illegal. 


1814. 


FTdoeom 

1 /. 


Sharps. 


Gibbs C. J. This is an aflion of trover brought by- 
the aifignees of Becher and Barker againil Sharpe , who by! 
the intervention of Habgood has got pofleffion of a parcel 
of goods which the bankrupts had bought, and intended 
to export. Bechtr and Barker were Raffia merchants, 
who were in habit of exporting goods to Ruffia t and had 
no warehoufe here, but were accuftomed to fend the, 
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goodt tothebrpeckew. On the ilith of OBoktr i8n, 
byttaibo of the difficulty which the then* fttte of the 
world* or the ftate of their debts, iiuetpofed* Bseber and 
Barter found that they could not proceed without indul¬ 
gence from their creditors. Thefe goods were then m 
the hands of their packers: they found it knpoffibhs to 
proceed with their trade, and export thefe goods; and 
they thought it moft fair to re It ore them to the vendors. 
It is unneceiTary to detail the circumftanccs of Wled-' 
•ward's lien. The goods were reftored, and Sharpe got 
pofieflion of them ; and the queftion is, whether he has 
a right to hold them. On the next day Becker and 
Barter found it necefiary to Hop their payments. On the 
following day a meeting of their creditors was called: 
the bankrupts’ language is, « we had no doubt whatever 
of being able to make good our payments, if the creditors 
would give us time: wc had no intention or fufpicion of 
becoming bankrupts.” The ground on which the Plain¬ 
tiffs contend, that the goods were delivered back under 
fuch circumftances as rendered the re-delivery of thofe 
goods fraudulent and void, is, that when they were de¬ 
livered back, Becher and Barter contemplated bankruptcy. 
I put feparately to the jury the two questions, whether 
they contemplated bankruptcy, and whether they con¬ 
templated infolvency j becaufe in fomc cafes it has been 
afked, whether a trader has had infolvency in contem¬ 
plation. I did not hold that the contemplation of insolv¬ 
ency would have that effect: the cafe does not call for 
it i and 1 wifh on this, as on all other occafions, to avoid 
giving opinions on points which the cafe does not gall 
for. I therefore defire to be undcrflood, as giving no 
opinion on that point, and it is unneceffary to give any 
in this cafe, becaufe the jury have found that neither 
bankruptcy nor infolvency was in contemplation. But, 
it is faid, the fafts fltew that Becker and Barter qeceflh- 
rUjr had bankruptcy or infolvency in their $ag$eo|gl*- 

*4 tiOhi 
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tion; and plough the jury have found ocberwife, We 1814. 
defire a new trial* beeaufe the jury cosddaot hare been 'pwoaoir*' 

warranted in that finding. It wai argued by my Brother 
LetiSy that if a man is in fuch a date* that he knows he Sharpe. 
cannot* without the indulgence of his creditors* refume 
his payments immediately, he cannot make a payment 
to a creditor, becaufe he mull neceflarily contemplate 
that bankruptcy will be the confequence. I cannot go 
along with him in this conclulion. By the common law* 
he may pay any one: the general effect of the ftatutes on 
the fubjecV of bankrupts, is, that all payments made be¬ 
fore bankruptcy, are legal and valid ; but a certain clafs 
of cafes has arifen, in which certain payments have been 
fuppofed to be made in fraud of the bankrupt laws, and 
are therefore fraudulent and void. But I find in all the 
cafes, from Fordycd s to the prefent, the faft found, that 
the aft was done in fraud of the bankrupt laws! it mud 
be an aft then, not only* that in effeft contravenes the 
bankrupt laws* but it mud be done with intent to contra¬ 
vene them, and in contemplation of bankruptcy. The 
innocence or guilt of the aft depends, then, on the mind 
of him who did it; and it cannot be in fraud of the 
bankrupt laws, unlefs the aftor meant it fhould be fo. 

Try this cafe by that principle. Becker and Barker bought 
thefe goods in order to fend them to Ruffla; they find 
themfelves in a condition not to be able to fend them; 
that they mud dop their trade ; that they could not go 
on without the indulgence of their creditors; but they 
know, (at lead the witnefs pofitively fwears he be¬ 
lieved^ that they had funds abundant to pay all: they 
had a full reliance in the liberality of their creditors^ 
they did not believe they fhould become bankrupts. 

Was it not, then,-a quedion to be left to a jury, whether 
they in Reality afted under this impreflion, or whether it 
was all a pretext ? and whether or no they redored thefe 
goods -under the view to give a better payment to thofe 
creditors, than the others could Obtain ? Was not this 

a faft 
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a^-faft to be left to the jury f and the view the jury 
have taken of it, is, that the goods were returned becauDe 
the bankrupts could make no ufe of them in their trade* 
We cannot fay that the verdift is again# the evidence. 
It appears to me that in the cafe of Hartjbome v. Siodden 
each of the Judges in his turn has Hated the law on this 
point moft correftly and concifely. Lord Alvanlty fays, 
“ It is not fulficient to avoid the delivery of goods by a 
trader, that fuch a delivery be made voluntarily op his 
part, and that an aft of bankruptcy enfues ; it mult alfo 
appear that he had the aft of bankruptcy in his contem¬ 
plation.” And my Brother Heath fays, “ It is not fulficient 
to impeach a payment, that the debtor voluntarily pay 
his creditor, unlefs at the time he 10 pay him he lias an 
aft of bankruptcy in contemplation.” And Mr. Juitice 
Roohe alfo fays, “ Though die payment be fo far volun¬ 
tary that it could not have been enforced, yet it is not 
therefore void, unlefs made collufively between the 
parties, in contemplation of bankruptcy.” And my 
Brother Chamhre, going rather more fully into the doc¬ 
trine, fays, " The rule appears to me to be this: any 
payment made by a trader before an aft of bankruptcy, 
and in contemplation of fuch aft, and with a view to 
give a preference to a particular creditor, is void.” I 
Hate what is faid in this cafe, for the purpofe of (hewing 
that all the Court agree in this point, that bankruptcy 
muft be in the contemplation of the trader to make the 
payment fraudulent. And thus the Court agree with 
Lord Mansfield's doftrine in For dyed s cafe, that the 
thing mull be intended in fraud of the bankrupt laws. 
The contemplation of infolvency is one ftep, and affords 
a ftrong preemption towards the contemplation of bank¬ 
ruptcy, but it does not go all the way. 


Hbath J. 1 am of the fame opinion. J adhere to the 
doftrine of Hartflmme v. S/odden. I hold that this was a 

quefthm 
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queftion for the jury. But it 1 ifeiA by.my Brother Letts, 11 '■ 
a judicious and fenfible man would fay that bankruptcy 
muft fdllow, then it is a fraudulent preference. It is 
impoflibk to agree to that dodtrinoj it would place all 
the commercial world in greater difficulty to investigate 
tlie rule of action, and would refcind even more pay¬ 
ments than hitherto has been the confequence of the doc¬ 
trine that has been followed. 
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Taxman 

v. 


Chambre J. This was a cafe for the consideration 
of a jury, and was very properly left to them, and I by 
no means think they are wrong in the conclufion they 
have come to. The bankrupts, finding that they were 
obliged to fufpend their trade, came to a very proper 
conclufion, of returning thefe goods to the perfon who 
furnilhed them, inftcad of lending them out, and making, 
the fellers wait till a remittance might arrive. They had 
no idea whatever of giving thefe perfons a preference 
over the others: they call their creditors together: they 
had an expectation of receiving a furplus of 18,000/. 
after fatisfying all their creditors. What reafon, tiien, 
is there for faying they wifhed to put thefe creditors in 
a better (ituation than any others, which has been the 
objection in all the decided cafes ? The courfe they 
took was apparently the belt for all parties. When a 
perfon knows that he muft flop, unlefs his creditors give 
him time, I cannot fay that he neceilariiy is l.vkmg to 
an act of bankruptcy ; I think, therefore, we o. ghr not 
to diiturb this verdict, but that it is perfectly right. 

Dallas J. Firft, Was this a fit cafe to go to the 
jury ? adly, Has it gone properly to the jury } ^dly. 
Have they come to a proper conclufion ? lit. That it is 
a queftion to go to the jury, even as a queftion of mixed 
fa£t and law, as put by my Brother Lent, is nor ques¬ 
tioned. adly. From Harman v. Fijbcr to the prefent time, 

the 
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18*4. the queftion for the jury hat been, whether the a €t w;ns 
1 * done in contemplation pf bankruptcy. The queftion 
therefore, a proper one, and has been properly fub- 
Shakts. mitted to the jury •, and I think they have found a right 
conclufion. A man may be in difficulties, and not (lop 
payment: he may ftop payment, and not be infolvcnt: 
he may be infolveut, and not be a bankrupt. What is 
this cafe ? The bankrupts took the fame view only of 
their own (ituation as the majority of their creditors did, 
that they were not about to become bankrupts: only one 
creditor differed from them. Were not then the jury 
well warranted in finding that Becher and Barker did 
not intend to become bankrupts ? I agree with my Lord 
in faying, that there is a diftin£tion between bankruptcy 
and infolvency: it is by no means neceflary here to de¬ 
cide whether the contemplation of infolvency only, or of 
all the different degrees of difficulty, from incipient em- 
barraffment up to infolvency, will prevent a trader from 
giving a preference to one creditor over another. I am 
by no means prepared to fay that it will, though it is a 
queftion fraught with great difficulty; but all the cafes 
hitherto decided have had an ingredient in them, that 
the perfon making the payment had bankruptcy in his 
contemplation. 

Rule dHcharged. 


May 9. 


Crisp v. Price, Bart. 


A covenant for 
** the free life of 
the new.y-intend- 
ed road whenever 


r J'HE Plaintiff declared that by an indenture dated 
the 6th of February 1811, demifing to the Plaintiff 
a wharf and certain premifes, to hold from the 29th of 


the fame may be 

made,” will not apply to a road which, when the parties contracted, was newly in¬ 
tended to be made, but was executed and complete before the foaling of the covenant. 


September 



IN THE tipW-fOURTfl TEAR OF UiORUIi IU. 

September 1806 for 2! pears, the lefiort covenanted 
that the Plaintiff fhould and mighty from time to 
time during that term, have the free ufe and benefit 
of the new-intended road whenever the fame fhould be 
made, at, or adjoining, or near to the faid premifes, and a 
right of way and egrefs and regrefs from and to the road 
into and upon the premifes, without any interruption of 
the leffors, or any claiming under them ; and he averred 
that although the road in the indenture mentioned to be 
intended to be made, at, or adjoining, or near to the pre¬ 
in ifes, had long fince been made and finifiied, yet the 
leflors and their afiigns would not permit the Plaintiff to 
have the free ufe and benefit thereof after the fame was 
fo made, and ingrefs, egrefs, &c., and {hewed an ob- 
ftrurtion. The Defendant pleaded ‘that the road in the 
indenture mentioned to be intended to be made, had not 
been made. The caufe was tried upon this, amongft other 
ifiues, at the fittings at Guildhall liter Hilary term 1814, 
before Gibbs C. J. when the cafe was, that no new road had 
been made fince the execution of the leafe, but there was 
a road in exigence adjoining to the premiles, made a fhort 
time before the leafe, and the fart was, but it could not be 
given in evidence, that the leafe was granted in purfuance 
of an agreement for a leafe made in 1806, which flipu- 
lated “ that the premifes fhould have the free ufe of the 
newly intended road, whenever the fame might be 
wanted, with a right of back-way out;” and the draft of 
leafe originally prepared, had the fame phrafe, and was 
then confonant to the truth of the farts, and to the 
intention of the parties, but in the four years which had 
elapfed before the execution of the leafe. the road in¬ 
tended, had been made; and the Defendant had excluded 
the Plaintiff's premifes from the road, to which they 
adjoined, by building a high fence between 
Gibbs C. J. was of opinion that the deed nraft be con- 
ftrued as fpeaking at the time of its date, and that he 

could 
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could not therefore interpret it to mean, that the road men¬ 
tioned in the deed was the fame road which had already 
been completed before the ' delivery of the deed; for 
that the deed fpoke of a road which was not in exig¬ 
ence at the time of executing the indenture; and on the 
queftion of law, the covenant could not apply to a road 
which was in exigence before the leafe was made, and to 
which nothing had fince been added: he refufed, how¬ 
ever," to nonfuit the Plaintiff 1 , and the jury found a verdi£t 
with 30/. damages, fubjeft to the point refcrved. 


Accordingly Shepherd , Solicitor-General, in this term 
having obtained a rule triji to enter a nonfuit. 

Lens and Vaughan Serjts. ihewcd caufe; they prayed 
in aid the habendum from 1806. 


Shepherd in fupport of his rule. 

Per Curiam. We caunot intend from the view of the 
leafe, that an intention exifted before 1806 to make this 
road, and that it was executed before the date of the 
execution of the leafe. The indenture deferibes it as a 
road newly intended in 181,1. The Plaintiff will be 
relieved in equity. 


Rule abfolute. 
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Carstairs and Others, Afligneesof Kensington 
and Co., Bankrupts, v, Rolleston and Others. 

r JTHIS was an a&ion brought by the Plaintiffs, who were 
the aflignees of Kenfington and Co. bankrupts, on a 
promiflory note, drawn by the Defendants on 28 th April 
1803, and delivered to C. Rollejlon junior, for payment 
on demand to the order of the faid C. Rollejlon of 5000/, 
therein expreffed to be for value received in his the faid 
C. Rollejlon junior’s alignment to the Defendants of the 
Granton cftate in Grenada , and indorfed by C. Rollejlon 
junior to the bankrupts. The Defendants pleaded that 
the note was made by them, and the promifes, if any fuch 
were made, were made by them, as fureties for C. Rollef- 
ton , and not on their or any of their accounts, and that 
after the making of the note and fuppofed promifes, 
Kenfington and Co. before their bankruptcy, by releafe 
under their feals, rcmifed, relcafed and for ever quitted 
claim to C. Rollejlon junior of the note, and all claims and 
demand, caufe and caufes of a&ion in refpeft thereof, 
and all claim or demand whatever, for, touching, or 
relating to the matters and circumftanccs, for and in 
refpe£l of which the Def udant’s promifes were made, 
and all fum and fums of money due or to become due, 
touching or relating to the fame, up to the time of 
making and executing the releafe. The Plaintiffs ge¬ 
nerally demurred to this plea, and the Defendants joined 
in demurrer. 


Maj. sz. 


If A. gives B. t 
without confiden- 
tion, a promiflory 
note, to be nego¬ 
tiated by B. as a 
fecurity for mo¬ 
ney, and the in- 
dorfee for a valu¬ 
able coniideration, 
without notice, 
rcleafes B. from 
the note and all 
claim and demand 
touching the mat¬ 
ters in refpeft of 
which the maker’s 
promifes were 
made, this does 
not fo extinguilh 
the contideracioa 
of the note but 
that the indorfee 
may ilill recover 
againft the maker. 

Whether notice 
that the maker 
made it as furety 
eii!y* would luvs 
varied the cate, 
ruecre. 


Lens Serjt., in fupport of the demurrer, argued that 
this was a mere queliion whether a releafe to the payee 
of a bill of itfelf difeharges the drawer. For the makers 
of a note are in the fame fituation as the acceptors of a 

bill. 



is* 
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bill. Bat the difcharge of either one of the diftinfl 
parties to a bill, leaves all the other perfione prior on the 
bill dill liable, and in the fame Gtuatkm at if the dif¬ 
charge bad not been given, in Fentum v* Pocock, ante, 
S’ I 93 -y was determined tliat the holder of a bill did 
not, by taking a cognovit from the drawer for payment by 
inftalments, difcharge the acceptor, the queftion is 
hardly raifed on thefe pleadings, whether the fureties of 
the principal are diflinguifhable in this refpe& from 
other parties to the bill, for it is not averred that the 
Defendants became fureties with the privity pf the 
Plaintiffs, or that any fubfequent notice thereof was 
given to the Plaintiffs. A bond fide holder without notice 
cannot be affected by the cireumfiance of the Defendants 
being fureties. 

BhJJet Serjt. cor.trh, diflinguifhed this from the or¬ 
dinary cafe, becaufe here was a releafe not only of the 
action upon the note, but of the whole confederation 
which gave rife to the note. The payee hirofelf could 
not have recovered on this note again ft the Defendants, 
becaufe it was given to him without conGderation. It 
is true that any perfon who took it from the payee for a 
valuable conGderation, might hare recovered oq it 
againft the Defendants, though no conGderation for it 
had paired between them and the payee, and the Plain¬ 
tiffs were for a time in that condition •, but Gnce the 
releafe, which has deftroyed - the conGderation, the 
Plaintiffs are reduced to the fame (late as if they had 
originally received the note from Rollfion without con¬ 
Gderation ■, and in this point of view it is immaterial,. 
whether or no the Plaintiffs had notice of the want of 
conGderation between Rollefion and the Defendants. 

The Court relieved Lent from replying ; and 


Gibss C. J. 
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Gibbs C. J. delivered their opinion. My brother 1814. 

Bloffit has put this cafe on the only poflible ground Carstaihs 

of argument, a ground which his ingenuity has dif- v< 

covered, where I could find no probable ground. The RouuttToy. 
Defendant’s obje£l in making this note was to accom¬ 
modate the payee. We agree that C. Rollefton , fo re¬ 
ceiving the note without confideration, could not fuc the 
Defendants on it, nor could his indorfee, receiving it 
from him without confideration. It is argued that the 
relcafe given by the bankrupts to C. Rollefton t who had 
indorfed the note to. them, operates the extinguifhment 
of that consideration which exiiled when the trail faction 
took place, and puts the Plaintiffs in the Rate of in- 
dorfees without confideration 5 we do not think that is 
the effeft of the tranfa&ion. The note was at firft 
given to the bankrupts upon a valuable confideration: 
when they lnve got from C. Rollefton all that they could 
get from him, they releafe him, not only from the note, 
but from the debt; but we think the bankrupts did not 
hereby relinquifh their claim againft the maker of the 
note. We give no opinion what would be the cafe upon 
a note where the holders originally had notice that it 
was given without confideration ; but, upon the prefent 
cafe, we think there is no ground to fay that the rcleafe 
to Rollefton the indorfor was a difeharge to the De¬ 
fendants. 

Judgment for the Plaintiffs. 




Vol. V. 
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18x4. 

Majiz. - ... . v. Costar. 

was given of the juflification as bail of 
Ottcn, of Bermotidfey New Road, Surry, with- 
of the place where out addition. Pell Serjt. objected, ift that there was 
bail are deieribed no addition, and 2dly that Bermotidfey New Road was too 
too large, that faft general a deicription of his refidcncc. Per Curiam, 
inuft be made to (after enquiry of the officers,) the firfl objection i* 
to^ appear by affi- *f ata j. as t0 t } lc f ccon d, we cannot take notice what is 
Notice of bail the length, or extent, or population of Bermondfty New 

mult contain their uniefs it is brought before us by affidavit, 

addition, as well 
as place of abode. 


The Court can- VTOTICE 
not take judicial -*■ v j - , 
notice of the fize °J C P' 


May 14. Burroughs v. Stevens and Others, Executor^ 

of Elton. 


Where a Plain¬ 
tiff had recovered 
a debt due on 
bond of the tefta- 
tor againft execu¬ 
tors, on a (ham 
plea or judgment 
recovered againft 
themfclves, and 
had a judgment 
for the debt at 


r |'HIS w.i- a:i action of debt on a bond of Elion tho 
tcllator, bi :u. !it againil the Defendants, who were 
his executors. 'J’i.ey pleaded a judgment recovered againft 
themfelve:., as each executors, in the Court of King’s 
Bench, on the fame bond. Replication nu! tkl record, 
ami the judgment, upon failer of the record, appeared 
to be entered up -. gainIt the Defendants for the debt, 
and alfo for 13/. 4/. for damages and cofts, &c., to be 


bonis tijfatoris, 

and f jr the cofts dt bonis tejiaioris , Vj ft not:, dr bonis propriis , which rcflriftion of the 
executor’s liability for the cofts was interlined, and, apparently, by the Plaintiff’s for¬ 
mer attorney, the Court refilled to amend the judgment fix years after it was figued, 
by ftriking out the words which reftrifted the executor's perianal liability to the cofts. 

Whether a iham plea by an executor, of judgment recovered again!! himfelf, be deemed 
falfe within the executor's own knowledge, quart. 

Whether the form of the judgment entered is now to be confidered as the aft of the 
clerk, or the aft of die party, quart. 


levied 
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levied cle bonis tejlatoris, et Ji non , then £13/. /\s. of the 
damages aforefaid, on an interlineation,]} de bonis propriis. 
The PlaintifPs original attorney in the caufc was dead, 
and ncitlicr the Plaintiff nor his prefent attorney could 
account for the prefent Hate of the record. Shepherd 
Solicitor-General, on a former day moved to amend the 
judgment roll, by ffriking out the word John erroneoufly 
prefixed to the name of one of the Defendants, and alio 
the entry of 13/. 4x. fo added in the interlineation, 
upon the ground that the plea of judgment recovered 
mull neceffarily have been falfe within the Defendants* 
own knowledge, and that therefore the Plaintiff was 
entitled to judgment de bonis propriis, both for the debt and 
cofts, and fuchthis judgment appeared originally to have 
flood, though fine a altered by feme per ion unknown. 
In 1 William*s Snuud , 336. b. note, the authorities are 
collected, and it is laid down, that fuch i- the J.tv on a 
plea of tie unques exeett.'ot, for that realbn. The fsif.ty of 
this plea, equally as of that, iio- within the Defendant’-: 
knowledge. [The Court required information on the 
fad how the judgment became interlined, and with 
much difficulty, after a lapfe of fix years from the fign- 
ing, granted a rule niJi -2 



Burroughs 


v. 

Stfvevs. 


JLtns Serjt. now ihewed caufc. [He confented to the 
amendment in the Chriflian name.]] It is not pretended 
that the Defendant has fraudulently made this alteration 
in the judgment, it therefore muff be confidered that 
the judgment, as it now ffands, is not the mifprifion of 
the clerk, but is the deliberate ad of the Plaintiff; if it 
were fairly a mifprifion of die Court, the Court might 
amend it, according to Sees v. Morgan, 3 T. R. 349. and 
Short v. Coffin, 5 Burr. 2730. \ but fince the Plaintiff 
has made his eledion how to enter his judgment, the 
Court will not allow him, fix years afterwards, to with¬ 
draw it. 


Q q 2 


Shepherd, 



and, citvflg Rzbinfon v. Raley, l JSurr. 316.* diftingmlhcs 
between amending the pleadings, which are the adl of 
the party, and antending the judgment, which is the 
of the Court; but, to a question put by the Court, he 
admitted, that he had found no cafe of amendment from 
a judgment tie bonis te/latoris to a judgment de bonispropriis , 
as was now prayed for : in this cafe however the Ctuation 
of the executor would not ultimately be changed by 
fuch amendment, for he had not pleaded plene adminif- 
travit . The judgment, even if it were thus entered by 
the Plaintiff's attorney himfelf, muff ftill be conlidered 
as the a£b of the clerk of the Court, not of the party. 

Gibbs C. J. It mult be taken that this is an abfurdity 
committed, upon a great deal of rcfle&ion, by tlioie con¬ 
cerned for the Plaintiff. The fa£! appears to be, that 
they originally entered up the judgment for debt and 
colls de bonis propriis they then altered it to a judgment 
for the debt de bonis teftatoris, and for the coffs de bonis 
te/latoris , et Ji non , de bonis propriis , firft coming to the 
conclufion of what was right, and entering the judgment 
accordingly, but afterwards altering it to that which it 
now is ; and the Plaintiff, having now got a new attor¬ 
ney, who knows nothing of the paft, applies again to 
reftore the former judgment. The cafe in Burrow 
comes neareff to this, but it makes a confiderable differ¬ 
ence, whether the objeff of the application is to enlarge 
the liability of the executor, or to reftrain it to the 
teftator’s goods. Here was a judgment de bonis te/latoris , 
et Ji non, de bonis propriis , which was right. If the plea 
were falfe within his own knowledge. What is a falfe 

*5 plea 
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plea withinthe executors own knowledge, which ren¬ 
ders the executor liable de bonis propriit, is a matter of verjr 
confi 3 erable difficulty. The pleas <?f ne uttques executor , 
and of releafd a finally executed to the executor, are 
fuch: but many pleas, as plene admini/lravit , to the view 
of an illiterate perfon, appear fuel), which are not fo; for 
many cafes hold, that plene admini/lravit is not a plea of 
that chara&er. We cannot decide this quellion upon a 
motion to amend, for at all events it is difcrctionary 
with the Court,Whether they will now alter the judg¬ 
ment, and impofe a different liability on the executors 
from that which was on them before. It is argued thkt 
the judgment is the afl of the Court, and that we {hall 
therefore, for the fake of our own records, amend it: but, 
in the firit place, the judgment, as it now (lands, is not 
erroneous, but only lefs beneficial to the Plaintiff than 
that which he contends he might have had ; and as to the 
po fit ion that the judgment is the a cl of the Court, that is 
not in facl fo: for though it i # s the duty of the clerk to 
enter the judgment, the parties themfelves, in facl, draw 
up the judgment in form, though the prothonotary an¬ 
ciently did. I know not how the right may be, on that 
point, but this has for a long time been the pra£lice. I 
give no opinion at prefent, how the judgment ought to 
be worded, but it is at lead a very arguable point; and 
at all events, after fo long a time, and it not appearing 
but that it is altered by the party himfelf, the Court will 
not, in their diferetion, make the amendment. 



Buraouqus 


■I*. 

Stevens. 


Heath J. held, as a general principle, that the judg¬ 
ment was fo far to be confulcred as the afl of the clerk, 
that if it be not entered in the ufual form, and it appears 
by what precedes On the record, what the judgment 
ought to be, then it ought to be amended as the mif- 
prifion of the clerk, according to Short v. Coffin and Chap¬ 
man v. Gale, a Lev, 22. and the other authorities there 

Q q 3 cited. 
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Burroughs 

■*>. 

Stevens. 


cited. But the diftin&ion was important, that in Short 
v. Coffin it was fought to difeharge the executor, and 
here pcrfonally to charge him : and that too, at fo great 
a diftance of time: otherwife, the amendment had been 
made in many cafes where the error was not proved to 
be the mere mifpriiion of the clerk. 


The reft of the Court concurring, 

The Rule was difeharged. 


May i4 - Nathan and Another v. Giles and Another. 

Giles and Another v. Nathan and Another. 


The judgment A 7" ATHANS brought an a&ion in this court again ft 

law^ifcci^ °that Giles and Hennings, for money had and received, 

money in the which was tried at Guildhall, at the fittings after Michael - 

hands of A. is the mas term i $ 11 , before Mansfield C. J. when it appeared 

th ** Levin, a Baltic merchant, had gone to Hamburgh , 

in another court leaving Jofifhs, his attorney, here, with very full powers. 

by C. agaraft A., Dining his abfencc, on die loth of November i8lo, a 
claiming the fame e . , . , , 

fconey as C 's cargo of wheat arrived m Lsttdon , which Levin had pur- 
property. 

Where a foreign attachment is a bar, it may be given in evidence under the general 
(flue, non ajfumyfit. 

A foreign attachment pending, is no bar to an adtion until judgment be recovered in 


the attachment. 

The writ of audita qtter.Id is of common right. 

Where a writ of .u.Jitii querela clearly affords relief to the Defendants, the Court 
will relieve him on me;ion, without putting him to tl»e audita querela. 

But where th»* reiieF is queftionable, the Court will not dtipofe of the cafe on motion, 
but leave the Defendant fo'to proceed, that the Plaintiff may demur or bring error. 

And there!ore the Court refilled to difjKile of a writ of audita querela by a motion 
in an*ft of judgment, where the parties ferkmfly argued theiqueftiorw, 

T\.s property in a cargo, for which the mailer of a ihip has figned bills of lading, 
may be transferred by delivery, without indorfement of the bill of lading. 

And die transfer will be good agaiutl all the world, except fubfequent iadorfees of the 
hlU-ct lading for a valuable enniukration. 

,$the Plaint iff in a foreign attachment cannot take mohey or goods out of the hand 
of a garr.ifhee who has a lien thereon, without diichargisg the lien. 


chafed 
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chafed at and fent from Hamburgh.' The'matter had 
figned bills of lading for delivery of the cargo to Levin 
or ord^r, or his afligns, or the bearer of his bills of lading; 
the bills of lading did not come by the fame veflel, and 
had not arrived when the wheat arrived. Jofephs being 
unable to produce a bill of lading, the matter refufed to 
deliver to him the wheat. Nathans had advanced to 
Levin acceptances for 22,000/. Jofephs had applied to 
them for more, which they refufed, unlefs fome fpeciiic 
fccurity was depofited in their hands, and Jofephs pro¬ 
posed this wheat; but.as no perfon could (hew a title to 
it, for want of the bills of lading, Jofephs and Nathans 
jointly applied to Giks and Hennings, who were corn- 
fa&ors, to take the wheat from the mailer of the veflel, 
giving him an indemnity for parting with it without the 
produdlion of the bills of lading, and for paying him his 
freight and charges ; that Giles and Hennings fhoukl im¬ 
mediately fell the wheat at fhe then high prices, on 
account,of Nathans, retaining the proceeds until the bill 
of lading fhould be produced, indoried ■ to them, aad 
upon that proof, accounting for the proceeds to Nathans. 
Accordingly Giles and Hennings gave the nvaiftv a bond, 
dated 30th November ib'io, therein calling thomlelves 
agents of Levin , for the master’s indemnity a-miutt all de- 
mands of the owner of the wheat, and of any per Ions clainy 
ing under Levin, atul for payment of freight and charges ; 
and they fold the wheat to lf r iffon on account of Nathans, 
if they produced a proper bill of lading; received the 
money, rendered to the Nathans an account of the fales, 
credited Nathans with the price, and debited them with 
the charges : the amount .was to be paid to them when 
they could (hew themfelve? entitled under the coafignees.’ 
The bills of lading arrived late in the enfuing fpring, and 
Jofephs indorfed them to Nathans. In the mean-time 
Smith and Seijfe, creditors of Levin , had levied a plaint 
in the Mayor's Court in London againit Levin , and 

Q q 4 


1814. 

^ mm 1 ■ 

Nathan 


v. 

Gix.es. 
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had, on the 3-5th of April 1811, attached hiin by the 
proceeds of this cargo in the hands of Giles and Hennings* 
The Nathans , upon being informed of it by Hennings* 
advifed them to file a bill of interpleader : but the De¬ 
fendants did not take that ftep. Hennings faid they were 
willing to pay the money to the Nathans if the attach¬ 
ment were withdrawn. The Nathans filed a bill of proof 
in the Mayor’s Court, in which, however, they did not 
proceed. Smith and Seiji- obtained a verdict in the 
Mayor’s Court again!! Giles and Hennings for this money, 
as the money of Levin, feven days before the firft trial of 
this caufe at Guildhall , but no judgment had then been 
obtained, and Giles fought to give this matter in evidence 
as their defence to this action. The Plaintiffs con¬ 
tended that the foreign attachment could not be given in 
evidence in this caufe under the general iff'ue, and that 
in its prefciit t'tage it made no difference to the claim of 
Nathans. JMan:fi-.ld C. J. rejected the evidence, and the 
jury found a verdict in this caufe for the Plaintiffs. 

"Lens Serjt., in Hilary term 1812, obtained a rule nifi 
to fet afide the verdict and have a new trial. The objec¬ 
tion taken at the trial, that a foreign attachment could 
not be given in evidence on the general iffue, but ought 
to be pleaded fpecially, upon the authority of Broclte v. 
Smith , 1 Salk. 2 80. was over-ruled in Sa.agd s cafe, fame 
bock, 291.; the evidence had been excluded here, becaufe 
the attachment had not proceeded to judgment: he therefore 
now produced an affidavit, that judgment in the Mayor’s 
Court had, on the 13th of December 1812, fince the trial, 
been obtained, eftablifhing ihe money to be a debt due 
from Giles and Co. to Levin: and that on the 14th of 
December execution had iffued againft them on that judg¬ 
ment. It was how too late to plead that fa£t in bar, or 
futs darrein continuance, as had been decided in the cafe 
of Lord Pcrchefler v. Petrie, cited 1 T. R. 117., becaufe 
Jut day in bank bad intervened between the verdid and 

the 
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the firft day of term. He therefore moved for a*writ of 

auditd querela. 

The Court obferved, tli2t the modem practice gave 
relief on motion, in many cafes, where formerly iwcould 
be liad only by auditd quereld , and directed the rule to 
be fo fhaped ; the Defendants drew up their rule to (lay 
the judgment and have a new trial, or to enter a non- 
fuit; but Lens on a fubfequent day abandoned the part 
which related to the nonfuit, admitting that his Lord- 
fhip’s direction at the trial was right. 


i8i4« 

•Nathans 

V. 

GOA. 


In Michaelmas term 1812, Shepherd and Be/l, Serjts. 
Ihewed caufc. This was a motion prime imprejjionis. It 
involved feveral quell ions, ift. Whether, if judgment 
in the attachment had been obtained at the time of this 
a£tion brought, it could have been pleaded in bar of this 
a&ion. 2dly, Whether-it was matter pleadable by way 
of auditd querela. 3dlv, Whether the Court would, if 
it could be fo pleaded, relieve on this motion. 1. The 
fact that the Mayor’* Court had decided as betweert^he 
Plaintiffs there, Smith and Seijfe^ and the Defendant Levin , 
and Giles and Hennings , the garnithees, that Giles and 
Henning were indebted to Levin t was immaterial to this 
caufe. The plea of foreign attachment is, (where A. 
fues B.) that A. was indebted to C., and before a&ion 
brought, C. impleaded A. in the City Court, and attached 
the fura due from B. to A. in B.’± hands, and therefore A. 
(hall not recover agair.ft J?., in a Court at Weflmmjter y the 
money he has fullered to be attached in the City Court 
in JS.’s hands. But that is not the cafe here. The 
proceeding there is no fufpenlion of the debt from Giles 
and Henningis to the Nathans. 2. Auditd quereld can 
only be ufed in a cafe where the fame Plaintiff fues the 
fame Defendant twice, to prevent a perfon who has ob¬ 
tained a verdidt in both cuufps, from twice receiving his 

debt. 
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w. 

OU4S. 


debt The Nathans were not the Plaintiff* in the City 
Court It was the Defendants’own folly that they would 
not file a bill of interpleader. It now appeared by affi¬ 
davits, though it did ftot appear on the trial, that the 
Plaiutiffs had given a valuable confideration for the cargo, 
having, upon the faith of having this wheat and the bills 
of lading delivered to them when they fltould arrive, 
given their acceptances to IVIeffrs. Lang 'ton, creditors of 


Levin, for near 30,000/., of which above 5000/. flill 
remained due to them. There was no ground for a 
new tr ! J: there h: d b.vn no furprize ; events h.appening 
after the trial coa.’d form no ground for impeaching the 
verdict, which was correct on the evidence then given. 
Neither li.u! any new evidence been found, for bn a new 
trial, rho judgment of the oth r Court, fince obtained, 
would be ir.;.d:i'.iiUl>le i:i evidence, fur the reafons before 
listed. Thirdly, Court would not here interpofe 

fummary relief in lieu of an audita querela, becaufe it is 
clear, that even an uud.ui querela, in form, could not aid 
the Defendants. 


Lens and Vaughan, Sorjr. centra . If this verdict 
fhould Hand, the Defendants (tiles and Hennings would 
be obliged to pay the proceeds of the wheat twice over. 
The Plaintiffs had carefully abftained from fhewiug when 
the bill of lading arrived, but it was not indorfed to the 
Nathans till a very lew days before the 19th of June 1Q11, 
long after the foreign attachment had iffued ; there was 
no poffibility that the property could be transferred from 
Levin to the Nathans until the bills of lading arrived, 
and that indorsement was made i confequently, at the 
time when the attachment iffued, the wheat and its pro¬ 
ceeds flill continued the property of Levin t and the 
Defendants, who had undertaken to fell die cargo as the 
agents of Levin, were indebted to Levin in that amount, 
which therefore was properly attached in their hands; 

they 
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they Vert the agents of, and were identified with Levin* 

Nathans never before the attachment had a tide to this 

« 

property adverfely to him, and if there was after it, even 
a bondfide attempt to transfer the "property to than, it 
came too late} for the attachment had then already 
operated £>n the property in the hands of Giles and Hen* 
stings, and other perfons had acquired rights in it which 
•neither Levin nor his attorney could by any fubfequent 
a£k deyeft. The Nathans were mere trullees for Levin , 
and if fo, it was a proper fubject for an audita querela. 
If the Plaintiffs were not identified with Levin, yet 
they were bound by the judgment in the # Mayor's 
Court, as parties thereto, for they preferred a bill of 
proof, a procefs whereby they affirm that the property 
belongs to them, and therefore intcrpofc to prevent the 
condemnation of the property in the hands of the gar- 
nifhee: they abandoned that proof, and thereby admit it 
was Levin’s property : if they had ellabliffied that proof, 
the judgment in the Mayor’s Court would not have paffed 
againil the Defendants. If it were only to afeertain 
the dates of thefe facts, which were now become eflea- 
tial, they prayed a new trial. 

Cur. adv. vu/t. 



1814. 
v ■— »— * 
Nathan 


v. * 

Giles. 


Mansfield C. J. on a fubfequent day in the fame 
term delivered judgment. This cafe is very unfortunate 
for the Defendants, who have already paid the amount 
of this cargo by a proceeding in the Mayor’s Court. It 
comes out now, on affidavit on the part of the Plaintiffs, 
though not proved at the trial, that a very full confeder¬ 
ation was paid by Nathans to Jqfephs for the cargo. The 
cafe is this. Halt, the broker to the {hip, on arrival of 
the lhip in November iSio, knowing the wheat was 
deftined for Levin , writes to acquaint Levin with the ar¬ 
rival} Jofephs, who had a power of attorney to a£k for Levin 
in his abience, applies with the Plaintiffs to Hall to get 
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the wheat} Hall truly fays, we cannot deliver thi* 
wheat witliout the bill of lading} for very obvious rea- 
fons, becaufe, when the bill of lading appeared, it might 
poffibly bear an indbrfeincnt by Levitt to fome other 
perfou. This circumftance is a confirmation of the 
ftory told by the Plaintiffs of their being then yiterefted 
in this wheat, that they go to the broker for it with fo 
much importunity. In this fituation of things, Giles , a 
corn-failor, receives the wheat, and being called on, 
gives a bond to indemnify the Captain againft the deli¬ 
very of the wheat without a bill of lading, without 
which bond the Captain might have found himfelf in¬ 
volved in diflicuities. At the time of this tranfa&ion. 
Gilts, in fait, rec ives the wheat of Nathans ; for even 
then it was treated as Nathans 1 wheat, except that they 
had not the bill of lading ; and according to the tranf- 
aitions Hated in the affidavit, it was the wheat of the 
Plaintiffs; for, as between Levin and the Plaintiffs, it 
was their property, and Levin could not have honeftly 
indorfed the bill of lading to any other j although the 
Plaintiffs had not a legal title, if the title of others had, 
intervened. In thefe circumftanccs, Giles , who under¬ 
took to fell it for, and account for it to Nathans , is 
called on to pay, and refufes, becaufe of the proceedings 
in the Mayor’s Court; but if judgment had been ob¬ 
tained in the Mayor’s Court before this trial, and had 
been given in evidence at the trial, I do not fee that it 
•would have formed any fliadovv of defence, fo as 
to prevent the Defendant from being liable to pay 
Nathans the proceeds according to his uudertaking. 
We are not informed on what ground the judgment in 
the Mayor’s Coutt proceeded, but I should fuppofe, if 
thefe fails had tranfpired there, that judgment could 
never have been given. There muft, I conceive, have 
-heen fome unfortunate inattention in that Court, which 
produced that judgment, for the money was n^yer in 
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any (hape the moifey of Levin , although if Levin had 
difhoneilly indorfed the bill of lading to another, the 
wheat might have become the wheat of another. It is 
very clear that if an application had been made to the 
Court of Chancery, that Court would not have com¬ 
pelled Giles to fight the battle of a third perfon, but 
would have given effe£t to a bill of interpleader, and let 
the two claimants fight it between themfelves. I can 
therefore find no ground upon which the verdict can 
be fet afide, and a new trial granted. 

Rule difchr.rgcd. 
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Lens, in the fame term, after judgment figned for 
the Plaintiffs, moved that the plea of audita querela might 
be received, and he prayed a writ of fuperfedeas . 

Shepherd oppofed it, bccaufe there had been, lie find, 
no notice of the motion, and bccaufe it was made on the 
laft. day of term, on which a flay of proceedings is not to 
be granted. 

The Court held, that when a party wifhed to have a 
grave queftion decided by a Court of error, they would 
not permit the other party to fnap an execution upon 
thefe very {harp technical objections, and granted the 
rule abfolutc iti the firft inftar.ee. 

Giles and Hennings, in their writ of audita quereld , and 
in their declaration thereon, fluted the preceding declara¬ 
tion of the Nathans, plea, verdict and judgment: it then 
alleged the plaint of Smith and Seijfe in the Mayor’s Court 
againit Levin, their averment that Giles and Hennings 
owed Levin 2800/., and their prayer of an attachment 
for that fum ; that Giles and Hennings appeared to the 
attachment, and denied that they were indebted to Le¬ 
vin t that that ifTue was tried, and a verdict found that 
they did, at the time of the attachment ifilled, owe Levin 
2062/. 5/. 9 i. $ that execution was awarded for Smith 
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and Seffi again ft Giles and Hennings for that fum, and 
that the latter accordingly paid it. That that fum was 
the produce of a cargo of wheat, coniigncd, and deliver¬ 
able by virtue of the bill of lading, to Levin or his order, 
which wheat was fold by Gild and Hennings, as agents 
for the rightful owners: that afterwards, and while the 
money was in their hands, and before any indorfement 
of the bill of lading, Levitt was attached as aforefaid by 
the faid money, and the fame, thenceforth, became liable 
to anfwer the demand of Smith and Seiff'e. That Levitt 
afterwards, and whilft the attachment was in force, by 
Jcjiphs his attorney, in dor fed a bill of lading of the wheat 
to the Hath,ms, and by virtue thereof they claimed title 
to the wheat, and fought to recover the faid 2062/. 5 s. 
yd., the produce thereof, by their action againft Giles 
and Hennings, and that the fum they thereby recovered, 
was the fame produce of the wheat attached by Smith 
and Seiffe, and paid to them as the money of Levin, and 
which was paid them after the verdict obtained by Na¬ 
thans againft Giles and Hennings; that Nathans had 
notice of the attachment, and before judgment thereon, 
put in a bill of proof in the Mayor’s Court, praying to 
be admitted to prove that the money fo attached was the 
money of them the Nathans, which bill of proof they 
afterwards abandoned ; wherefore Giles and Hennings 
prayed that the Nathans might not have execution of 
t’ »ir judgment. 

The Nathans pleaded that they ought not to be barred 
of their execution, bccaufe before the affirming the plaint 
of Smith and Seiffe againft Levin, and before the award 
of attachment againft him, on ill Nov. 1810, Levin, 
being lawfully poffeffed of the wheat, difpofed of the 
fame, by procuration of Jofephs, to Nathans, for a valuable 
and competent confideration. That the bill of lading 
had not then arrived in England, and that the mailer of 
the veflel refufed to deliver the wheat without an indem¬ 
nity: 
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nity; that afterwards, and before the attachment* die 
Nathans retained Giles and Hennings to fell the wheat for 
them, as their agents, and requefted them to undertake to 
indemnify the mailer: that Giles^ctiA Hennings accepted 
fuch retainer, and undertook to indemnify the mailer, 
upon an agreement, between the Nathans and Giles and 
Hennings , that Giles anil Hennings ihould, for their fecu- 
rity, retain in their hands the net proceeds of the wheat, 
until the arrival and indorfement of the bill of lading to 
Nathans , and that they ihould then pay the net proceeds 
to the Nathans,- pursuant whereto Giles and Hennings 
indentmik*d the mailer, and received the wheat to be 
fold by them .vs agents for the Nathans; and according¬ 
ly, before the attachment, fold it for io6zl. $s. yd.: that 
the bill of lading afterwards arrived in England* and was 
duly indorf .l to the Nathans, who gave notice thereof to 
Giles and Hennings, and required them to pay over die' 
proceeds, which they refufetl •, whereupon the Nathans 
fued them, and recovered judgment: that they, Nathans , 
did not claim to be f:rll entitled to the wheat by virtue of 
the bill of lading foindorfed, but by virtue of the difpofal 
and aflignment thereof previoully made, and were enti¬ 
tled to demand the net proceeds from Giles and Hennings 
upon the arrival and indorfement of the bill of lading in 
purfuanceof the faid agreement; which they were ready 
to verify; wherefore they prayed judgment, and that 
their recovery fo had might (land in full force and effe£l. 
The fecond pica ftated that Levin affigned, and the third 
that he fold the wheat, to the Nathans , before the plaint, 
attachment, or award thereof. Giles and Hennings re¬ 
plied, by taking iffue upon the fa£ts of the difpofal, 
alignment, and fale of die wheat having been made to 
the Nathans before the attachment. 

Upon the trial of thefe iflues at the fittings after 
Trinity term 1813 before Mansfield C. J. The fa£l$ 
were proved as before ftated, with the addition that, in 
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SjptenfjHr x,8 io> Jofephs applied to thje Nathans, who were 
t|$9 in advance zijpool. to Levin, to advance him 
i.opoi4 more upon . the credit of this wheat, which 
Jefepts faid he then-expeQed; and they advanced that 
fum on the terms* that fo foon as either the bill of lading, 
or the wheat arrived, Jcfephs fhould put it into their 
pofleflion to cover the t coo/., and that whatever fum it 
fhould produce beyond that amount, fhould be applied 
in reduction of. the general balance due from Levin 
to the Nathans. All thofc acceptances had fitice 
been paid, The indemnity bond given to the mailer 
was not produced. Jofephs at fit ft. dated that the bill 
of lading was indorfed in January or February i8it, 
but afterwards faid he could not fix the precife time, nor 
fay whether it was earlier than June. lie was paid for 
his Cervices to Levin by one third of the profits of the 
good« which he font out. The folicitor for Nathans 
proved that he recommended Giles and Hennings to file 
under tlig advice of their folicitor a bill of interpleader : 
Giles and Hennings agreed to fell the corn for Nathans. 
The original account of Tales rendered by them was loft. 
The jury, under the perfuafion, that after a bill of lading 
was figned by the mailer of a vcffel, the cargo could not 
be transferred by any other means than an indorsement 
of the bill of lading, and that fince the indorsement was 
made after the attachment,.the property was not transferred 
before the attachment, or elfe believing that the late 
arrival and indorfement of the bill of lading was a badge 
of fraud, found a verdi£t for the Plaintiffs in the auditA 
querela. 

Shepherd in MicBaehnas term 1813 moved for a new 
trial, as well on the ground of a mifdire&ion, as that the 
verftifl was againft evidence; fuggefting, that Mans¬ 
field C. J^Jiad direded the jury, that the cargo could not 
be affigned to the Nathans by any other medium than 
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an indorfement and delivery of the bill of lading* though 
there might be an agreement for a fata re transfer; and 
that he had left it to the jury to confifler whether the 
courfe of mercantile tranf*£kions admitted of a £de hi 
this (hape, or of any legal transfer of the property* with* 
out an indorfement of the bill of lading. Shepherd icon- 
tended that an indorfement on the bill of lading was 
not necefiary to pafs the property* an aftual delivery of 
goods under a contra£t of fale was an effe&ual transfer. 
The agreement between Giles and Hennings , and the 
matter of the veil'd, was res inter alios afia, and did not 
afte& the quettion of transfer between Levin and the 
Nathans. The pofleilion of the bill of lading could, 
after the appropriation of the cargo by Jofephs , have 
given Levin himfclf no title to the corn againft any 
except the matter who had (igned it, and the party 
attaching could have no better right than Levin. He 
alfo moved in arrett of judgment, upon the ground that 
the foreign attachment (hewn by the Plaintiffs in the 
auditd quereld , in their declaration, was no bar. Giles and 
Hennings do not aver that the money is attached in their 
hands for a debt which Nathans owe to Levin , but that 
the debt itfelf is the money, not of the Nathans , but of 
Levin : this declaration merely amounts to a plea of the 
general iflue. This is firailar to the cafe of Lord Nelfon 
v. Tucker , 3 Bos. & Pull. 267. That was a difpute 
between Lord Nelfon and Earl St. Vincent , which of them 
was entitled to certain prize money which was in the 
hands of Tucker. Lord St. Vincent fued Tucker , Tucker 
gave notice to Lord Nelfon to come in and defend ; which 
Lord Nelfon did not chufe to do: Ljprd St. Vincent re¬ 
covered in. die King’s Bench againft Tucker. Lord 
Nelfon then fued Tucker in this Court, and,at the trial it 
was attempted to be fet up as a defence, that the famg 
money had been recovered by Lord St. Vincem in the 
Court of King’s Bench: but it was held that that cir- 
VoL« V. Rr cumftance 
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com fiance was no defence. On a motion for a new trial, 
or a fpecial verdift, this Court was divided, and the cafe 
went to the King’s Bench in error, which ultimately 
decided for Lord Ne/fcn, 238. 

The Court granted both rules nift, and to the lift it was 
annexed, that the Plaintiffs in the original action might 
take out execution. 

In this term the Court direfted the counfel firft to 
confider the queftion in arreflt of judgment. 


Lens and Vaughan contended that the adjudication of the 
mayor’s court bound Levin and the Nathans, 1 ft, becaufe 
they claimed under him, and were identified with him. The 
prior judgment in this court had proceeded on the ground 
that there was no privity between Levin and Nathans. 
Stdlv, The proper matter to be pleaded by way of auditd 
querela is that which did not come in time to be an an- 
fwer in the aclion, either in bar or puis darrein continuance, 
but would have been a defence therein if it had occurred 
foon enough. It would have been a bar here, to plead 
that the property claimed by the Plaintiff had been taken 
from the Defendant as the property of a perfon, who 
had it by a prior right, if the judgment had been com¬ 
plete foon enough to be pleaded in bar, or puis darrein 
continuance: the fum is taken out of the hands of the 
garnifhee by an execution upon that judgment, and that 
difeharges him. Hitchin v. Campbell, 2 III. 827. S. C. 
3 Wits. 304. Recovery in a pcrfonal aft ion is a bar to 
another recovery by the fame perfon for the fame thing 
for ever. De Grey C. J. fays, Nemo debet bis vexari 
pro eddem cuufd. The condemnation changes the right 
to the property, and no one who comes in by a fub- 
fequent title can controvert it. 3dly, 'Die Defendants 
in the audita quereld , by filing their bill of proof, be¬ 
come parties to, and, by abandoning it, acquiefce in that 
judgment 5 for their bill of proof is a part of that record; 
and it is competent for Giles and Hennings to refer to it 

on 
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on this motion in arreft of judgment. {Curia centra*} 
At leaft this record Hates that they exhibited a bill of 
proof, and made default therein, and therefore they had 
become parties, and the judgment in the mayor’s court 
might have been given in evidence in the original action : 
the rejection by Giles and Hennings of their equitable 
relief by a hill of interpleader is immaterial. Audit A 
quereld is not, like a writ of error, of common right, but 
mufl be granted in open court. The Court have there¬ 
fore already exercifed their diferetion on the merits, and 
they would have refufed the writ in the firlt inftance, 
unlefs they had thought that the facts conftituted a good 
plea j therefore the Nathans come too late now to infill 
on this objection. [All t ic Court now, and repeatedly 
in the courfe of the preceding arguments, held that a 
writ of audita querela need not be moved for, but was a 
proceeding of common right and ex debitsjujlitia.'] 

On a fubfequent day in this term, the Court thus 
exprefied themfelves as to the arreft of judgment: 
The form of this rule, is. Why there lhould not 
be a new trial, or why the judgment in the audit d 
querela lhould not be flayed, and why execution lhould 
not be had by the Defendant in the audita querela upon 
the judgment obtained by him in this Court: it did not 
occur to us, when this was liril di leu fled, that the. ru,le 
for taking out execution applied to the former caufe 
rather than to this : and this further diiliculty has lince 
occurred to the Court, that the Plaintiffs in the auditd 
querela mult neccfiarily be entitled to fome means of 
queftkming, in a court of error, the judgment which this 
Court may give, ami if they cannot do that, (as they can¬ 
not, in cafe the Court decide the matter upon this mo¬ 
tion,) it is a clear reafon why we lhould not entertain 
the motion. We doubt much whether a motion in arreft 
of judgment can be entertained upon an auditd querela: 
and if it can, it does not appear how it will anfwer the 
purpofe of the Defendants in the auditd quereld : for the 
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PkintiiT in the auditd qt/treld has already obtained her 
writ of fupetfcdcta to ftay the. execution upon our former 
judgment) and our arresting the judgment upon the 
auditd quereld will not £et afide that fuperfedeas. We 
alfo doubt whether the Plaintiff in the audita quereld may 
not obje& that the Defendants might have demurred to 
the Plaintiff’s declaration in the auditd querela, but have 
emitted fa to do. If they had demurred* as they might 
have done, and if the Court had given judgment thereoh 
againft the Defendants’ opinion, the Defendants might 
have gone to a court of error; but they have chofen to 
go to trial: they were told they had another remedy, 
viz. by error, which they may ftill have after judgment 
given on verdi£1 in this cafe. We therefore think We 
cannot entertain this motion in arreft of judgment. Con¬ 
sequently we mud hear counfel for the Plaintiff in the 
auditd querela on the rule for a new trial. 


Lens and Vaughan on a iubfequcnt day argued that 
the venii£l was fupported by the evidence. {The 
Court agreed that the motion could 'not be entertained 
on the ground of a mifdire&ion, becaufe it did not ap¬ 
pear upon the report what dire&ion had been given by 
the late Lord Chief Juflice td the jury.] The reluct¬ 
ance with which the witnefs Joftphs had difclofed the 

date of the indorfement of the bill of lading, which did 
* , 
not arrive till June 181 ij though the wheat was fold in 

Noventber i8io, and the refufal of Giles arid Henningi to 

give in evidence on the laft trial the bond of indemnity 

to the matter, well warranted the jury in their belief 

that there had been no bond fide fale, difpofal, or af- 

fignment before the attachment iflued. The verdict is 

confident with all the evidence, even with that of Jo~ 

fephs , which might be underltood as not proving an 

aClual alignment, hut only a promife to afftgn at a 

time future, when the bill of lading fhould arrive. 

'Even 
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Even if the wheat were pledged to 'tht'-Nathans as a fc- 
Curity for their .advancer s mere lien would not fatisfy 
the terms of thefe iiTuea. The terms affignment and 
difpofal imply, as much as the term fale, an abfolute 
transfer of property. It was a quefkion for the jury) 
and they had decided it. 

Shepherd, Befti and Cop/ey, Serjts. were inft{u£Ud to 
.fupport their rule for a new trial. 

Gibbs C. J. on this day delivered the judgment of 
the Court. We think that there mud be a new trial 
in this cafe. The fa&s', as they have been laid be¬ 
fore the Court in various proceedings, are thefe: 
Nathans had accepted bills to the amount of 22,000/. 
for Ltvin. Jofephs t acting in this country under • a 
letter of attorney from Levin t who was abroad, ap¬ 
plied to Nathans for an advance of 1000/. on Levin’ s 
account. Nathans refufed this, without tome fecurity : 
Levin had then a cargo of wheat on board a vetfc} def¬ 
ined to this country, but the bill of lading was not then 
arrived, and « Jofephs y as the attorney of Levin, pledged 
this cargo to them as a fecurity to cover the 1000/. and 
the acceptances which they had come under, and un¬ 
dertook to deliver the bill of lading to them when, it 
fhould arrive, and agreed that they fliould apply the 
produce of the cargo in difeharge Of the iooq/., and 
wiiat they might be obliged to pay under their accept¬ 
ances. The veflel arrived before the bill of lading. 
Jojephs would have handed over the cargo immediately 
to Nathans , but the captain, who had figned a 'bill 
of lading to Levin or order, refufed to dclivQ^ it 
without the bill of lading, or an indemnity. Nathans 
employed Giles and Hennings as their brokers to receive 
and, fell the cargo, and die captain, upon the indemnity 
of Giles and Hennings delivered it to .them on acegup^ of 
J 'fatbans. As far as Levin’s intereft was concerned, the 
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delivery to Nathans was complete, but Giles and Hen¬ 
nings were to retain the proceeds until the bill of lading 
was produced | for if Levin fhould have indorfed 
the bill of lading to a third perfon for a valuable confi- 
derntion, the captain might be anfwerable for the cargo 
to fuch third perfon, and Giles and Hennings would then 
be anfwerable over to the captain upon their indemnity. 
The cargo was fold; and in this date of things a cre¬ 
ditor of Lei'in inftituted a fuit againft him in the mayor’s 
court, and attached the produce in the hands of Giles 
and Hennings by a procefs of foreign attachment, treat¬ 
ing it as a debt due from them to Levin. Subfcquent 
to this attachment the bill of lading arrived, and was de¬ 
livered by Jsfephs to Nathans , who thereupon demanded 
the money from Giles and Hennings, and brought an 
a£Hon againft them for it in this Court. Pending the 
attachment, Nathans obtained a verdict in their adlion 
againft Giles and Hennings s but before judgment thereon, 
the Plaintiff in the mayor’s court obtained a verdidl and 
judgment in that court againft Giles and Hennings the 
gamifhees, and they were obliged to pay the money 
under that judgment. Giles and Hennings then moved 
for a new trial in this Corn r, which was refufed, and 
judgment was entered up againft them here. They af¬ 
terwards brought their auditd quereld againft Nathans to 
be relieved from that judgment. It is enough to ftate* 
for the prefent purpofe, that the caufe went to trial upon 
fevcral iffues, and that the only queftions in difputc at 
the trial, were, whether Levin had difpofed of, afligned, 
or fold the cargo of wheat to Nathans before the at¬ 
tachment, as the Defendants had in their feveral pleas 
alleged: the jury found a verdidt for the Plaintiffs upon 
all the iflfucs; and the Defendants obtained a rule to 
fhew caufe why there fhould not be a new trial, which 
rule is now before us. The late Lord Chief Jufticc, 
before whom the caufe was tried, after he had reported 
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the evidence, ftated to the Court that the jury thought 
that as the bill of lading was not indorfed before the 
proceeding by attachment, which was the Defendants 
plea, there was not a complete fale to the Nathans. It 
is unneceflary for me to go through the evidence, which 
the Defendants produced in fupport of their pleas ; be- 
caufc we think that the jury founded their verdict upon 
a miftaken principle. "We are of opinion that Ltvtn 
might have difpofed of the cargo fo as to take it out of 
the reach of the attachment, before the bill of lading 
was indorfed. Sir James Mansfield, in delivering the 
judgment of the Court upon the motion of Giles an l 
Hennings for a new trial in Nathans' cause againil them, 
ftated this in exprefs terms : adding that Nathans had a 
complete title, fubjedt only to Levin's dilhoneftly in- 
dorfing the bill of lading to fome other perfon for a 
valuable confideration. Upon ftis ground the Court 
difeharged the ruie for a new trial in that cafe, and 
upon the fame ground we think the prefent rule muft 
be made abfolute. 

I have gone through the facts of this cafe more at 
large than was neceflary for difpofing of the prefent rule, 
meaning to fay a few words upon another point, which, 
if it were left wholly unnoticed, might lead to feme 
mifapprehenfion. It was ftrongly urged in the courfe 
of the argument, that Nathans had no property in the 
cargo, but only a lien upon it, until the bill of hiding 
was indorfed to them. I do not enquire whether the 
fact was fo or not; nor whether, if it were fo, tie 
Plaintiffs could or could not avail themlelves of it upon 
thefe iffues: but I am mod clearly of opinion that if 
Nathans had a lien upon this cargo, and nothing more, 
no creditor of Levin's could attach it, or the produce of 
it, in their hands, or in the hands of thofe who held it 
for them, without difeharging fuch lien. Without doing 
this, Levin himfelf could not have recovered it from 
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diem, nor from Gilts and Hennings, who held it on their 
account; and they who attach property as Levin's , can¬ 
not have a larger right to it than he himfelf pofiefled 
before the attachment. Suppofing, therefore, that in 
the interval between the delivery of this cargo to Giles 
and Hennings on account of Nathans, and the indorse¬ 
ment of the bill of lading, Nathans had a mere lien upon 
it, ftill it could not be attached as the property of Levin, 
without discharging it from the lien. 

Rule abfolute. 


JfaflS. 


Shepherd u. Green and Another. 


If an aftion is 
bond fide brought 
on a promiflbry 
notes the Plaintilf 
may retain the 
venue, though the 
a&ion is for other 
caufes alfo. 

And the Court 
will not reftrain 
the Plaintiff from 
proceeding in the 
venue he has 
dedted, for the 
other caufes. 


QHEPHERD, Soliqjfor-General, had obtained a rule 
nijt to change the venue Srom Yorhjbire to London . 

Copley Serjt. (hewed cauSe, upon an affidavit that tlie 
a&ion was brought on a promiflbry note. 

Shepherd, in Support of his rule, admitted that might 
be a Sufficient objection, if the action were on die note 
only, but it appeared by the declaration that the a&ion 
was brought for other caufes * and, therefore, if it was 
retained in Yorhjbire, the Plaintiffs ought to be reftrained 
by. the Court from giving evidence of any other matter 
than the note. 


Per Curiam. Not fo. We cannot Separate the caufes 
of aft ion. It would not indeed fWfiice to retain die 
venue, that the Plaintiff Should throw in a count for a 
promiflbry note which did not exift, but here, it being 
iwora that the note exifts, the rule nmft be 


Difcbarged. 
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The Company of Proprietors of the Stafford- Ma? it. 
shire and Worcestershire Canal Navigation 
v. The Company of Proprietors of the Naviga¬ 
tion from the Trent to the Mersey. 


PON the first trial of this cause a case was reserved 
for the opinion of the Court, in which the fa£ls 
being inefficiently dated, the Court directed a new trial, 
and upon the fecond trial at the Stafford fummer affizes 
1813, a cafe being again referred, in which the date- 
ment of fa&$ was dill defective, the Court again directed 
a new trial, after which the Defendants gave the Plaintiffs 
notice of trial, at the Stafford fpring aflizes 1814, and 
carried the caufe down by provide, and tlte caufe being 
then called on, before Graham B., and the Plaintiffs not 


After a new 
trial grant' d, the 
Defendant cannot 
carry dawn the 
caufe to trial by 
proviso until after 
the Plaintiff 1 hac 
made default at 
an adiaea-iui)- 
fcquent to the 
motion. 


appearing, the Defendants recorded a nonfuit, which 
Shepherd, fJoiicitor-Goneral, had in this term obtained a 
rule nift to fet afido. He contended that inafmurh as 
there clearly could be no judgment as in cafe of a non¬ 


fuit after a rule abfolute for a new trial, fo neither under 
the fame circumftances could a caufe be carried down by 
provifo. In 1 Salk. 65a. Banks's cafe, it is laid down, 
that in civil a&ions the Defendant tha.ll never carry down 
a caufe by provifo, till there be a laches in the Plaintiff, 
except in caufes where the Defendant is an aBor. Hum- 
page v. Rowley, 4 T. R. 767, affords a folitary inftance 
where the Defendant was fpecially permitted by the 
Court to carry down by provifo the iffue of a rceord 
out of Chancery, without a previous default in tKfe 
Plaintiff. 


Letts and 2 ?g^ 9 erjts. on this day fiiewed caufe, and 
Telied on Humpage v. Rowley. In Mnohury v. Langley , 
3 T. R. 1. it was held by Buller J. that where the caufe 

had 
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had once been carried down, and was made a rernamt by 
confent, the Defendant might carry it down by provifo 
the enfuing aflizes, although there were no intermediate 
default of the Plaintiff; and Porzelius v. Moddceh, 1 H. 
Bl. 101. is there cited by the reporter. Humpage v. Row- 
ley flood on its efpecial ground. There is no reafon 
why the Defendant fliould not try fcy provifo at the very 
next aflizes after a new trial granted, for, by his notice 
of trial, he apprizes the Plaintiff that he mull be 
prepared. 


Gibbs C. J. flopping Sheplrrd , who was prepared to 
fupport his application. The rule is cftabiiihed, that 
the Defendant cannot carry a caufe to trial by provifo 
till there has been a default of the Plaintiff. The only 
cafe that comes near this is Humpage v. Rowley: but that 
v, a.s a peculiar cafe, on an iffue out of Chancery: that 
was not, ftriclly fpeaking, a carrying down of the record 
by provifo : it was a fpecial order; and only proves that 
where the Plaintiff hangs back from carrying down a 
caufe out of Chancery, which ought to be carried on, 
the Court will permit the Defendant lumfelf to carry 
down the record. If this were an authority for the ufe 
of trial by provifo, it would extend much too far: it 
would go to all cafes. Certainly there can be no judg¬ 
ment as in cafe of a nonfuit in this caufe, but the De¬ 
fendant is not without remedy; he may take down the 
caufe by provifo, but he cannot do that until after the 
Plaintiff has made default. 

Rule abfolute to fet afide the nonfuit. 



in the Fimr-rotJftTH Yea* or GEORGE III. 


Hurst, Demandant ; Foster, Tenant. 




May iS. 


J ENS Serjt. moved on a former day, to amend a re¬ 
covery by inferring additional pari{he>, amongft 
others Cation. Upon reading the deed in court it ap¬ 
peared that the word Cation was interlined ; whereupon 
the Court refufed the application, and added, that thi.i 
was a leflon to the Court to he exceedingly careful in 
permitting the amendment of recoveries, and it furely 
would fuggell to the bar the propriety, in all thefe cafes 


* lib IJUiCI <41 

part of tlic deed, 
which is to autho¬ 
rize the Court to 
amend a fine or a 
recovery, fhall be 
read aloud in the 
court by one of 
the ferjeants at 
law, or by the 
officer of the 


of amendment of recoveries, if not of themfelvcs look- court, but not by 

ing at the deeds, at kail of being allured that thofe who *^ c atto ™T for 

the amendment. 

inftru£l them to apply, have looked at them, and that 
there is in them no appearance of fraud or contrivance. 


And the Court promulgated the rule, that thereafter the 
deed ihould never be read to the Court by any perfon 
except by one of their brothers of the bar, or the officer 
of the Court, but never by the attorney himfelf, who 
gave inl'truttions for the application. 


Lens then fuggefted that the deed was enrolled, and 
that if the name of Cation appeared on the enrollment 
without interlineation, the Court would accept that as 
evidence that the interlineation in the deed was not 
fraudulent. 

Accordingly, on this day the officer from the troafury 
of the court attended, and produced the enrollment; and 
the name Cation appearing fairly written therein without 
erafure or interlineation, or any circumftance of fufpi- 
cion, the Court granted the amendment. 

Fiat. 



$ 
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1814. 


Burlby v. Bethunb, Clerk, LL.D. 


In an a&ioa 
agiinfi a magif- 
trate for a mali¬ 
cious conviction, 
it is not fufficient 
for the Plaintiff to 
prove hia inno¬ 
cence, and to call 
on the Defendant 
to ihew probable 
eaufe for the con¬ 
viction : the Plain¬ 
tiff muff give fuch 
evidence of what 
paffed on the hear¬ 
ing, by calling the 
witneSes for the 

profeeution or 
othera'ife, that it 
may appear there 
was no probable 
caule for the con- 
viAion. 


'Y'HIS vat an aftton brought, as required by tha 
fiat. 43 G. 3. e. 141-, upon the cafe, agiiinft a ma- 
giftrate, for having, in May 1813, maliciously-and with¬ 
out any reafonable or probable canfe, falfely and 
malicioufly convi&ed the Plaintiff of being a rogue and 
« vagabond, for that he the Plaintiff did run away, and 
leave his wife and family, whereby they became charge¬ 
able to the pariih of Ling field , and for having, under 
colour of that convi&ion, by hia warrant, caufed the 
Plaintiff to be imprifoned, until the convifltton was re¬ 
moved by certiorari , and quaihed by the Court of King’s 
'Bench, and the Plaintiff brought up by habeas corpus and 
difeharged. The eaufe was tried at the Surry Lent 
uffizes 1814, before Them/on C. B. The Plaintiff proved 
sthat he had given the due previous notice to the De¬ 
fendant of an a&ion for having malicioufly and without 
any reafonable or probable eaufe caufed Richard Burley 
of Lingfield to be unlawfully convi&ed and imprifoned, 
ice. s the Plaintiff alfo proved tha| he was married and 
had a daughter, whom he had always until, and at 
the time .of his conviflton maintained in h;s houfc; 


and had maintained his wife, until he detected her 
in an adulterous connection; and on his upbraiding 
her with it, in February 1812, (he eloped with the 
adulterer, and flept with him at an inn, fince which time 
the Plaintiff had never received her, nor contributed to 
her maintenance. That the Plaintiff was apprehended, 
and after being kept feven days in Cuftody,~was brought 
upon a charge of deferring his family, before the De¬ 
fendant and another magiflrate who refufed to join in 
fee oonviftion, for the reafem, as the wittiefs believed. 


that 
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that he had been prefent at ar meeting of magiftrates at 
Gori/lone. The Plaintiff was precluded by the Chief 
Baron from proving what had paffed at that meeting, 
where th? Plaintiff hid in fa& been fummonefby the 
parifh officers, who had relieved his wife, upon a fimilar 
charge made before three magiftrates, which, oil bear¬ 
ing die fa&s, they difmiffed; but the Plaintiff further 
pfoved that the Defendant convi&ed him, and that he 
underwent feven weeks* imprifonment, under a warrant 
ifiuc 4 by the Defendant: and that the convi&son, which 
did not fet out the evidence of his offence, was quaibed by 
the Court of King’s Bench, (in truth, upon that ground). 
Here the,Plaintiff left his cafe i and, for the Defendant, it 
-was objected, that the Plaintiff had not proved the want 
of reafonable or probable caufe for the conviction, which 
it was, under the act 43 G. 3. c. 141. incumbent on him 
to do. For the Plaintiff, Beft Serjt. diftinguiffied ‘this 
from the cafe of an a&ion for a malicious profecution 
after a bill found by the grand inqueft, which is primi 
facie evidence of reafonable and probable caufe for-the 
profecution, and requires to be rebutted, but here the 
innocence of the Plaintiff being clearly proved, and no 
primd facie evidence of reafonable or probable caufe 
againft him, it was incumbent on the Defendant to (hew 
the exigence of reafonable and probable caufe. For the 
Defendant it was alfo obje&ed that the Plaintiff muft be 
nonfuited, becaufe 1. the notice of a&ion was forcaufing 
the Plaintiff to be convi&ed, whereas the a&ien was for 
convi&ingi 2. that -the notice deferibed the Plaintiff as 
of LingjUld, whereas the proof was, that he lived in 
fervice at Seal in Kent. Thomfon C. B. thought that the 
ftatute 43 G. 3. meant to put a&ions againft juftices for 
a&s done in the execution of their office on the fame 
ground as a&ions for malicious profecutions, and that, it 
was incumbent on the Plaintiff to give proof of the want 
ef probable £*ufe, according to ths daciQopin Purcell v. 

AIacna~ 


*§S 



BuSleV 


v. 

Bntmne. 
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Afaenawara, 9 j&j^, 361., and no evidence was here 
given by the FlaintiiFof what paired before the magiftrate 
at the time of making the convi&ion, and he nonfuitcd 
the Plaintiff principally on this ground, though he at¬ 
tached fome weight to the fir ft objection on the notice. 


Bejl in this term had obtained a rule nifl for fit¬ 
ting a fide the nonfuit, and granting a new trial, inlifting 
that in this cafe the Plaintilf had proved enough, and all 
that a perlbn charged with an offence before a magiftrate 
ordinarily had it in his power to prove} for he ufually 
has no witnefl'es with him, nor any profeihonal afliftance. 
The magiftrate, on the other hand, had the depolitions 
of the witnefle 3 for the profecution reduced to writing, 
which he might, without difficulty, have produced to ex¬ 
culpate himfelf, by Ihewir.g that, notwithftanding tlie 
Plaintiff’s innocence afterwards proved, there were ap¬ 
pearances exifting at the time of the conviction, which 
made a probable caufe. With refpe£t to the objections 
taken to the notice, the ftatute required only that the 
refidencc of the Plaintiff's attorney lliould be truly ftated, 
which was complied with, and the erroneous defeription 
of the refidence of the Plaintiff himfelf was immaterial. 
2. The convicting was comprehended within the allega¬ 
tion of caufing to be convicted ; and, at all events, the 
notice, as well as the action, embraced the caufing to be 
imprifoned, and that grievance was proved. 


Vaughan Serjt., who on this day would have fliewn 
caufe againft the rule, was Hopped by the Court. 

Bejly and Onflow Serjt. in fupport of the rule, urged 
that the Plaintiff had not the means of producing the 
depolitions, for they were not in his cuilody j that one 
part of the convi&ion, viz. that of the Plaintiff’s leaving 
his family, was entirely without a pretence, for the com¬ 
plaint againft him was only of his leaving his wife. If 
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it is incumbent on a perfoti falfely convicted, to prove 
in his cafe ail that palled in Evidence before the magis¬ 
trate, the fubjcCt is placed by this a£t in a defperate 
condition. In Purcell v. Alactiamara, a bill was found 
by the grand jury, which was primd facie evidence of 
probable caufe, to be rebutted ; in this cafe no a£t of 
any third perfon encourages the flighted prefumption 
of probable caufe, and the Plaintiff's former acquittal 
by the magiffrates of the county is a very material 
circumftance. 

Gibbs C. J. This is an a£rion againft a magiftrate 
for having convicted the Plaintiff malicioufly and without 
any reafonable or probable caufe, and by the act 43 G.j. 
c.141. the Plaintiff is not to recover more than zel. unlefs 
he ftates in his declaration, which muff be in an a£tion 
on the cafe, that the a£t complained of was done mali- 
cioufly, and without any reafonable or probable caufe. 
And the quell ion is, whether in this cafe the Plaintiff' has 
proved that the Defendant convicted him malicioufly and 
without Teafonable or probable caufe. The principle is ad¬ 
mitted, but the qucltion is, what is that matter, whereof it 
mull appear by the evidence in the action, that there was 
no reafonable or probable caufe ? There is a wide 
diftinftion between an action againft the profecutor for 
a malicious profecution, and an a&ion againft a magiftrate 
for a malicious conviction. In the former cafe, proof 
that there was in reality no ground for imputing the crime 
to the Plaintiff', fhews that the profecution was inftituted 
without probable caufe, ami malice may be inferred from 
thence. What pafled at the trial is, in this cafe, imma¬ 
terial. The profecutor may have fworn to the truth of 
the charge, but that will not fliew that he had a probable 
caufe for it. In an action againft the magiftrate for a 
malicious conviction, the queftion is not whether there 
was any actual ground for imputing the crime to the 
Plaintiff but whether, upon the hearings there appeared to 

be 
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be mote. The Plaintiff' muff prove .a want of probable 
caufe for the convi&ion, which he can only do, by proving 
what paffed upon the hearing before the magiftratc, when 
the convi&ion took place. The magiftratc has nothing 
to do with the guilt or innocence of the offender, except 
as they appear from the evidence laid before him. The 
convi&ion muft be founded upon that evidence alone, and 
it is impoflible to 4 bow that there was no probable caufe 
for the convi&ion, without (hewing what that evidence 
was. 


Heath J. I am of the fame opinion. There might 
be a malicious profecution by the pari(h officers without 
a malicious convi&ion by the magiftratc. There might 
be an unfounded convi&ion by the magiftrate without 
malice. 

Chambre J. concurred. 

Dallas J. Why did not the Plaintiff produce the 
witnefs who was fworn before the magiftrate ? He could 
have fworn to what palled upon the hearing of the charge, 
and then it would have appeared whether there was any 
reafonablc or probable caufe for the convi&ion. 

Rule difeharged. 


May 30. Blackburn v. Kymer and Others. 

If good* a** npHIS was an a&ion for money had and received, 
configned^y th«^ brought to recover the proceeds of 50 hogftieads of 
dire&kms topay (hgars (hipped from Nevis, by Morton, on board the Lord 

over the net pro¬ 
ceed* to B., and W* employ* a broker to fell them, who receives the money, B can 
recover from the broker only the proceed*, fuhjelt to the fame deductions and allow¬ 
ance* m W. was entitled to nuke, in account with the confignor. 


Crnnfloun, 
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Cran/hun and f 2 hogfheads on board the Augujla , both 
flaps belonging to Williams and Wilfon in England , and 
configned to them under bills of lading in the ufual 
form, inclofcd in letters from Morton, which apprized 
the confignees that the goods were Morton’s “ own, to 
be fold by Williams and Wilfon on half commiflion, the 
net proceeds to be paid to the Plaintiff.” Williams and 
Wilfon put the goods, on arrival, into the hands of the 
Defendants, who were brokers, for the purpofe of fale; 
they fold them and received the proceeds, amounting to 
1812/. 14/. Upon the trial of the c.iufe before Miitn- 
field C. J. at the fittings after Michaelmas term 18 } 
the Defendants contended that they had a lien for ad¬ 
vances made to Williams and Wilfon upon thefe parti¬ 
cular goods, but failed, in the opinion of the Chief 
Juftice, to eltablifh a fpecific pledge on them ; they alio 
claimed to deduct the charges of freight, infurance, 
commiflion on fale, cuftom-houfe duties, and intereft on 
the advances made for tliofc purpofes, proving that fuch 
was their courfe of dealing with Williams and Wilfon, 
Mansfield C. J. referved to them liberty to move upon 
thefe grounds to reduce the rcrdi&, winch pa fled for 
the Plaintiffs for the entire proceeds, to 1274/., by the 
dcdu£tion of thefe charges. 

Accordingly Shtphad, Solicitor-General! in Hilary 
term 1814, obtained a rule nif. Hating that as the goods 
were configned to Williams and Wilfn , and the Plain¬ 
tiff was to receive only the not proceeds, die Defend¬ 
ants in calculating the net proceeds were entitled to the 
fame allowances, as againft ihe Plaintiff, as they were 
againit Williams and Wilfon , who, having the property 
in the goods, had the legal right of arranging with the 
Defendants the terms on which the Defendants fhould 
conduct the bufmefs. 


Sf 



Bjlackbuiw 


•V. 

Rymer. 


V.OJ..V. 


Lent , 
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Lens, Serjt., now (hewed caufe againrt this rule. He 
contended the Defendants were not entitled to dcduft 
freight, becaufe the (hip-owner might again recover the 
freight from the Plaintiff. Neither were they entitled 
to the charges of infurance \ for the Plaintiff had him- 
feif infured his own intcreft. They had no right to 
commiffion; for he urged that the Defendants had 
wrongfully fold the' goods, and never were agents far 
the Plaintiff. As to interest on the advances, the Plairf| 
tiff was not bound by the courfe of dealing that Wil¬ 
liams and Wilfcn might adopt, and it was not an allow¬ 
ance that became due without fpecial contract. 


Shepherd, in fupport of his rule. The fallacy is, -that 
the Plaintiff argues as if he were confignee, which he is 
not: but Williams and Wilfcn are. They have the 
legal property in the fugars, and are only to dirtributc 
the net proceeds. 

Gibbs C.J. You need not trouble yourfelf fur¬ 
ther. The quertion is, for whom did the Defendant 
fell thefe goods, by whom were they employed, and to 
whom are they accountable for the proceeds ? They 
were employed by Williams anrl Wilfcn: was that a 
rightful or wrongful employment ? For if wrongful, 
the Plaintiff may fay, I difavow this fale ; I come in and 
claim the grofs proceeds of my property. But Morton 
had a right to difpofe of thefe fugars, and had not, fo far 
as appears, diverted himfelf of the right of directing 
how they (hould be applied. He writes to Williams and 
Wilfcn and tells them the net proceeds are to be applied 
to the Plaintiff’s ufc. What are the net proceeds ? 
The confignecs were to infure: the cargo was then on 
the feas: that entitles them to the charges of infurance. 
They were to fell the goods: that entitles them to die 
charge of commiffion. As to the intereft of the fums 

tiiey 
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they advanced for duties, and which is charged from 
the time of paying them, they are entitled to intereft 
from the Plaintiff, in like manner as Wiiliams and Wil- 
Jon would have charged it to Marion. The only remain¬ 
ing queftion is as to the freight. While the property 
remained in the hands of the Defendants, fo much as it 
produced after payment of the freight would be for the 
ufe of Morton, fubjecl to any lien that the Defendants 
may have on it. That, then, can be nothing but what 
remains after payment of freight; and the net proceeds 
are what remains after the freight, infurance, commif- 
fion, and intereft on the fums paid for getting the goods 
out of the cuftom lioufe, are paid : the defendants, 
therefore, we are of opinion, are entitled to the deduc¬ 
tion they claim. 

Rule abfolute. 


1814. 


Blackburn' 


v, 

Kymer. 


Leycester and Others v. Lockwood. ax. 


r JTIIS was a writ of error brought to reverfe a judg¬ 
ment of the Court of King’s liench, pronounced for 
the Defendant in an action of covenant for r.on payment 
of an annuity, upon demurrer to the 4th plea, which 
dated that there was no memorial except that which it 


Where the gran¬ 
tor of an annuity 
conveyed to the 
grantees ail his 
intereft in the 
yearly proceeds of 
icjOco/., veiled 


fet out, and which the Court below held to be iufuili- in truflees, (who 

ciont. The material parts of the pleadings being ably ^^^co- 

and concifcly dated in S. C. I Maulc f S>ki>. 527. it is renamed to pay 

unncceflary to repeat them here. The- defects in the l *J e R rantee *» but 

did not convey,) 

in truft for the 

grantor until default, and after default to retain the arrears and cofts, and in truft to 
pay the furplus to himfclf, and the memorial did not itate for whom the tniftees of 
the 101000/. were truflees; Held that this was a fatal defeA, for that they were trul- 
tecs for tiie grantees. 

And that it was not fuflicient to ftate that the intereft was afligned by the indenture 
“ upon the truils thereby declared.” 


S f 2 


memorial 
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memorial relied on by the defendant in error, were, 
Ift, that it did not ftatc that the Defendant and Ackltnt 
were truftces for the Plaintiffs and their deceafed part¬ 
ners, or tiie grantees of the annuity} 2dly, that by the 
indenture fet out on oyer, it appeared that the refidue of 
the intereft of the two principal fums of 6 cooL and 
4000/. which fnould remain after payment and deduc¬ 
tion of certain yearly turns in the indenture mentioned, 
was conveyed to the Plaintiffs and their partners upon 
the trulls therein mentioned, but that the memorial was of 
an indenture, whereby the whole of the intereft of the 
faid two principal fums was l'uppoled to have been fo 
conveyed ; 3dly, that the memorial ftated that the in¬ 
tereft of the principal fums of 6coo/. and 4000/. was 
conveyed to the Plaintiffs and their partners upon the 
trufts in the indenture declared, without Hating what 
the trulls were ; .uh'y, that it war. not Hated in the me¬ 
morial, that the plaintiffs and. their partners were trufl.ee* 
for the grantor, or that the grantor v.entitled to re¬ 
ceive the intereft of thole funis til! default made in the 
payment of the annuity, and the refidue of the intereft 
after the annuity paid. 

This cafe was arytud in Hilary term 1S14, by 

Jhnen for the Pi.iinriff. in rror. As to the firfi ob¬ 


jection, he com nd d, th.-.t it w.r-. not neceffary to Hate 
in the memorial that the Defendant and Achm were 
truftecs, bacauie it was not the deed memorialized that 
made them fuch, bt.t the prior deed of 1788. In the 
deed memorialized they do not convey their intereft, not 
any legal eftate, to any perfotrs; it continues therefore 
in themfdvcs, for performing the trufts of the deed of 
1788. In (yCt:/f:.gL;}t v. b.yUl'y , y }-]}> * 3 v» ft was 
decided that no memorial was required of the deed 
whereby the Defendant conveyed his ellutes to A-hrland 
and Hnmmcrjlcy in trull to raife monev by grants of an¬ 
nuities, although Morlond and llcnvn;crp.r\ were convey- 
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ing parties in the deed creating the annuity. Nor were 
the Defendant and Aclom in fa£t truftees for the Plain¬ 
tiffs. The power of attorney given by Boynton to receive 
in his name, proves that the defendant and Aeklom. dill 
continued truftees for Boynton, not for the grantees.of 
that annuity. Any action to be fued by virtue of that 
warrant of attorney, muff: be fued in Boyntons name; 
Boynton covenants too, not to relcafe to the Defendant, 
and when he afligns all his intereff, the truffees do not 
join in the affignment. The deed even difafiirms any 
truft in them for the Plaintiffs, for they covenant to pay 
as Boynton fhould direct, limit, or appoint, which may be 
to his bankers, or to any one elfe. As to the 2d objec¬ 
tion, it has in no cafe hitherto been held neceffary to 
ft ate what ths intereft is, or the extent of the eftatc, or 
the extent of the fccurity, upon which the annuity is 
granted. Bradford v. Burland , 14 Eajl, 246., tjl and 
4 th objections. As to the 3d objection, that the memo¬ 
rial only refers to, atid does not fet out what were the 
trails declared by the indenture, AJlew v. Macreth, 
2 Nciu Rep. 214. is the only cafe where that queftion 
has come before a court of appeal. In the cafe of Demi 
on the demife of Dolman v. Dolman , 5 T. R. 641. it was 
for the full time decided, a year after granting the an¬ 
nuity now in queftion, that the trulls mull be fet out in 
the memorial. Taylor v. Jobnfon, 8 Term Rep. 184. and 
Defer ftins v. O’Brien, 3 Eajl, 559. have indeed decided 
that point; but as they were decided on motion, and as 
their authority has been much fhaken by recent cafes in 
the Court of Common Pleas, and as the precedent ufed 
in the prefent cafe was fettled on behalf of a public com¬ 
pany upon great conffderation, die Court will attribute 
due weight to the cafes which impugn this do&rine. 
In the cafe of Defaria v. Sturt, ante 2. 233. Mansfield 
C. J. remarks, “ Nor does the aft fay that the trufts 
(hall be fet out, not a word of that: the a£l only re¬ 
ft f 3 quires 
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quires that it fliould appear for whom t o partv is a 
truftce.’’ Anil CLimbr, J. there lavs, that in I) hnav 
v. Dolman there mull have been feme in .Ivcrtenee o! 
the Court in the language they ufeil, not ad- criiug to the 
words of thcadl.” Some cafes have treated tlie <ju< ilion 
as if the trulls were a part of the conluler.r. e*:i. 1 m the 
cafe of Hsrwsc-tl v. Underhill, ,:r:r ; ,346. A C. J. 

fays, “ Lord Kt"\'>i fpiuks cl the confii' r.:..i n: the 
confideration is merely the price paid j and Lord Kenyn 
fays, « the object of the lcgiflatuiv was to !.>>ld the an¬ 
nuitant to a Uriel description in tlie nu-moria! of the con¬ 
fideration of tlie annuity : the nature of the fevcr.il 
inllruments by which it is feeured mull be accurately 
let forth.’ Now the ftatutc lays no luih thh.g.*’ It if 
however unncccf'ary to combat the decinon;. of the Court 
of King’s Bench on this fubjecl, for they are all diifin- 
guifhable from this cafe, in the circumilauce, that in all 
of them there was in the deed a conveyance to a trullee 
diftincl from the grantee, whereby the trullee was in all 
thofe cafes cloathed with a truil for the grantor till de¬ 
fault in payment: but here the grant is to the annuitant 
only. Tcldervyx. Allan , 5 T. A’. 4S0. The circumflancc 
of the exiflence of trullees implies that there are forrte 
other perfons for whom they were trullees. If there is 
a furplus of intereft, it is a resulting trult for the grantor, 
which, it was admitted by Lord ElUnborcugh C. J., upon 
the argument below, needs not to be memorialized. 
The two laft points are fo elofely interwoven, that it is 
difficult to feparate them, and it was on the laft point 
only that the Court below held the memorial defe&ive, 
and that the power *of attorney had pafied an intereft 
which was to be noticed* In O* Cnlloghon v. dtiglcby 
at was decided that it was unnecefiary to fet out the 
covenants. 


Coltman, 
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Coltman, c itru. The anfwer attempted to the firft 
■ibjection, vi . that the Defendant and Adam are not 
ij uRc for t ie Plaintiffs, becaufe they continued truftees 
for ]i',ynion, is inconclufivc, for they might be truftees 
for both, b ;ither is the inference found, that they are 
not truftees, oecaufe they covenant. Many unneceftary 
covenants ati inferted ex majori cauteld: if they are made 
truftees by t:-e preceding parts of the deed, their fubfe- 
qucnt coven.mt will not make them ceafe to be fuch. 
The panic, correct the omiffion of the deed of 1788 by 
inferling in the annuity deed a declaration of the trufts 
of the furp'us of the intereft of the 10,coo/. The deed 
recites that Boynton had agreed to grant the annuity with 
the privity and knowledge of the Defendant and Ad:m t 
and Boynt.n proceeds to affigu to the Plaintiffs and their 
partners all the intereft of the 10,000/. in truft for him- 
felf until default in the annuity, and after default, in 
truft to retain the arrears and cofts; and after default, in 
truft to pay the refidue to himfelf, or fuch perfons as he 
may appoint. By this deed therefore the Defendant and 
Adorn were conflituted truftees for the grantees. It is 
faid he might appoint the money to be paid to his bankers 
or any other, and revoke titles quoties. But that is not 
fo : for he has irrevocably appointed by this deed in fa¬ 
vour of the grantees; and the Defendant and Aclom , with 
whofe knowledge it is done, are truftees for them. An 
anfwer is attempted to the ad objection, viz. that the 
memorial need not fhew the extent of the eftate; but if 
it does affe£t to fet it out, it muft do it corre&ly. Upon 
the 3d objection, that it is not fufficient to ft ate the 
names of the perfons for whom the parties are truftees* 
but alfo the trufts themfelves* it has been fo decided by 
Derm ex dem. Dolman v. Dolman. Cummins u Ifaac, 
8 T.R. 183; ‘ Taylor v. Johnfon , Des Enfant -v. (yjBrien , 
and AJkenv ▼. Maereth: but indifputably the 4th objec¬ 
tion muft prevail* that at leaft the name of every perfon 

S f 4 for 
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1814* for whom another party is truftee, mnft be fet out: ?n 
t-m vCIIu **** ca ^ e * a ^^ ou S^ ^ ,crc was merely a refulting truft 

- v. for the grantor until default, the Houfe of Lords held 

Lockwood. the omiflion to notice it was fatal. The Plaintiffs and 

their partners alfo arc truftces for a public body* the 
Wtjiminjler Life Infurance Office: it was therefore the 
more neceffiiry that any truft which they hnd for another 
party fhould be exprefied and contradiftingutlhcd from 
this in the memorial. But the memorial does not notice 
the exprefs truft for the grantor declared of the furplus. 
It is fuppofed that bccaufe no legal eflute paffird to or 
from thefe truftecs, it therefore is not a cafe within the 
annuity aft. But in Hood \.BurIton y 4 Bro. Cha. Ca. 121. 
S. C. 2 Vtf. jut:. 29., a court of equity regards equi¬ 
table intcrdls under the annuity aft, as well as legal ill— 
terefts. So will the courts of law. Bradford v. Bur- 
land, There, no legal intcrcft puffed to the truftee for 
the grantor, yet it was held to be within the aft. It 
cannot be doubted that, unlefs for the annuity aft, a bill 
in equity would lie for the grantor againft the Defendant 
and Adorn. 

Bower, in reply. The Defendant and AcUm continued 
truftecs for Boynton only, and not for the grantees, until, 
at leuft, the grantees call upon them for payment of the 
annuity. After they have compelled payment from 
AcJorn and the Defendant, perhaps the latter may become 
truftees for the grantees. The argument raifed upon the 
fuppofftion that die grantees have a truft for the Wejl- 
minjlcr life infurance office, fails, for the Plaintiffs and 
their dcceafed partners were all members of that office, 
and are thcmfelves, at leaft, jointly interefted in the 
annuity, and are therefore the very grantees, and not 
truftces for others. Admitting that if they are made 
truftees by a prior part of the deed, their fubfequent 
covenant will not difeharge them, yet the Defendant and 
Adorn are not made truftecs by any prior part of the 
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deed, they are introducedonly for the purpofe of cove¬ 
nanting to pay the money. Their former intereft is not 
varied by any aft of theirs, but they Hill continue bound 
by the deed of 1788 to pay over the proceeds to Boynton 
as long as he lives. In John fin vs Taylor it was not 
ruled that a refulting truft for the grantor needs be ftated, 
but only that, if it were exprefled, it ought to be ftated. 
With refpeft to the fuppofed neceflity of ftating the ex¬ 
tent of the eftate charged, it if* noceflary only to read the 
aft, to fee that the argument is without foundation. 

Cur. adv. vu/t. 

On tills day Gibbs C. J. delivered the judgment of 
the Court. 

* After recapitulating the pleadings, he thus pro¬ 
ceeded. We all are of opinion that this judgment 
muft be affirmed on the fame ground on which the 
Court of King’s Bench proceeded, namely, that the 
memorial is defeftive, and has not purfued the aft, 
nor done all that the aft requires to be done therein. 
The Defendant and Adorn were originally truftees for 
Boynton: after this deed they became truftees for the 
Plaintiffs, for fecuring this annuity. The memorial 
Hates that the intcreli of Boynton was conveyed for fe¬ 
curing this annuity: it Hates that the Plaintiffs were 
truftees for the fociety, but it does not ftate for whom 
the Defendant and Adorn were truftees. I11 that par¬ 
ticular we think the memorial defeftive; the aft re¬ 
quires in terms that the memorial fhould ftate for whom 
any of tlie parties arc truftees. The Defendant and 
Adorn were truftees for the annuitants, but the memorial 
does not ftate for whom they are truftees, or any pur¬ 
pofe for which they are introduced into the deed. We 
therefore think the judgment muft bt 
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If the Plaintiff 
in replevin pleads 
three feveral iflues, 
two of which are 
found for the De¬ 
fendant, and one 
for the PlaintifT 
with the general 
cofts, the Defend¬ 
ant is entitled to 
dedudt thereout 
the coils both of 
the pleadings and 
trial of thofe iffues 
which are found 
for him. 
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Cook v. Green. 

in replevin, the Defendant avowed on the Plaintiff, as 
tenant to the Defendant, at 18 guineas per arm. rent, 
and juftificd diftreining for 20/. iox. 6 d. relidue of 
37/. i6j. for two years rent, (the refid ue having been 
paid i and becaufe the goods were wrongfully, frau¬ 
dulently, and clandeftinely removed from the premifes 
demifed, with intent wrongfully and unjuftly to defraud 
the Defendant of his rent, and were put in the place in 
which, & c., he avowed taking them in the place in 
which, &c. The Plaintiff pleaded, ill, that (he did not 
hold in manner and form ; 2dly, that there was nothing 
in arrearj 3dly, that the goods were not fraudulently 
removed. The Defendant took iffue on thefe pleas. 
After the jury had been fworn upon the trial of thefe 
iffues at the Middlcfex fittings after Trinity term 1813, 
before Mansfield C. J. the caufe was referred ; and the 
arbitrator awarded, that the Plaintiff did hold the pre- 
mifes as tenant to the Defendant, that 20/. 101. 6 d. rent 
was in arrear on 25 Mar eh 1813, and that a verditl 
(hould be entered for the Defendant on both thofe 
two iffues; but that the goods were not fraudulently 
removed, and that a verditt (hould be entered for the 
Plaintiff with 1 s. damages and 40/. cods on the third 
iffue. The prothonotary taxed for the Plaintiff her cofts 
on the third iffue, and rejc&ed a claim made by the 
Defendant, to have the cofts of the two firft iffues, and 
of the trial, allowed him out of the general cofts oi the 
verdi&. 

Copley Serjt. moved that the prothonotary might re¬ 
view his taxation, contending, upon the authority of 
Brooke v. Willett f 2 H. Bl. 435* and Vollom v. Sitnpfon , 

•> JRaf. 
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2 Bof. &5* Pull . 368. and Dodd v. Joddrel, 2 T. R. 235-* 
that the Defendant was entitled to have the coils, not 
only of thofe pleadings, but of the trial of thofe iffues, 
allowed him out of the coils of the general verdi£t. 
On the whole record the Plaintiff is entitled* to is. 
damages and 4c s. coils. The arbitrator cannot certify 
either under the ilatutc of 4 Ann. c. 16. f. 5. or that of 
22 & 23 Car. 2. c.g. f. 13I). as a judge of aflize may. 
The only doubt oi late years has been, whether the coils 
of the pleadings only, or of the trial alfo {hall be given. 


1814. 

Cook 


v. 

Greek. 


Bejl Serjt. ihewed caufe in the firfl inftance againff 
the rule. He relied on Pojlati v. Stanivay, 5 Bajly 261., 
as not in principle diilinguilhable from the prefent cafe. 
And urged that it greatly ihook the authority of the 
deciiions that have been cited. There were no iffues 
here, but fuch as were neccffary for the purpofes of juf- 
tice, and reafonable defence of the Plaintiff. 


The Court relieved Copley from fupporting his rule. 

This turns on the conitruclion of two different ila- 
tutes 22 & 23 Car. 2. c. 9136. and 4 Ann. c. 1 6./.$. 
depending on which, there may be two different rules of 
taxing coils in replevin, wherein both parties are aclors 1 
but fuffice it to fay, this point of practice was decided 
in Dodd v. Joddrel in B. R., and in Vallum v. Simp/sn , 
where Heath J. fays, the flat, of Anne being a remedial 
ilatute, ought fo to be conilrued as to advance the 
remedy. The coils intended to be given, appear to me 
to be all thofe coils which follow the unneceffary plea. 
The cafe cited for the Defendant differs from this in a 
circumftance which has always guided the officers of the 
Court. We do not agree with the Defendant, thatthefe 
are the iffues, which a cautious man ought to take, in 
order to fupport his caufe; if the Defendant difproved 
either of the three, he had a good caufe of dillrel's; 

there 
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Green. 


there was no rcafon of prudence or caution which called 
on the Plaintiff to aver thofe iffues, which he knew to be 
falfe * no reafon why he (hould not content himfelf with 
that which he knew to be true. The rule therefore 
muff be made 

Abfolute. 


May tl. 


Peters v. Anderson. 


A perfon who 
is indebted to an¬ 
other on two fe- 
verai accounts, 
may, on paying 
him money, af- 
cribc it to which 
account he pieafes. 

And his election 
may either be cx- 
prefled, 

Or may be in¬ 
ferred from the 
circi'.mftances of 
the tranfa&ion. 

But if the payer 
does not pay fpe- 
eifically on one ac¬ 
count, the receiver 


r j^'HE Plaintiff ferved the Defendant as a furgeon at 
B ar.ee Ijland for three years, ending on the 23d No¬ 
vember 18c8, under an indenture, whereon the Plaintiff 
declared in covenant againft the Defendant for his fa- 
lary, which amounted to 22 61 . 121 .; but during the 
fame period he had received from the Defendant’s agent 
at Dance IJlaml in money and goods (received at a ftipu- 
lated price as money) 97/. 2-f. 10 d. t leaving then due to 
the Plaintiff 129/. 9a. 2 d. After three years the Plaintiff 
agreed, (not under feal,) to ferve theDefendant as furgeon 
at Dance Ijland at the incrcafed wages of 1 75/. a -year, under 
which contracl he ferved three years and one quarter, 
and thereby became entitled to 568/. 15s. for his wages : 


may afterwards 

appropriate the payment to tiie difeharge of either of the accounts that he pleafes. 

And if he fuc on each account, femblc that he thereby declares his rfcdlion, and the 
Defendant cannot, by a ful.fequent notice of fut-off, eledi to which account he will 
aferibe the payment. 

The Plaintiff ferved theDefendant three years under a covenant, and three and a quarter 
years more under a (imple contra#. He received goods and money during the firft period 
in part payment; he alfo received goods and money during the fecond period: the whole 
receipts more than covered.thc falary due under the covenant: the parties kept a blen¬ 
ded account, and made no reft in it at the end of the firft period. The Plaintiff brought 
covenant for the balance of wages for the firft period, and ajumpjit for the balance of 
wages for the laft. The Defendant attempted to appropriate by fet-off to the difeharge 
of the Covenant-debt as much of, the goods and money as would cover it: but held, ill, 
that thefe were two feparate debts, and not one account; adly, that Plaintiff had the 
elefiion to aferibe to the fecond debt, for which he had the worfe fecurity, the value 
received in the itxond period, and might therefore recover in both altions. 


but 
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but he received during that time from the Defendant’s 
agent, in money and goods, 147/. 7 s. 4^., which, if de¬ 
duced from the laft fum, left due to him 421/. 7 s. 8</., 
for which he had brought effumpfit. Both caufcs were re¬ 
ferred, on the terms that the cofts of the caufcs fhould 
abide their rclpecHve events, ami the cofts of the re¬ 
ference and award fliould be in the difcrction of the ar¬ 
bitrator, who awarded that 129/. yx. id. was due to the 
Plaintiff in the firft action, and 421/. 7 s. 8 d. in the 
laft. And lie further awarded, that if, by any rule ol 
law, the 147/. *;r. 4 d. ought to be applied in difeharge of 
the fpccialty debt which accrued due on the 23d Novem¬ 
ber 1808, as the Defendant had contended, and had de- 
fired to take the opinion of the Court thereon, then the 
Plaintiff would not be entitled to recover in the action oi 
covenant, but: there would then be due to him in the 
a£tio:i of ajfumjfil 550/. 16s. xo</., and to enable the 
Defendant to t..ke the opinion of the Court on the 
cjueflion, he ltatcd, that the different fums claimed by the 
Defendant as fet oil’, were paid on account generally, and 
not applied by the Defendant in dilcharge of the hrl't 
debt alone, nor was any balance ftruck on the 23d A'c- 
vaider 1808, in the account current kept by the De¬ 
fendant’s agent at Batue Ijlitid; and by confent he an¬ 
nexed to his award a copy of the account. 

Copley Serjt. hud on a former day moved to enter a 
nonfuit in the action of covenant, upon the terms of 
giving the Plaintiff judgment in the action of ajfumpftt> 
for 550/. 1 6s. lad. and for the coils of that action only, 
on the ground that the Defendant had paid the Plaintiff 
more in the whole than was due to him on the covenant, and 
that as the Plaintiff did net, at the time when he received 
the payments, apply them to any particular account, the 
Defendant had a right to apply them to the difeharge of 
the elder debt. Da-ue v. Hold iworthy Peal: s N. P. 

cafes 
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Pmms 

v. 

Axouusotr. 
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cafes, 64., Lord Kenyon C. J. there held that as no parti¬ 
cular directions had been given at the time of payment 
to what account the payment ihould be applied, he mull 
apply it to the older debt. There indeed both the debts 
were due on fi triple* contracts. In Neicmarch v. Clay , 
14 Eajly 239. where all the cafes are collected in a note. 
Lord Eltenborough C. J. fays that there may be a fpccial 
application of a payment made, ariling out of thb nature 
of the tranfaCtion, though not expreffed at the time by 
the party making it. The account between thefe par¬ 
ties contained items embracing a part of the time of each 
fervice ; for initance, Srpit tuber 8th, 1810, the Defend¬ 
ants prove a credit for the Plaintiff's monthly note, paid 
to his \\ ife from ifl Apr:! 1808 to 8th Scptemb, r 1810, 
91/. 'jj. So, cn the debtor’s fide, Wages from 2d Fe¬ 
bruary 1808 to January 1809, dedu&ing three guineas 
per month to the Plaintiff's wife up to April 1808, 
356/. 4/.; thefe, and the want of relts in the account, 
were evidence that the Plaintiff had affented that alt the 
credits fliould be applied to the firft debt. He alfo 
cited 2 S/r. 1194. Goddard v. Cox : Meggot afiignec of 
Wil/on v. Mills , 1 Lord Raym. 28 6., where Lord 
Holt C. J. lays down the fame doctrine as Lord Kenyon , 
but lie refts fomething on the fact of bankruptcy; and 
Hammerjly v. Kmnvlys , 1 Efp. N. P. Cas. 666. acc. 

Another objection was, that before the Plaintiff had 
made any appropriation of. the feveral payments, the 
Defendant had fpecifically appropriated them by giving 
notice of fet off to the whole amount in the aCtion of 
covenant, and had thereby acquired a right to apply 
the goods and payments in difeharge of that aCtion only. 
It was not equitable that the Plaintiff fhould increafe 
cofts againR the Defendant by keeping on foot two 
caufes of action, when he might have done away one 
aCtion by applying thefe payments thereto. 


14 


Gibbs 
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Gibbs C. J. enquired whether the counfcl for^ iC De¬ 
fendant had found any cafe wherein a part o*’ the debt 
had accrued on a deed, and part on a finite contract. 
It might in many cafes be important to tic creditor to 
retain his lien and remedy on the deed, to as great an 
extent as poflible: for in cafe of the deccafe of the 
debtor, the Plaintiff has a remedy againft the heirs 
for the debt due oh"-- ^ t» r f inclined to 

think that the fet ofF mull be confined to the Aims 
paid in the three firft years, and the goods delivered, 
only; for the fums paid afterwards on the general account 
current, being at leaft equally applicable to both debts, 
would not avail the Defendant by way of fet off in the 
firft action. Another point was, how could the Court in 
this cafe order, a nonfuit to be entered in the firft ac¬ 
tion ? The form of the motion (hould be to fet a fide 
the award, for which *hey granted a rule ni/i. 


1814. 

Peters 


«• 

Axdersok. 


Bejl and Vaughan Serjts. now {hewed caufe againft this 
rule. The gener 1 principle is, that he who pays, may at 
the time of payment apply the payment to what accourv- 
he pleafes, but if he does not apply it to any fpecific 
account, the perfon receiving it may apply it to \vh:t 
account he pleafes. As to that which is laid by Jf'ji J- 
in Meggat v. Mills, 3rd »>/., viz. that “ if-,/, being ac *'adcr, 
becomes indebted to B■ in icc 7 . and then he aits his 
trade, and afterwards becomes indebted tottl in 100/. 
more, and afterwards A. pays to B. iqo/. ^ exprefling 
uppn what account*, fmee fo nu:c!i in quebt/ty is paid to 
B. as was due to him from A., when - lun as capable of 

,Os, y 

being a bankrupt, it would bo too ri,if to admit B. 
to fue a commiflion of bankrupt ■'jfV the old debt of 
100/. j” it is firft to be obferved Jn j/^ he adds, that “ as 
to this, he would not give an abf We opinion.” Secondly, 

v there 
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there & t y be cafes where the circumftances indicate an 
ele&ion * the party paying; and in favtrem of trade, 
Lord Holt intended that the debtor meant to appro¬ 
priate the payment to the flrli account, and not to leave 
liimfelf liable to the rigour of a commiffion of bankrupt, 
v hen lie could avoid it. This wa« a circumftance which, 
in his judgment, afforded evidence of ■«» intent to ap¬ 
propriate, I* +-/-—was payable on the 
I"p5wlatfyjr“and the Court would not prefume that the 
payee paid money unappropriated and applicable by the 
receiver to a fimple contract debt, while he left a bond 
debt bearing imerefl. So, in Hammerfley v. Knewlys 
Lora K1 :r;:n qualifies his afferticn that the payer may 
retain after the time of payment the election how to 
■app’v it, by f vine “ if it be in purluance of a forgone 
traniaction C but he admits the general rule, that on the 
p 'V. r\: v! .iaulv io 1 n. ; , the election devolves on the 
pjy.c. lit:: th ’fe ...ifvs, as well as D.:wr v. Hc!Jfivorth t 
exceptions to the general rule. There are no cir- 
ii’.ances ro take this cafe out of the general rule, and 
for the Plaintiff's advantage to cling to the higher 



Vv.v.l: tlie covenant gives him. The arbitrator 
cxj'icl’.iy found the fact ihat'the payer had not 
money to any particular account. Ill New- 
C/..T the cireumibmccs denoted a fpecihc up- 

pronri. 

^ j. ' n. In lr.tii'.i) 1/ \. ( b.v tlio Court held that the 

j ! Vb'mghad the right to apply the money received 

v mci) V ;ill j he would, except where the debt was 
payable out.,., j iflbrcnt fun<1 . 

CcpL\, in fu^. t o £ ] t ; s ru ] c> jjjj not difp U te the ge- 

j po 1 tion, t.u c i vjre t j )e p;. yer Joes not appropriate 

the payment, quicqS^ - „ r/> , Vwr aJ m/>/ _ 

T r T Ut ' lCrC U<C ** - of the tranfadions alfordeda 
tr ° ng ,nfcrence ^Defendant made the fcvcral 


pay- 
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payments and deliveries in fatisfa^Iion of the firft debt. 

This was precil'ely the cafe of Daivev. Holdfivorth. No¬ 
thing there depended on its being a question of bank¬ 
ruptcy. That too was a cate where one of the demands 
arofe on a fpecialty, a bond («}, and the other on a Ample 
contraft. The general rule applies as much to a debt 
due r specialty and fniiplc contract conjointly, as on 
either alone: the queftion depends on the right of the 
receiver to ele£l, not on the faft what is mod beneficial 
to him. In this cafe there is but one blended account,, 
though it confifts of feveral items, and fevcral of them 
apply to both fervices. The rule was well applied in 
Mi-ggot v. Mills, but that authority is adverfe to the 
Plaintiff. 

Per Curiam. We think the arbitrator has taken a 
corre£t view of the law of this cafe, and that the Plain¬ 
tiff was at liberty to apply the money he received to 
which of the accounts lie plcafed, and therefore might 
appropriate it to his latter account, for which he had the 
worfe fccuritv, and might leave the firlt account open. 

The perfon who pays money, may, when he pays it, apply 
the payment to which account he plcafcs : but if he does 
not at the time of payment apply it to any ipecific ac¬ 
count, the receiver may apply it to which account he 

{it) Gibbs C. J. on the follow- years more; and the Court mean 
ing day referred to the cafe of to iiiy this : It cannot l»e con- 
Daive v. Hold/veortb, and after fidered that the debtor meant to 
reading it, ohferved that the bond leave this debt outilauding, which 
was not given in evidence ; there- fubjcifls him to Inch fevere con- 
fore it appeared that the bond l'e»juences, when he had done that 
had been excluded from the view which, if he were fo inclined, was 
of the Judge, before the debt a dil'cbarge of it. The cafe, 
which was contracted after the therefore, goes exactly fo far, 
debtor ceafed to trade, was pre- and no farther than the cafe in 
fented to the Court: it flood Lord Raymond: it muft be taken 
thus i A man deals for five years as if there were no bond, for 
as a trader, then leaves off* trad- none was proved, 
ing, then goes on dealing for five 

Vo l. V. T t 



plcafcs. 
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pleases. This is admitted to be the general law. It is 
further admitted, if there were a debt due on bond, and 
another for goods fold, the perfon receiving an unappro¬ 
priated payment, might apply it to which account he 
would ; but it is laid that here was only one running 
account, wages on the one fide, and different articles on 
the other, and making but one account; and that it is 
like the two cafes cited, of Msggett v. Mil/s, and Davue 
v. Hold/iuorth. Looking at them, you will fee, it is only 
the circumftance of the payer being a trader, and the 
confideration of bankruptcy, which made it a queftion 
there. In Miggott v. Mills, however, the debts were 
both for goods, both arofe on the fame account, and it 
was wholly immaterial to which end of the account the 
payment might be applied: and Lord Holt thought it 
fhould be inferred that the payer intended it to be fo ap¬ 
plied, as to avoid what was then thought the criminality 
of a bankruptcy. The Court would prefume the De 
fern!ant did not mean to commit an offence. So in 
Daive v. HJiir.g-zvorth, if the firft debt, incurred while he 
was a trader, was paid off, there was no petitioning cre¬ 
ditor’s debt : if it was not paid, there was a good peti¬ 
tioning creditor’s debt. I confider this cafe as (landing 
on tire authority of the cafe in Lord Raymond, and that 
the Court meant to fay, that it would be too hard, that a 
man having made a payment fufiicient to exempt him 
from the operation of the bankrupt laws, fhould not have 
the benefit of paying off that part of his debt, which fub- 
jeefced him to thofe laws. Lord Ktnyon and Lord Holt 
went both on this ground: it is an exception, and 
founded on the circumftance of bankruptcy. The coun- 
fel for the Defendant has great difficulty in eftablifhing 
that in the prefent cafe there are not two debts, the one 
by covenant, the other by a Ample contrail. It is im- 
poffible to fay that becaufe they accrued for only one 
fpecies of fervice, they were not therefore two diftintt 

debts: 
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debts: a debt arifing on a deed, and a debt on fimple 
contra £ 1 , are very different in their confequences. We 
cannot fay that becaufe the parties go on ferving in the 
fame manner, the fal.iry due is therefore one debt, any 
more than if a man lent 100/. on bond, and lent another 
loo/, on a promiflbry note. The debts are therefore 
diilinft ; and if fo, there is nothing to impeach the validity 
of the application of the general rule, that payments made 
without fpecific appropriations may be applied by the per- 
fon receiving :he money to fuch debt as he pleafes. We 
agree i h.u the payer might have paid the money to the 
credit of a particular debt if he would : we agree that there 
are cafes where the circumftances (hew that the money 
was paid in application to a particular debt, but they do 
not exift here ; we therefore think that the arbitrator has 
judged rightly in the view he has taken of the law of the 
cafe, and that the rule mult be 

Difcharged. 


1814. 

■ » 

Peters* 


v. 

ANDERSON. 


Dewell v. Moxon. 


May 21. 


I N 1808 the Plaintiff brought an allion in tort, with a 
count in trover againil the Defendant, the owner of a 
veil'd, and Biggin , the mailer, to recover damages for 
their not delivering, free of freight, a cargo of deals, 
which, it was contended, the mailer had taken on board 
at Carljbamm on thofc terms. After a nonfuit, with a 
rule to fet it afidc and caufe ihewn, ante 1. 391., the 
Court being of opinion that there was no purpofe in 
making Biggin a defendant, but to prevent the Defend¬ 
ant Moxon from having the benefit of his teftimony, or¬ 
dered Biggin 1 s name to be (truck out of the record, and 
made the rule abfolute for a new trial, upon die terms of 

T t a the 


If money be 
paid to a Hake- 
holder, under a 
rule of Court, to 
abide the event oi 
a tnai in an aftioi 
of-tort, ar J befon 
the * iaJ. the fuit 
a :es hy the De 
fend-.n**<! death, 
the Plaintiff, not 
having obtained 
any previous ver¬ 
dict, is not entitle* 
to receive the 
money. 
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Deweu, 


V. 

Moxou. 


the Defendant Moxon paying to certain bankers under a 
rule of Court, 1345/- the whole price of the deals, to abide 
the decition of the queltion whether he were entitled to 
retain thereout for the freight of the deals, the fum of 
733/. o/. 4 d. This was done, and the caufe was again 
entered for trial, but Biggin the mailer being then a 
prifoner in France , the trial had been poftponed, and, for 
the fame reafon, the caufe had ever fmee Hood as a re¬ 
in amt in the paper of Guildhall. The witnefb being now 
returned to this country, the Plaintiff gave notice of 
trial, but the Defendant’s attorney refufed to try the 
caufe, upon the ground that the Defendant Jlloxsn was 
fmee dead, and that the a£litm had abated. Shepherd 
Solicitor-General now moved that the fum ol 733/. os. 4//., 
the amount of the freight, might be paid over to 
the Plaintiff, upon the ground that his right to it had 
only been fufpended by the rule of the Court, and that 
the Defendant’s death was a fuilicient rcafqp why he 
fhould now receive it. 


Per Curiam. The Plaintiff has loft his Defendant in 
an action of tort. If an action can be maintained ngninft 
tire Defendant’s executors for this money, the Plaintiff 
may apply to the Court to permit this fum to abide the 
event of fuch an a£tion to be brought. But we are 
afkcd to make a rule, by wdrich we arc to put this money 
into the Plaintiff’s hands, and to determine, without 
hearing the caufe, that the Defendant can have no poflible 
lien on the freight, although the Plaintiff' has never yet 
recovered a verdift. We are at a lofs to conceive by 
wdiat authority the Court can give the Plaiutiff this 
money he has never yet eftablifhed any title to it, and 
has loft the object of his fuit. Confider further what 
courfe to purfue. 


Rule refufed. 
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Simon v. Gurney. 


1814. 


Maj a 1. 


J^EST Scrjt. had obtained a‘ rule tii/i to fct afide for 
irregularity a writ of fieri facias out of this court, 


which required the (heriff to have the money “ before 
us,” inllead of “ before our jujliccs at IV'tfiminfier .” 


A writ cXfieri 
fu'ias from this 
court, requiring 
the fhcriiT to re¬ 
turn tin- momy in 
B. R., may be 
amended. 


Marfijall Serjt., who fhewed caufe, prayed that the 
Court would amend the writ, on the face whereof it was 
recited that the PlaintiiThad recovered “ before our jus¬ 
tices at Wfltuitiiier ,” fo that there was fuflicient to 
amend by. 


The Court , on the authority of Atlinfon v. Newton, 
2 Bof. £3* Pull. 336. and with the content of the De¬ 
fendant, permitted the writ to be amended on payment 
of the cofts of this rule and of the amendment. 


Anonymous. 


Mjj 23 . 


J^EST Serjt. having obtained a rule nifi to change the it is no reafon 
venue from London to Durham. againft changing 

the venue, that, if 

• changed, the caufe 

Shepherd Solicitor-General, fhewed for caufe* that is likely to he tried 

the a£Uon was brought for damage for running edKequcmoni 

down a Chip, and that in the county of Durham were if they are Iifee!y 

numerous focicties of perfons, who infured each otlier’s to h ; lve 3 " ftro, ‘S 
_ . . an interen on one 

vellels, not only agatnll fea rifks, but alto againlt all f,denfthequeftion, 

fums which the owners might be obliged to pay for 0,1 die other. 

Whether an in- 
furance againft 

damages that a Ihip-owner may be liable to pay ia confequence of his Chip running 
down another, be not illegal, quaere. 


damages 
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1814. damages done by their veflels: aud that the Defendant’s 
Anonym >us was infured'by them, and the Plaintiff could fcarcely 

have there a jury, which would not be interefted to pre¬ 
vent his recovering. 

Be/I fupported his rule, on the ground that this was 
not an infurable rifk, therefore the jury could have no 
iutereft. 

Per Curiam. It would be an illegal infurance to in- 
fure again!! what might be the confcquencos of the 
wrongful acls of the allured. But the peculiar cha- 
racler of thefe perfons aniwers the Plaintiff’s objection. 
They are alTureds as well as aflurers, and are as much 
interefted to extend the principle ol lofs, a.' to rvftrain 
it. Here is not enough of intereft in this cafe, to pre¬ 
vent our fending it to the venue to which the Defendant 
is entitled other wife to remove it. 

Rule abfolutc. 


May 2 3. The King agaiml the Sheriff* of Surry in Stone 

v. Wettenhall. 


Upon feeing J-* J'-ST rjt. had obtained a rule tii/i to fet afide 

afide a rc ruiar at- aiJ attachment ajainft the fheriff on payrrfent of 
tacrimenr on pay- 0 1 1 

xnent of celts, the cofts. 
queftion whether 

alnT Vaughan Serjt. oppofed the rule, uniefs on the terms 
as Oecu.-ity dc- that the attachment (hould ftand as a fecurity. 
pending upon the Whether he was entitled to this qualification of the 

fadl whether a n 

a trial has been rule, depended on the queftion, whether the Plaintiff had 
loft, it is for the 

Plaint iff, w ho feeks to qualify the rule, to (hew by his affidavit the neeeflary falls, fuel, 
as the date of the delivery of declaration, which may entitle him fo to do. 

*5 loft 
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loft a trial; but this faft did not appear, becaufe it was 
not (hewn on the affidavits on either fide, on what day 
the declaration was delivered. 

Per Curiam. On the fa£ts ftated on behalf of the 
iheriff, he is entitled to what he afks, on the terms he 
offers. It is incumbent on the Plaintiff to fhew that the 
declaration was fo foon delivered, that a trial could have 
been had within the term and that not being done, the 
rule to fet afide the attachment upon payment of cofts 
muff he 

Abfolute. 


1814. 

* ■ 

The Kino 
v. 

The Sheriff of 
SlRKV, 
in S tone 
v 

W ETTEXll AU< 


Redmai* v. Woodman. 




r j’HE Plaintiff had declared on a policy of infurar.ee, 
with the ufuai money counts. The Defendant paid 
the premiums into Court on the count for money had 
and received. The Plaintiff having been nonfuited on 
the fpcciul counts in another caufc on the fame It:ip a::, 1 , 
policy, (v. JLiivdon, anti, 462.) toak the money out of 
court in this caufe •, and the prothonotary had taxed him 
his full cofts on all the counts. There had been no con- 
folidation rule. Vaughan Sorjt. now moved tliat the 
protlionotary might review his taxation, contending, that 
fince it appeared by the event of the caufe tried, that the 
Plaintiff mult have failed on tiie fpecial counts in this 
caufe, the colls of thofe counts ought not to be allowed 
him. 


Ii' in an action 
on a puli; y, which 
is not in-'iailevi in 
any cnnliilldiirton 
rule, the Dtfend- 
ant pays the pre¬ 
mium into court, 
an.', the Plaintiff 
take, it out, though 
the Plaintiff had 
tailed in the fpe¬ 
cial counts in ano¬ 
ther a&iou on the 
fame {hip and po¬ 
licy, he cannot 
therefore ha re- 
ftr'ufled from his 
cofts of the fpecial 
counts in the prin¬ 
cipal cafe. 


Per Curiam. The praftice *: againft this application. 
Unlefs there be a confolidation rule, neither the Plaintiff 
nor his adversary can be prejudiced or benefited by what 
has taken place in another caufe. In many cafes a 

Plaintiff 
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Redman 


v. 

Woodman. 


Plaintiff may recover what* he feeks to recover, either 
under a fpecial count, or the count for money had and 
received ; and it may be fo doubtful whether he can re¬ 
cover for money had and received, that he would not be 
fafe in omitting fpecial counts : and when money is paid 
into court on a count for money, had and received, the 
Plaintiff may take it out, though he may think he could 
alfo have recovered under a fpecial count. The De¬ 
fendant is not without remedy, if the fpecial counts were 
unnecefiary, for he may apply to refer the declaration to 
the prothonotary for impertinence, and then die protho- 
notary, on a ftatement of die faffcs, will fee whether the 
counts arc unneccflary. 

Rule refufed. 


PROMOTION. 

IN this term Jchn Vaughan^ Efquire, Serjeant at Law, 
was appointed Solicitor-General to her majefty. 


END OF EASTER TERM. 
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CASES 

ARGUED amd DETERMINED 

IN THE 



Court of COMMON PLEAS, 

AND OTHER COURTS, 

I N 

Trinity Term, 

In the Fifty-fourth Year of the Reign of George III. 


Dubois and Others, Afiignees of Schroeder, v. 

Ludert. 


Jwu tj. 


'J'HIS was an a&ion for not accounting for goods de- if a plaintiff 

livered to the Defendant to be fold on ccmmiffion, files a Defendant^ 

and fold by him. The Defendant pleaded in abatement, 

that the promifes alleged were jointly made by the De- contraAed, but 

fendant and R. Grening (ttill alive), and thereon ifliie was who m tn,t ^ 1 ha * * 

joined. The faifts which appeared on the trial of the ^eD^ndant 6 ^ 

caufe at the fittings after Eafler term 18x4, before Gibbs may {dead in 

C. J. were, that certain bufinefs was carried on at Heli - ab * c ** a<nt *!“* 

partner ought to 

goland t oftenfibly by Ludert, and certain other bufinefs be joined, in order 
was done oftenfibly by Gromng t in this country. Sckroeder to compel a new- 
had fince the tranl'aftion with the Defendant become they 

may let off a debt 

contracted by the Plaintiff, as the Plaintiff believed, to the ether partner alone, but in 
Which both partners are, in truth, equally interefted. 


VOL. V. 


U » 


indebted 



III*. 



Item 


V. 

Ludert. 


ffideM to Gmmg “po* MprtioiU which had taken 
place hefty and Laden Wat irnUbted to Sebneder upon the 
tranUtlions winch had taken place at Heligoland. Lu- 
dtrt f however, was fecretly a partner with Groning in aJl 
tranfactions carried on hero, and Gronhig was in like 
manner fecretly a partner in all bufinefs done at Heligo¬ 
land. And the object of this plea was to enable the 
Defendant to avail himfelf of the debt due to Groning t as 
a fet-off. Gibbs C. J. thought that the Defendant mud 
be permitted to avail himfelf of his plea in abatement 
of the fecret parrnerfhip, if the Defendant did not thereby 
gain any unfair advantage; and he thought that it was 
not an unfair advantage to fet off the debts due from all 
the members of one fecret partnorfhip againll the debts 
due to all the members of the other ferret partner {hip, 
but he reforved the point, fubject whereto the jury, under 
his direction, found a verdict for the Defendant. 


Lens Serjt. in this term moved for a rule nift to fet 
afule the verdict and have a new trial. He urged that 
the qyeftion whether the caufe of action were a trans¬ 
action between Scircedtr and the two partners jointly, or 
Sckroeder aifet one of them Separately, depended on the 
fact, what it was at the moment of making the contract, 
not upon any tiling that had been fince done. There 
was no option'given to the Plaintiff to fay which it fhould 
be, but even if the Plaintiff had an option, at all events 
it was not reciprocal; and a dormant partner cannot fet 
tip his fecret intereft to defeat the claims of ftrangers, 
though the {tracer, might charge both partners if he 
could find them out: but even if a fecret partner hail 
been known, there mult have been an underftanding at 
the time that the contract was with him, as well as with 
the other, clfe it is not a joint contrail. In this cafe 
there was-ticfcontrail at the time between Schroeder and 
Uic two; it vis a private and pofitive contrail made 

with 



in the Fifty-footith Ybar of GEORGE III. 61 r 

with an individual) and ^i^gtxioxe diftinguifhable from 
the ordinary cafe of alt aawm againft a carrier or coach 
mailer, who pleads that there are other partners who are 
not joined. 

Gibbs C. J. I think -this is put pn the true ground, 
viz. whether if a man enters into a contract with one 
perfon, not knowing that he has any partner, and makes 
his contract with that perfon alone, it is competent for 
that party, being fued, to plead in abatement that he has 
other partners who are not joined ; and we are of opi- 
- nion, that unlefs it be (hewn that the intereil of the 
PlaintiiF is thereby materially altered, fuch a plea may be 
pleaded: and in experience we know it daily is fo 
pleaded ; am! we think, that when the only effect is to 
compel the Plaintiff to bring a new aftion, and that it 
is no further prejudicial to him than as it may be fo con- 
fidered with refpe£l to colts, that is not fuch an altera¬ 
tion of the intereil of the parties, as to exclude the plea ; 
and that it is no injury to the Plaintiff, to compel him to 
bring fuch new action; and we think that the effe£t 
which would be produced by a new action in this cafe, 
namely, that of letting in the fet-olF of the debt con- 
tra£led with Grotiing pcrfonally, is not any fuch injury, 
that by reafon thereof we ought to relieve the Plaintiff 
from the neceflity of bringing fuch new a&ion. 

It ule refufed. 



RULE OF PRACTICE. 


June 14. 


'J'HE Court on this day again promulgated their rule. No motion for 
that no motions for a new trial would be entertained, a ncw tria! ' viu ** 
unlefs two entire days previous notice were given to the wWetUy^pre^ 

vious notice has 

been given to the judge who tried the caufe. 
U u 2 judge 
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RDifdr 

Practice. 


judge who tried the cauflfc IpBfder that hie notes might 
be in Court at the time of the motion being made; and 
they declared their determination rigidly to adhere to 
this rule in future. 


Jurtt 14. 

An Implied «/■ 
fkmpJSt for freight 
upon the delivery 
of goods without 
firft receiving the 
freight, will not 
lie againft three 
perfons for whofe 
ule the cargo was 
purchafed, but 
who are not the 
coniignees or 
holders of the bills 
of lading, and who 
have affigned all 
their effedls to a 
trufiee for the 
benefit of their cre¬ 
ditors and them- 
felves, two of 
them only, with¬ 
out the third, re¬ 
ceiving the goods 
as agents for that 
truftee. 


Pikder v. Wilks, Bush, and/WiLKS. 

r J'*HLS was an a&ion of aflumtftt by the mailer of a 
veflel for the freight of goods which he had deli¬ 
vered upon requeft, without receiving the freight. The 
three Defendants were partners in trade, who not wilh- 
ing it to be known that they were concerned in this cargo, 
employed Parfons to cover it with his name} and the 
bill of lading was made out to Parfons. In the mean 
rime the parries diflolved partnerlhip, and executed a 
deed of affignment of all their effe£ls to another, Matthias 
Wilks , for die benefit of their creditors, whom Matthias 
Wilks covenanted to indemnify againft all deficiency. 
He then employed the two Defendants Wilks , as im¬ 
porters of this cargo under him, and Bu/li was excluded. 
The cargo arriving after this time, was delivered to the 
two Defendants Wilks , a&ing under Matthias Wilks , in 
whom the legal property of the firm was veiled in trull 
for the three. Gibbs C. J. thought that although, where 
the mailer has delivered the cargo without receiving the 
freight, an implied afiumpfit might be raifed, according 
to the cafe of Cock v. Taylor , 13 Eajl 399., to pay the 
freight, yet there mull be fome connexion between the 
perfons who import, and the perfons to whom the cargo 
is delivered on this implied contrail: but here Bujb had 
nothing whatever to do with this cargo; he therefore 
thought that the legal property being all in j Matthias 
Wilks t the truftee, and the a£lual pofiefiion being all in 
Jos, Brown Wilks and R. Wilks t and none in Bufb, no 

ajfumjfit 



in TUB’Ffwrr-fOVwm Y*ah ot GEORGE ID. 

ajfumpfit was raifed agaid|||#?|p, and he therefore non- 
fuited the Plaintiff. 

Shepherd, Solicitor-General, now moved to fe? a fide 
the nonfuit and have a new trial: the eftate of Wilts, 
Bujh , and Wilks, is the eftate for which this cargo is 
received, for the benefit of the creditors, though Mat¬ 
thias Wilks covenants to indemnify them; and that eftate 
is ultimately jto be tncreafed by the proceeds of this 
cargo ; if the goods had been delivered to Matthias Wilks 
himfelf, the fame ajfumpfit would have arifen. 



1S14. 

- 

Pwnsa 


- v.. 

WftK*. 


Gibbs C. J. The two Wilks*s here received the 
goods, not as conftituting a part of the old firm, but as 
new perfons claiming under Matthias Wilks, and I did 
not think their receiving the goods in that new chara&er, 
could raife an ajfumpfit againft the other party under the 
old firm. He added, this does not trench upon any of 
the cafes in which it has been decided, that an implied 
afTumpfit for freight arifes on the delivery, but goes on 
the diftinftion between this cafe and them. Since my 
Brothers have no doubt on the queftion, I have no 
hefitation in faying that fince the trial I have thought a 
good deal on the fubje£t, and am fully of opinion, that 
no ajfumpfit arifes againft the third partner. 

Heath J. I fee no reafon to difturb the nonfuit. 
It cannot be, that every cejlui que trufl can be made party 
to every action which can be maintained againft the 
tru flees. 


The reft of fixe Court concurred. 


Rule refufed. 
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A Plaintiff who, 
having fued ont a 
writ of capitis ad 
Jatisfaciendum 
againft the prin¬ 
cipal, offers to 
accept a compofi- 
tion, am! gives 
him time to make 
terms with his 
other creditors, 
does nn: thereby 
(the competition 
fa tin-') dilcharge 
the bail. 


Brickwood v. T. Anniss. 

JJEST Serjt. had obtained a rule tii/i to fej afide a 
judgment againft James Annifs the Defendant’s 
bail, upon the ground that the plaintiff, after judgment 
obtained, and a writ of capias ad faii faciendum iifued 
againft the principal, had told him that he would accept 
a composition, if his other creditors would come into it, 
and would give him three weeks time to confult them, 
during which time the plaintiff promt fed not to arreft him. 
The Defendant, fome time after, communicated this to 
the bail, with the addition that the action was letticd ; 
lome months after, the terms of the compofition not 
having been complied with, the bail were furprized by 
thefe proceedings. 


Shepherd Solicitor-General (hewed caufe againft this 
rule. 


Be/1 in fupport of it, contended that the Plaintiff, by 
giving time to the principal, had lulled the vigilance of 
the bail, who otherwife probably would have furrendcred 
the principal in their own difeharge j and the Plaintiff, 
having by his own a£l prevented the furrender, ought 
not now to be permitted to take advantage of it. 

Gibbs C. J. The Plaintiff by remitting his legal 
diligence does not bar the bail from furrendering their 
principal at any tnoment, the Plaintiff has never dif- 
armed himfelf t he has never put himfclf in fuch a 
fituation, that he might not at all times proceed with his 
a&ion. Either the Defendant T. Annifs did or did not 
ftate the truth to James Annifs , the bail; if he did, 
I am of opinion there was nothing to prevent James 

Annifs 
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Annifs from rendering U^jprincjpa]: if he did not tell 
the truth, then James Annifs who did believe him, and 
aft on it f mult take the confequences. 

Heath J. concurred. 



D. 

Anno. 


Chamber J. All that was done was for the benefit 
of the bail. 


Dallas J. concurring, the 


Rule was difcharged. 


Maydew v. Forrester and Others. j ltne 14 . 


'JTIIS was an a£lion againfl the Defendants who were 
infurance brokers, for not having communicated to the 
underwriters at the time when they effected feveral policies 
for the Plaintiffs, certain letters which were unqueftion- 
ably material, by reafon of which omiflion, the Plaintiffs 
having fuftained Ioffes to the amount of 18,000/., failed 
in two actions on the policies, and incurred coils to the 
amount of 2400/. more. The Plaintiffs had fince offered 
to the Defendants the permifiioa to try as many more 
caufes as they thought fit, which they declined. The 
Plaintiffs afterwards refunded to'certain underwriters, 
who had paid the Ioffes without being fued, the fums fo 


A broker, effr (fl¬ 
ing an infurance, 
omitted to com¬ 
municate a mate* 
rial letter, by rea¬ 
fon whereof the 
allured failed in 
afbons againft 
feme underwriters, 
and offered the 
broker the defence 
of others; and on 
his refit (at, with¬ 
out further con- 
fulting him, made 
reftitution to 


paid, without offering the Defendants the option of others who had 
infilling on the Plaintiffs right to retain the money fo l^thom fuh^tald 
paid. Gibbs C. J. upon the trial, at Guildhall , at the fittings that thcaffured 
after Eajler term 1814, upon this ooint of the cafe, left Tnif ’ I,t „ re 5 °'? r 
it to the jury, to confider whether the Plaintiffs ^ivere , a s we n t h e amount 
bound fo to mix themfelves with the brokers, that they °f ^efe lb 
were precluded from paying back thofe fums to the as of the 
underwriters without refilling an a&ion for them. The 

U u 4 jury 



T&fltM 



tmurnimr 

Jury finti that 4M ! PI*p||RMuid purfoed • reafotable 
coutfe, sod- the PbuttiCs by a gr ee m e nt reduced the 
damages to «o,ooo/*» with foch farther indulgence in 
point of time for die payment* as" the Toreman of the 
fury (hould direct. 


Lens Serjt. now moved to fet afide the rodift and 
have a new trial, firft, queRioning the materiality of the 
letter, fecondly on the ground that the Defendants ought 
not to be charged with this money, which had been 
voluntarily refunded, unlefs it were (hewn that the un¬ 
derwriters could, after a fpontaneous payment, have re¬ 
covered it back. 


But The Court held, that it was impofiible in any point 
of view to find fault with the verdi&, and 

Refufed the Rule. 


<7mk is* 


Stone, Plaintiff ; Ashby, Deforciant. 


Flee not amend- J/^ A UGH AN Serjt. moved to amend a fine levied in 

cd by inierting 1756, by increafing the number of acres, All the 

more aenti where 

there was no other parties were dead. The fine comprised only 70 acres of 

4® acres of meadow, and 40 acres of pafture ; the 
the fad that the deed to lead the tries fet out the dofes conveyed by a 
elafee enum e rated very minute description, with the feveral quantities of 
ttch cU *» the whote which * being now added togc, 
SUtoirefye&inlj tfaer bf the fccondary, exceeded by (even ox eight acres, 
to contain and did ^ number mentioned in the fine. Them were, how* 

f e t f - w im BCTO*t tM 

ftgr^trwhfm^ ever, no general woods whatever in die deed. A recent 
was more than the admeasurement wasfwom to, which proved the qrnntU 
ties in the deed to be correct. It was fworn the conufor 
was feifed of all thefe parcels at dte time of the deed 
it^e and fine letried. 

Tie 
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2 be Gmat&f&tA Vpt^p^to, JfaecR *rht£m them 
were any precedent of a«i& iknte tbe Court had in* 
creafed the number of acres in a finer »pon the mete 
circumftance that the quantity in the. deed was greater 
than in the fine, it not being fought to mfert addi t io n s* 
parcels, omitted to be fpedfied, and palling only by the 
general words, but all the clofes being enumerated in 
the deed, and the quantity only under-dated in the fine. 

Adjomatur (a). 


'd&eai 

-iWf 

1 * 14 . 

Wii . —i,'-i « M 

Sxo»*. 

PlaiutiiF; 

Awn. 

Deforciant. 


The Reporter did not hear the cafe again moved. 


(a) But fee Alexander, De- ante, iv. 734 »where, under fimi* 
mandant; Bleafdale , Tenant; lar circumftance*, the number of 
Hanford and Wife, Vouchees; acres was increafed. 


Siiepley v . Davis and Another. 


June 16 . 


"TROVER for to tons of hemp. The caufe was tried S. t poflefled tf 

before Mansfield C. J., at Guildhall, at the fittings 30 t ons of hem P» 

after Trinity term 1813, when a verdift was found for theca^Trfacerl 

the Plaintiff, with 1110/. damages, and 4or. cods, tain flup, fold ten 

fubjeft to a cafe, which dated, that the Defendants were lt w 

, _ , , . per ton, pavable 

wharfingers, and on the 10th OBober 1812 had m their bythepurchafer'e 
poffeffion, at Davif s wharf, 30 tons of Riga Rhine aoc *P t f ncf » and 
hemp, piled up together, the property of the plaintiff, to 

and booked in his name, which hemp had, on 18th Sep- weigh and deliver. 
timber 1812, been received into the poffeffion of the 
Defendants, as wharfingers, from on board the (hip transferredinthe 
Clara Magdalena, in the names of Mullet and Evans, wharfingers' 
and, on the 3d OBober following, had been transferred dbehemp^T 

in the Defendants* books into die name of the Plaint i ff , weighed off. or bin 

accepted or drawn, 
the purchaier 

Sopped payment, Bdkl that the weighing being a term precedent to the delivery, the 
isle was incomplete, and the vender might mom back the hemp. 

A con- 
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18x4. 

- . - • 

Shxplet 

V. 

Daves. 


A contract, dated on for the purchafe and 

faie of 10 tons* part of the before mentioned hemp, was 
made by Grant, a broker, who figned it with the confent 
of the Plaintiff and D. Brotner. ** Sold* for Af. Shepley * 
Efq., to 71 Bromer, Efq., 10 tons of i?fga Rhine hemp, ex 
Clara Magdalena, at Davis' s whaTf, at 110/. per ton, pay¬ 
able by the acceptance of the buyer, half at three, and half 
at four months* allowing the ufual difeount, and four¬ 
teen days for delivery.” The Plaintiff figned an order, 
dated on tne fame day, “ To the proprietors of Davis's 
wharf, to weigh and deliver to Brotner or hearer, 10 
tons of hemp, ex Clara Magdalena." The quantity of 
10 tons was never weighed off by the Defendants, or 
feparated from the relt of the 30 tons, nor were the 
Defendants ever required by Bromer, (or by his aflignecs 
after his bankruptcy,) to weigh off' or lcpar^te the fame ; 
but, on the nth October 1812, the Plaintiff’s order was 
delivered to the Defendants, and entered in their bod 2 ;s* 
and the 10 tons, as part of the abovememioned 30 tons, 
flood in the Defendants* books as the property of Bro¬ 
tner, on and from that day. On 17th October 1812, the 
Plaintiff gave notice to the Defendants that Bromer had 
flopped payment, and required them not to weigh or 
deliver the hemp under the before-mentioned order. 
No bill of exchange for the price was accepted by Bre¬ 
mer, or drawn upon him by the Plaintiff. The Plaintiff, 
before this action brought, demanded of the Defendants 
a delivery to himfelf of fltefe 10 tons of hemp, t ffexigg. 
to pay them- their demand for wareboufiog the fame* 
and their charges in refpe£l thereof, which the Defend¬ 
ants refufed. It is ufual in the trade for the holders of 
fimilar orders* on felling their intereft to a new pur-j 
chafer* to indorfe fuch order* and for the fame to bj£ 
l%ain indorfed to future purchafers, without the in tfff 
vent ion of any actual weighing off* until the article Jr at 
hft taken away. 

The 
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The cafe was argued kffljffikr ' tem . 

Befi Serjt.,for the Plaintiff, urged that the delivery of 
the hemp to the bankrupt was incomplete, becaufe the 
order was given before the expiration of the 14 day#, 
and was to weigh and deliver. At the time of fale the 
10 tons were not a feparate quantity, but parcel of a 
larger mafs, and were to be weighed off; and that opera¬ 
tion had not been yet performed : nor had the purchafer 
done all that depended on him, by applying to the Defend¬ 
ants to weigh it, until after which operation no particular 
part of the hemp was appropriated to the purchafer. 
The pra£tice tinted in the trade to fell a mere equitable 
right, is immaterial: but if it could in any cafe avail, 
yet here the bankrupt was not the afiignee of a contract, 
but the original purchafer, and the practice was there¬ 
fore inapplicable. The ftipulated bill had not been re¬ 
quired or given, which, where it forms a part of the 
contraft, is eflential to be performed, as a condition 
precedent, before the property can pais, according to 
Hanfon v. Meyer , 6 Eajh ^14.; and equally fo, though 
the price here was aicertaineil. before weighing. The 
order for delivery, too, was here countermanded before 
the 14 days had expired. Whitihoufe v. FroJi y 12 Eaft f 6 14. j 
which will be cited for the Plaintiffs, has been over¬ 
ruled in the cafe of White v. Wilks , ante, v. 176. There, 
too, the bill had been given. 



SbEPIiZY 

ib 


Davis. 


Lens Serjt. for the Defendants. Hanfon v. Meyer is 
inapplicable, for the queition there aroie on a fale of the 
whole mafs, and the weighing there was neceflary for 
ascertaining the amount of the bill'to be given; here 
the cafe is on-the fale of a definite part only, the price 
of which is known. This contract was complete on 
figning it: the period of 14 days given for delivery is 
not a locus penitentim* the delivery might he made within 

that 
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Vi 

Paws. 


that-time. In many of t|#»eafes that have arisen on a 
ftoppage in tranfitu, a fymbolical delivery has been held 
to determine that right \ and here the transfer in the 
wharfingers’ books made the delivery of the 10 tons 
complete. So, the payment of warehoufe-rent by the 
purchafer, has been held to be the teft of a complete de¬ 
livery. In Wallace v. Breeds , 13 Bajl, 5^2., and other 
fimilar cafes, fomething remained to be done by the 
feller, and the property did not pafs till thofe a&s were 
complete. The cafe of Whitehoufe v. Frojl is founded 
•n found law; and this cafe is flronger than that, inaf- 
much as the feveral parts of the hemp are not fo mif*» 
cible, as of the oil. The bargain here is complete, and 
this is the attempt of one tenant in common to recover 
his (hare from the other, which relation puts an end to 
this action ; or if there be not a tenancy in common, the 
reparation and divifion for the purpofes of falc is fuffi- 
ciently complete by the written transfer of the legal 
title, and fymbolical delivery; and the afiignees of the 
bankrupt have a veiled right to one third part of the 
entire mafs. In the cafe of White v. Wilks the Plaintiff 
was the buyer, here, ,the feller. Jacltfon v. Anderfon , 
ante, iv. 24., was dif&milar to the prefent cafe; there the 
money was originally fent by the confignor, deflated and 
appropriated to different perfons, and the mere accident ' 
of the coins being mixed in one caik, could not alter the 
property in them: but, if there be a complete fale of a 
certain portion of any mafs of goods, made by the owner 
of the whole, the vendor and vendee are tenants ia 
common. 


Bejl in reply. Lord Ellenlvrwgh diftinflly field, in 
Hanfon v. Meyer, that both the amount of the price muff 
be ascertained, and the quantity feparated. There is no 
cafe where the Courts have held the (ale complete^ if a 
.Nil, being ftipuhted for, has not been given. It is im¬ 
material 
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material-whether the prieei^ to be paid in money or 
bills, and where a contrail ia to transfer goods on pay¬ 
ment of money, no one will contend the transfer is com¬ 
plete without payment of the money. This is not dif- 
tinguilhable from White v. Wilks. Here is no- tenancy 
in common. The property in thefe ten tons refides en¬ 
tirely in the vendor, or entirely in the vendee, depending 
on the queftion whether the fale is complete or not. 
If the fale were complete, the admixture of the goods 
would not make a tenancy in common. So held in 
Jacifon v. Anderfon t ante y iv. 24. But the Plaintiff is 
at all events entitled to the other 20 tons, and may apply 
his declaration to a part of them: his firft argument, 
however, is the found foundation of his right. 

Cur. adv. vult. 



SHEPtrr 


V. 

Dam 


Gibbs C. J. now delivered the judgment of the Court. 
After recapitulating the cafe, and obferving that the 
ufage mentioned at the end of it, for the holders of fuch 
orders to indorfe them over to future purchafers, cer¬ 
tainly could not give a larger right to the indorfees of 
fuch orders, than the perfen had who indorfed them, 
he ftated, that the real queftion was, whether, under the 
circumftanccs of the cafe, the Plaintiff had, on the 17th 
of OShier y a right to refeind the contract and counter¬ 
mand the order to weigh off and deliver. If he had, the 
property remained in him, and theDefendants were guilty 
of a converiion, in refufing to deliver it up on the Plain¬ 
tiff's demand. If he had no right then to refeind the 
contrail, he had no claim to have the hemp redelivered 
to him, and consequently cannot maintain this allion. 
‘This depends upon the queftion, whether the delivery 
under this order was complete: for, if the delivery was 
complete, the contrail was executed, and could not be 
refeinded. If any thing remained to be done, as be¬ 
tween the vendor and vendee, the delivery could not 

be 



authority to the Defendants the wharfingers to deliver, 
but what this prder gives. The quell ion is, whether a 
delivery had taken place under it. See then what this 
order was, and how much of it was executed ! The 
order is to weigh and deliver: it gives no authority to 
deliver the hemp, until the Defendants had weighed it 
off. The Defendants had not weighed it off before the 
infolvency and countermand of the order; and confc- 
quently .no delivery could have taken place within the 
meaning of the order * and the vendor might ftill re- 
feind the contra&. We are confirmed in this reafoning 
by the cafe of Bujh v. Davis (#7), in the Court of King’s 

Bench, 


(«) Bitsk v. Davis, HU. 1814. K. B. 


Upon a fale of 
ten tons of flax, at 
a fpscitic piifc j ir 
ton, out of a Uigt i 
quantify.packed > n 
mats if uncertain 
weight, though a 
note is given for 
the delivery on a 
certain day, and the 
warehouse room 
from that day is 
chat ged to t he 
buyer, the fale is 
not complete till 
the flax is weighed 
off, and may be re* 
tended in calc of 
the put chafer’s 
bankruptcy. 


This was an aflion of trover 
for ten tons of flax; it was 
brought by the vendor again!! 
the warehoufeman, who had de¬ 
livered the flax to the vendee. 
The verdirft was for the Plaintiff, 
at Guii JJ.'ti 11 , before Lord EHtu- 
borougb C. J. Park now moved 
for a new trial. 

The queilion is whether the 
deli very was complete : Ten tons 
of flax, part of a larger quantity, 
iti mats, which belonged to the 
Plaintiff, and was in the Defend¬ 
ant’s warehoufe, were fold on the 
33d of September 181 i, to one 
Bremer, at 14 days, which ex¬ 
pired on the yth Odober , lor 
I18/. a-ton. A delivery note was 
given by Bvjk to Bromer , marked 
thus: 

ajd September,! a 
yth October, J l8l *‘ 
From the yth of OBtJter the 
Warehoufe rent was charged to 
Bromer . On tfic T;t hOttoler 
16 


Bromer flopped payment: on the 
19th notice was given by the 
Plaintiff to the Defendant not to 
deliver to Bromer. On the ad 
November a commiflion iffued 
again!! Bromer. Plax conies in 
mats of unequal quantities; when 
the flax is weighed off, and ac¬ 
tually delivered, the mats are 
weighed: the fellers pay for the 
weighing. This flax had not been 
weighed off on the 19th of OHa¬ 
ber. No particular mats, or fpe- 
cific part of the flax, was trans¬ 
ferred from Bujk to Bromer : he 
claimed ten tons out of a larger 
quantity. Nothing remained to 
be done to regulate the price. 

But the Court thought, that 
the goods not .being weighed off, 
which was an ad! to be done by 
the vendor as well aa the vendee, 
and which the vendor paid for, 
and had a right to fuperintend, 
and which could not legally 
be done without notice to biro, 

the 
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Bench, communicated to Rg£*by Mr. Joitice Dumpier. 
Independently of the reafoning i have mentioned, the 
cafe I am now citing is dire£Uy in point. We are of 
opinion, therefore, that the delivery not being complete, 
the vendor was at liberty to refeind his contra&, and that 
he, being at liberty to refeind it, the refufai by the ware- 
lioufcman to deliver the goods to him was a converfton, 
and that therefore the Plaintiff is entitled to recover. 

Judgment for the Plaintiff. 


the delivery was not complete, Park relied principally on White- 
and difeharged the rule for a new kotife v. Frofi, i» Eaft, 614, to 
trial. which it was anfwered that that 

The cafe was verv full v argued, cafe was between different parties, 
the counfel on both fides: 


Cadey v. Parsons. 

r JTIE Plaintiff fued out a writ againfc, and arrelled the 
Defendant, by the name of Henry IVillicm Parfsns , 
his name being Henry Par/lns White Parfons. In order 
to obtain his immediate difebarge, he paid into the hands 
of the fherifFs officer 41/., the amount of th? debt fxvorn 
to, and 10/. to cover the colts in lieu of bail, at the fame 
time protefting againll the irregularity, and without pre¬ 
judice. The Defendant had never authorized any one 
to appear for him, nor had been otherwife ferved with 
procefs. The Plaintiff had nevcrthelefs proceeded to 
judgment, and the Defendant bad obtained a rule nifi to 
fet afide the proceedings, and to have the money repaid 
to himfelf. The Plaintiff on the other hand had obtained 
a rule nifi that the fums of 41/. and 10/. fo departed 
with the iheriff, ihould be paid over to the Plaintiff, the 
Defendant not having perfected his bail above, againll 

which 



1814. 

\-j 

SHEPLXr 

V. 

Davis. 


June 16. 


If a Defendant, 
being arrefted by 
a wrai .g name, 
pays the amount 
of the Aim fwom 
to and is/, for th^ 
cells to die Iheriff 
without prejudice, 
the Court will not 
permit the Plain¬ 
tiff to take it out 
of court on the 
Defendant's omitr 
ting to perfect 
kail. 

Neitherwill they 
permit the Defend¬ 
ant to take it out 
except on terms. 
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1814. which Btfl Seijt. for the defendant, now (hewed caufe, 
1 ‘ ^ endeavoured to fupport his own rule. 

tr 0 

Pabsoxs. Frtrt Seijt. eontrk, endeavoured to fupport the pro¬ 
ceedings, and his own rule for taking the money out of 
the hands of the prothonotary, to whom the fheriff had 
paid it. 

Per Curiam. It is impoflible we can authorize the 
Plaintiff to take this money out of court, to which he 
makes no other title than by having arrefted a perfon 
againft whom no writ ever iffued, and who, to free him- 
felf, pays this money without prejudice. 

The Plaintiff *6 rule was difeharged. The Court made 
the Defendant’s rule abfolute, he difeontinuing an a&ion 
of trefpafs he had commenced againft the fherift', and 
the Defendant paying the coils thereof. 


Jme 16. Blake, Demandant ; Saffery, Tenant j Poojly, 

Vouchee. 


Pine of lands in 
the parifh of F-, 
which is no parifh, 
but is the popular 
name of a diftridt 
containing two 
parifhes of F. St. 
Mary and F. St. 
Nicholas, amended 
by fubftituting 
thefe two parifhes 
byname. 


gELLON Seijt. moved to amend a recovery of 
lands “ in the parifh of Felt-wcl!” by fubftituting tbe 
** parifhes of Feltwell St. Alary, and Feltwell St. Ni¬ 
cholas.” The deed to lead the ufes conveyed «* all that 
piece of Fenland containing by eftimation 40 acres, 
dying in tbe bounds and precintts of Felt-well, and all 
that clofe of 18 acres in the faid parifh of Feltwell.” 
His affidavit dated, that there was no parifh named 
Feltwell, there were two parifhes, one of which was 
named Feltwell St. Mary and the other Feltwell St. Ni¬ 
cholas, but that the common fields and lands in die two 


parifhes were known in ordinary parlance by the general 
name of Feltwell 


5 


/V 
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Per Curiam. We thinks that under this defcription 
in the deed, tile premifes .flight be recovered in an eject¬ 
ment, and that the amendm'exit‘may therefore be allowed. 

Fiat. 



Blakk, 

Demandant, See. 


Maberley v . Robins. 


June 18. 


r T'HIS was an a£lion for money had anti received, 
which was tried at WejlminJ}er t at a fitting in this 
term, before Gibbs C. J. It was brought to recover 
back the depofit paid by the Plaintiff upon the purchafe 
by auction of a houfe, in confequcnce of an objection 
taken to the title. Lady Fane , the proprietor, deviled it 
to certain truftees, in trull for Lady React. The de- 
vifecs in trull conveyed the premifes for 6690/. to Thomas 
Read , who declared a trull of the premifes for Lady 
Read , one of the perions equitably entitled under the 
will of Lady Fane. Thomas Reed was willing to convey, 
fo that the legal eltatc might be well veiled in the pur- 
' chafer, but the purchafer infilled on the concurrence of 
thofe in whom Lady Read's equitable interdl had fince 
veiled, -and. who were now infants. There was no 
count for intercll of money. The jury found a verdict 
for 1800/. the depofit, and 75/. interell, with liberty to 
move to enter a.nonfuit, if the Court Ihou'd think the 
a£lion could not be at all maintained, and to reduce it 
by the amount of the interell, if the-Court fiiould think 
the Plaintiff was ngt entitled thereto. 

Lens Serjt. on a fubfequent day moved to enter a 
nonfuit, urging, that though the objection taken to the 
, title might be a ftrong one in a court of equity, yet, 
that inafmucii as it was only an equitable objeftion, die 
Plaintiff mult refort thither to avail himfelf of it. 
Vol. V. X x This 


In an a&ion to 
recover hack the 
depofit on a pur¬ 
chafe, upon the 
vendor’s failure to 
make a good title, 
the Court will col¬ 
laterally inquire 
whether the title 
be good in equity. 

For a contract 
to piake a good 
title means a tide 
good both at law 
ar.d in equity. 

A Coutt of law 
will adjudge a title 
to he cither good 
or had ; having no 
middle term for ir. 

Whether intereft 
neceflarily accrues 
on a depofit which 
is recovered back. 
And whether it 
can be recovered 
as damages on the 
money counts, 
without a fpecfal 
count for iasereft, 
quart. 



626 

iSi4* 
v_— 

Maberley 

v. 

Rosins. 


CASES in TRINITY TERM 

Tliis Court could no more go into the confideration 
of equitable obje£lions to the title, in this a£tion, 
than they could on the trial of an cje&mcnt. The 
title is confeiTcdly good at law: the Court of Chancery 
interferes on the very ground that a title is good at law, 
and if it fees reafon to grant relit f, it decrees a re-con¬ 
veyance i 8 Term. Rep. 5 1 6. Alpafs v. Watkins. The 
Court held, that where the objection to a title was purely 
equitable, and a legal title might be made, they would 
not notice the equitable objections. 3 Hof & Pul. 181. 
in the cafe of Elliott V. Eihcnrds, Lord A/vanhy C. J. 
certainly held a contrary doctrine. He alfo contended 
that the Plaintiff was not entitled to intcrelt. If, indeed, 
by the nature of the tranfacliotj, interelt became due, ic 
might perhaps be recovered under the name of damages, 
but if no interefl arofc on the tranfaclion, the Plaintiff 
could not recover it by giving it a different name, and a 
title to intcrcit does not, without a fpccial contract, re- 
fult from a depofit in part of purchafc money op a 
contract which fails to take ciTe£l. 

Gibbs C. J. It was dated at the trial that it had been 
ruled in the Court of King's Bench, that on a general 
count to recover back a iLpont, interefl cannot be 
recovered. I fhould be forry it fliculd be underftood 
that interefl can in no cafe be recovered under the name 
of damages, for the detention of a fum of money. In 
every a&ion on a bill of exchange, you recover interefl 
under no other name: in no adtion of ajfumpfit do you 
recover under any name other than damages; and I 
never could underfland how the debt itfelf was more a 
part of the damages than die interefl in fome cafes is. 
As to the other obje£lion, it is quite impofTible to fup- 
port it. It has been determined that if parties refort to 
a court of law, for their judgment on a title to a real 
eftate, they mud be content with the judgment of the 
5 court 
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court of law; and if that Court fays the title is good, 
the party who comes for the judgment of the Court 
(hall be bound by it, however doubtful the point} and 
fhall not afterwards refufe the purchafe becaufe it was 
a doubtful title: but the doHrine has never been carried 
to the extent the Defendant now contends for. Here is 
a contrail to make out a good title. If that contrail be 
a contrail to make a good title both in law and in equity, 
and the contrail is brought before this Court, we mull 
collaterally look to fee whether the title be good in 
equity as well as in law: it is true we fit here only as a 
court of law, to adminifter the legal rights which arife 
out of the contrail; but one of tliofe rights is, to have a 
title good in equity. See to what a length the Defend¬ 
ant’s doclrind would proceed! If a deed appeared on 
die abftrall, whereby lands wertf conveyed to A. and his 
heirs, to the ufe of B. and his heirs, in trull for C. and 
his h^irs, it would prove that a good title at law was 
made out in B. and his heirs, to convey, without the 
concurrence of C. 


1814. 

'-- —> 

Maberley 

•». 

Robins. 


The Court refufed the rule on this ground, but upon 
the point as to the interell, they granted a 

Rule nifi. 

Bcjl Serjt. on a fubfequent day contented to reduce 
the verdill from 1875/. to 1800/. by linking off the 
interell. 


X x a 
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CASES in TRINITY TERM 


June j8> 


Fussell v. Silcox and Another. 


After parties at 
liijijprhis had en¬ 
tered into a rule of 
court, arranging 
tHl terms of alter¬ 
nate enjoyment 
of a -,va tercourfe, in 
which terms the 
Defendant was 
difappointed of 
the expected be¬ 
nefit, the Court 
refu fed to open 
the rule and let 
the Defendant 
proceed to trial 
upon putting the 
Plaintiff wholly m 
Jlatu quo in re- 
fpedl of coils, or 
on any terms 
whatever. 


'“JTIIS v.-as an adlion brought by the proprietor of a mill 
and tan-yard, againll the Defendants, for diverting a 
watercourfe, to which the Plaintiff alleged and proved a 
preferiptive right. Upon the trial at ihcSat nm fpring affixes 
1814, after evidence gone through, the Plaintiff being fe- 
cure of the verdict, but being willing to accommodate the 
Defendant, the parties entered into a rule of Court, per¬ 
mitting the Defendant, who wanted the water for irri¬ 
gating lbme meadows, to enjoy the ftream from eight 
in tire evening to four in the morning, and the cxclu- 
five enjoyment at other times was fccurcd to the Plain¬ 
tiff. The Defendant,'after fome months trial, now 
finding that he could not get a water-man who, during 
the allotted hours, would or could fee, to the due laying 
cm and regulation of the water, and alfo conceiving that 
the water i:i the abfencc of light had no fertilizing 
power, was defirous again to take the chance of a verdift 
in iris favour * and 


Lens Serjt. accordingly now moved to fet afide the 
rule of court, upon payment by the Defendant of all 
cofts whatever, that had been incurred, fo that the 
Plaintiff might be put in fully as good a fituation as lie 
■was in when he before carried down the caufe: he 
Hated that neither the Defendant Mears, the occupier of 
the land, nor his attorney, knew any tiring about water¬ 
ing meadows when they confcntcd to the rule, which 
they did ignorantly, believing that the Plaintiff was offer¬ 
ing fome benefit, but that tire Defendant now found the 
boon was ufelefs. 


Gibbs 
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Gibbs C. J. I think it would be of very bad example 1814. 
to grant even a rule to (hew caufe in this cafe. I do not ri . MrT t 
mean that the party would have had any remedy if he 


had not thus bound himfclf: but this determination 
having been deliberately taken at the trial, in the pre¬ 
fence of client and attorney, I cannot think it would be 
tight to make fuch a precedent, as to open this matter 
upon any terms whatever. 

Rule refufed. 


Wynne v. Budd, Clerk. 


June a«. 


J ENS Serjt. had obtained a rule tuft to difeontinue 
this, which was action for non-refnlence, upon pay¬ 
ment of coils up to the time of the application. 

Skcphctd Solicitor-General oppofed the rule,. upon 
the ground that the coils of the application, and of the 
Plaintiff's iliewing caufe, ought alfo to he added. The 
Plaintiff lud commenced his action upon an apparently 
good ground : lie could not learn upon what facts the 
Defendant meant to found his application to the Court 
to he relieved from the action, except by taking office 
copies of the Defendant’s affidavits, on which the pre- 
fant application was founded ; and unlefs the cofts of 
taking thofe copies were allowed him, he had not that 
complete indemnity again ft cofts, which the legiflature 
meant to give him when they wrefted from him a well 
founded a£tion: he was entitled to the cofts of fhewing 
caufe, becaufe the Defendant, by drawing up his rule in 
the terms prayed for, had rendered it neceflary the 
Plaintiff fhould come to the court to get the cofts of the 
office copies of the affidavits. 


If the Defend¬ 
ant, in an action 
fur non-refidence, 
moves to flay pro¬ 
ceedings under tha' 
flaiute 54 G 3. 
r. 54. f. 4., the 
Plaintiff is entitled 
to the cofts of 
taking office co¬ 
pies of the Plain¬ 
tiff’s affidavits, aa 
well as the prior 
coils of tha caufe. 


Lent, 


X z 3 
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1814. 

Wynne 


BtOD, Clerk. 


Lens, in fupport of his rule, urged that it was drawn 
up precifely in the words of the flatutc 54 G. 3. r. 54. 
f A . If the Plaintiff would further inform himfolf of 
the cafe, having commenced his action, as the argument 
admitted, with infuflicicnt knowledge of the fafts, he 
muft acquire that information at his own c\pence: the 
aft has precifely defined what coils the Plaintiff {hall 
have *, and it docs not give the cofls contended for. This 
is nor, therefore, one of the ordinary cafes in which the 
Court has a difcrction to give cofls or not. 


Gires C. J. When the legiflature granted this in¬ 
dulgin' c to the non-refident clergy, who had neglefted 
to take thofe meaiures which former acts preicribcd, 
and had thereby incurred penalties, and actions had been 
commenced aga nil them, tie. y never intended thefe 
action- Or. uld he put an end to without a perfect in- 
dennv.-y to the Plan.oil : nor did tliey mean that the 
Pi-ir.tiil, atter tie y palled this aft, ihuuld put the De¬ 
fendant to any furtlier expence than was inevitable. 
Ihe qucflton, therefore, whether the fubfeejuent cofls 
have been necelfarily incurred. The Plaintiff could not 
tell upon what ground this application was founded, 
until he took copies of the alhdavits. Wc, therefore, 
think the motion ought to be granted upon the terms 
of paying all the cofls of the caufe up to this time, and 
alfo ah the cofls of the application. 


With this addition the rule was made 


Abfolute. 
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Moor v. Sharpe & Ux. 


June 20> 


r J' , HE parties having included certain lands in poflef- 
fr.ii, and the reverfion of other lands, in one 
fine, which would thus have what the officers called 
a double operation, and was therefore objected to by 
th' c-Hrographer, (fee Seyr.tnr v. Barker, ante, ii. 198.) 
C:/> W Serjt. moved to amend it by linking out the 
ell if.: iii reverli.m, and letting it Hand good as to the 
relidue, and that the fine might i'o pafs. 

‘ Fiat. 


Fine with a 
double ope ion 
amended by ftrik* 
ing out land* in 
reversion* 


Groves i>. Thackf.ry and Another. 


June si. 


r J , HIS was an aflion again it two: the venue was 
Alidd/r/ex: one of the Defendants had futTered 
judgment by default. iSerjr., for the ether, hud 

obtained a rule tiifi to change the venue from Alidditjlx 
to LaiiCiij!* r. 

Slupherd Solicitor-General fliewed caufe againfi: this 
rule, on the ground that the Cwurt could not bind the 
other IVfondant not to affign the want of an original for 
error, without which they would not remove the venue 
to a county palatine ; Brad-zee!I v Ripptti, ante, 87. 


Y\[here one of 
fevera* Defendant* 
ha-* fuflered judg- 
rnei.t by default 
iii Jlidd.’e/ex, 
the Court will not, 
on the application 
of another De¬ 
fendant, change 
tiic venue to a 
county palatine. 

And quare whe¬ 
ther in inch cafe 
it can he changed 
to any county 
whatever. 


Blojf.t, in fupport of his rule, referred to the authori¬ 
ties cited by Mr. Tidd., Praci. 5 Ed. 609. that in this 
court fome of fevcral Defendants may change the 
venue. 


X x 4 


The 
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1814* 

Ghqves 

V, 

Thackkky. 


The Court faid, that might probably be in cafes where 
they faw reafou to infer the confcnt of all.the Defendants 
to the application. 

The Court alfo feemed to feel another difficulty, but 
they expreflod no opinion on it, viz. that the writ of 
enquiry agair.il the Defendant who fufi'ers judgment 
by default, ought to be tried at the fume time and 
place when and where the other Defendant tries his 
ifl'ue; and iir.ee the firil Defendant had acknowledged 
?. judgment in Midd'.j'x, it did not appear rcafonable 
that he ihc.uld he dragged into L.itu-ap-h v, in order that 
the damages might be alihfiVd acaiuil him there; and if 
the right of that Defendant to have the writ of enquiry 
executed in Midalefex were allowed, it appeared doubt¬ 
ful how the damages could be fpiit, and aflefied feverally 
againft liim here, when, the damages againit the other 
Defendant were to be aflefied in Latnajhire. But upon 
the authority of the cafe firit cited, they 

Difcharged the rule. 


June *1. Vanderzee, Demandant j Ince, Tenant y 

Lawson, Vouchee. 


The Court will QBLLON Serjt. moved to amend a recovery fuflTcred 

■ r >%• • m • « ■ 


not amend a re- of 15 mefluages, by enlarging the number to 40, 

coverj b> infert- U p Qn an affidavit of the Vouchee, that he meant all the 
*ng more parcels, 1 

unleft the true eftate to pufs which he took by devife from Beriah Hill, 

number of mef- that the deed to lead the ufes, after enumerating many, 

fuages, toft?, &c. 

be diftiroSHy and parcels, palled all other the mefluages, &c. in Berkhamp- 
precifely fwom t qggftcd, Herts , St. Mary Rctherhithc, Surry , and St. Svtithin’t 
Bane, London, which were late of Beriah Hill, and that 
Serial Hill was feifed in his lifetime of various mefluages 
in Surry, far exceeding the number inferted in the re¬ 
covery, 


unlefs the true 
number of mef- 
fuages, tofts See. 
be diftindWy and 
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covery, and amounting, as the Vouchee verily believed, 
to 65 mefluages, tenements, tofts, war< 
out diitinguiihlng how many of each. 




1814. 

to 65 mefludges, tenements, tofts, warehouses, &c. with- vTnd^zef 

Demandant, & c. 


The Court held that this affidavit had not jfufficient 
precision to induce them to grant the indulgence, and 

Refufed the rule. 


Wheelwright r. Jackson. 


June ax. 


r I TITS cafe, (tfw.v, 109.) of trover for bills, was again A creditor ob- 
tried before Mjnsf.clJ C. J. at the fittings after t ains a P rtl '- re:R ' e 
MiehaeUnas te^u 1813, at Guildhall , when a verdict was fp e & of the other 
found for the Piuintii!;;, fubjecl to a fpecial cafe referred, creditors, who are 
with liberty to turn it to a fpecial verdict. The cafe ^ of 

Hated with no material variation the fame facts which competition, 
are above reported. 


Vaughan Scrjt. for the Plaintiffs. 
Lens Ssrjt. for the Defendants. 


That deed not 
taking eiii.it, the 
payment is not 
avoidable tty the 
afiignees under a 
bankruptcy, not 
thenrontemplated, 
> which takes place 

Per Curiam. The only queftion is, whether the two months after. 

fraud again!! the creditors under that deed can be 
connected with the affignees under the commiffion. 

This cafe was tried __ before and font down again to 
trial, and upon the former difeutnon the Court looked at 
it with a moil anxious defire to connect them if it could, 
but we could not fay that the affignees could avail them¬ 
selves of any thing, of which the bankrupt could not 
avail himfelf; they could not therefore avoid this pay¬ 
ment, becaufe the bankrupt himfelf could not: the 
agreement was not void in toto> but only void as to cre¬ 
ditors; good as between thofe two. The bankrupt 
could never have got thefe bills back again, if he had not 

been 
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Wheelwright 

v> 

Jackson. 


been a bankrupt, and the aifignces cannot be in a better 
condition than he was. 

Judgment for the Defendant. 


•June 31. De Ponthieu v . Penny feather and Another. 

It is not necef- I N trefpafs, the Defendants jufliiied as ufir.g a common 
faryior Hopping and public footway. Replication, that the fo tw.iy 

an order of jufLiees had, before the trefpafs, been duly diverted and turned 
of the peace, that by au order of juflices, and that a n -w way in lieu thore- 

onler^fub- °*> more commodious, had been fet out, completed, and 

flitute a n.-w road put into good condition and repair, and thereupon t!ie 

reaching the whole y 00 t W ay had been /topped up, and .the foil thereof 
distance from the 3 1 

termhns a nu', fold to the Plaintiff, travel ling that there was any fitch 

to the trr>:::>i:u footway as in the plea was mentioned. The rejoinder 

^7;,joined iiTue on this traverfe. Upon the trial of the c.mf.* 

out a new road at the Surry fpring aftizes 1814, a wrdifl was found for 

leading from the t } ie Plaintiff, with nominal damage*, fuhjecl to a cafe for 
terminus a quo . . . .... . . ,, 

into a public high- the Court s opinion upon the v.nuuty ot the following 

way, along which, orders and proceedings, which were produced from the 
and otliei h ; /h- 0 {|^ ce Q f tJ ie clerk ol the peace for S;.rr\, which had been 

duly returned to him, and were the originals, and the only 
documents there, relating to the fubjviT ; and they were 
not entered or tranferibed upon any roll, (nor were any 
records of the court of quarter feflio is for Surry fo en¬ 
tered,) but they were inrollod of record, and were part 
of the rolls of the court of quarter feflio is, and were kept 

ping a road, he 

delivered to the clerk of the peace to he carolled, it i'aiisfie.s the ftatute 13 £? 3. c. 78. 
f. 19.. although tiie derfc of the peace make 110 tranfe/ipt thereof, the ftaiute being 
only directory to the officer as fo the enrolment. 

Whether the ftatute intend ihat atianf ript /hall he made, qmtre. 

The ftatute not preferibiug any particular form of ceilific.-te hv the magiftratCji that 
tJ, e i road is complete and in good condition and repair, previous to the flopping 
,e old road, it feems that a recital that they have fo certified, contained either 
order for diverting the road, or in the order lor /topping up the old road, is a 
certificate within/ 19. 

ftrung 


wavs conceited 
with it, the l'ub- 
je£l may pals to 
the terminus ad 
quern- 

If the orders 
and certificates of 
ntagiftrates, di¬ 
verting and flop- 
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ftrung together with other proceedings in the office, in 
the fame manner as all records of the fame court of 
quarter feflions were kept and preferved. 1. TV. Alder , 
owner of the land dcfcribed in the plan thereto annexed, 
through which part of a public footway lying between 
lime Lane, in tiie parifii of EJher , and the village of 
H/fjt-r, was intended to be diverted and turned, in con- 
fjdcralion of the foil of y5 yards of the old public foot¬ 
way agreed to be fold to him by the furveyors of the 
highways of li/her y and of 50/., on 15th June confented 
to the m.iking and continuing fuch new public footway 
through liis fa ill land. 2. Surry. Four juft ices, at a 
fpccial feffiuns, on the 15th of June 1S12, having upon 
view found that a certain part oi a public footway in 
Ejher , lying between Hu re La/w and the village of EJJ:cr t 
am! leading from the lands of C. R. Eiiis Efquirc to the 
village of E/lnr , of the length of five hundred and forty 
yards, and particularly dcfcribed in the annexed plan, 
might be diverted, fo ;.s to make the fame more commo¬ 
dious to the public, and having viewed a courfe propofed 
for the new public footway in lieu thereof, through the 
lands of If'. Aider, of the lengti: of 2yj yards, and of the 
breadth of four 1". • dcfcribed in the annexed plan as 
leading from land of C. R. Ellis to a certain other public 
footway, bridleway, or highway in the parifii of FJJjsr % 
called CLiremont Lime, and having received evidence of 
the confent of Aider to the faid footway being made 
through his faid lands, by writing under his hand and 
ffeal, and having alfo viewed the faid new public foot¬ 
way, and found the fame to be put in good condition and 
repair, ordered under their hands and feals that the faid 
public footway ffiould be diverted through the lands 
aforefaid. 3. Surry. On 16th June 3 three of the juftices 
who had viewed the public footway dcfcribed in the 
annexed plan, and had made an order for diverting the 
old public footway, being fatisEed that the new footway 

therein 


1814. 

'--- • 

DePonthieu 

v. 

Pennvxeatbeb, 
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1814. therein deferibed was properly made and fit for the re- 

v .r—v f ' cept ; on c f travellers, ordered under their hands and feals 
Da PONTHIEU r r , , , r 

Vm that the old public footway of the length of 540 yards, 

Pcxnyfeathek. an d of the breadth of 4 feet upon a medium, as appeared 
by the plan, Ihould be flopped up, and that the foil 
thereof fhould be fold by the furveyor, 445 yards there- 
of to the Plaintiff, ami 95 yards, the remainder thereof, 
to Alder, whofc lands adjoined thereto respectively, ii 
they fliould be willing to purchafe the fame for the iul! 
value, if not, to fome other, for the full value. 4. Sun-j. 
On the fame day, the fame three magiflratcs certify, 
under their hands and feals, that 445 yards of the f.iid 
old public footway was fold by the furveyor to the Plain¬ 
tiff, the proprietor of the lands adjoining, for the fum of 
50/., and that the remainder thereof, confiding of 
95 yards of land, together with the 5 01. fo paid to the 
furveyor by the Plaintiff, wore reipeilively fold and paid 
to Alder , the proprietor of the lands adjoining, for the 
conf.deration or purchafe cf lands of 205 yards in length, 
and of the breadth of 4 feet upon a medium, for the laid 
new public footway, and that loch laics and purchafe re- 
fpeclivcly had the fame magiilratcs’ con fen t and approba¬ 
tion. Two receipts of the fame d ite were given, the one by 
the furveyor to the Plaintiff for 50/., e\profil'd robe the 
full confideration money for ihc purchafe of the old public 
footway, purfuant to the laid orders and certificates, the 
other by Alder to the furveyor for 5 c/., which, with the 
land and foil of 95 yards of the old public footway 
granted him by the fa id furveyor, was expreffed to be 
the full confideration money for the purchafe of the new 
public footway, purfuant to the faid order and certifi¬ 
cate. The Defendant appealed againll this order to the 
enfuing Surry general quarter fcffions, when the fame 
was, upon the hearing, and examination of witneffes, 
confirmed by an order of fcffions, and the appeal dif- 
miffed. It was admitted that all the orders and pfocccd- 

- ings 
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ings here recited referred to the footway in queftion, and 1814. 
that paffengers may now pafs from Hare Lane to EJber, 
by going on the new footway tb the entrance thereof into ^ 

the road called Claremont Lane, and parting along that lane Penn* kEATHBit. 
to the village Of EJher, as was delineated on the plan 
annexed to the original order of juft ices, which, it was 
agreed, fhould be taken as part of the prefent cafe, and 
if the Court fhould be of opinion that the order and pro¬ 
ceedings were good and furticient for the diverting, 
turning, and flopping of the faid footway, then the ver¬ 
dict was to Hand, other wife a nonfuit to be entered. 

The objections taken by the Defendant to thefe pro¬ 
ceedings were, 1. That no fuch certificate by two 
juftices upon view that the new footway was complete 
anq, put in good condition and repair, was made before 
the flopping up and inclofure of the old way, and re¬ 
turned to the clerk of the peace, as the ftatute 13 G. 3. 
r. 78. /. 19. requires. 2. That if either of the inftru- 
ments above Hated were fuch a certificate, it was not 
enrolled as that act required. 3. That there was no 
new way made in lieu of the old way; becaufe the new 
way did not directly lead from the fame terminus a quo 
to the fume terminus ad quem: it was only a new way 
leading from the terminus a quo into another highway, 
from which, indeed, as from any part of any highway 
in the kingdom, the fubjtcts might circuitoully travel to 
the village of Ej’ier , but that the act required that a new 
way fliould be fubftituted for the old one, carrying the 
fubjedl to the whole of the diftancc to the terminus ad 
quem. Welch v. N.i/b, 8 Eajl, 394. 

Be/} Sorjt. for the Plaintiff, contended, 1. That the 
words in the order of 15 th June, reciting the certifi¬ 
cate, were a furticient certificate, and had purfued the 
forrn^ prescribed by the lcgiflature in the fchedule an¬ 
nexed to the ad, No. i 3 . } the only form they had pre¬ 
ferred 
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1814. fcribed for it. 2. As to the enrolment, if it be infuflv* 

^^ 1 cient, the objection affeils ail fimilar proceedings 

throughout the county .* and the practice of all other 
BomrxsxTHCR. counties is finilar: uulefs therefore the fUtute peremp¬ 
torily requires a tranfeript, the Court will not overturn 
the univerfal practice. The depofiting the proceedings 
amongft the rolls of the court is a fuilicient enrolment. 
By a very old rule of the Court of King’s Bench, R E m 
5 ir. isfJll. reg. 1., the attornics are ordered to bring 
in the judgments engrofled on parchment, and they are 
never afterwards tranferibed. The re a lb n why bargains 
and Tales of lands are tranferibed on a roll, is, that the 


purchafer has cccafion to take away and keep the origi¬ 
nals; but there is no other appropriate cuitody for thefe 
original orders than that of the clerk of the peace. • It is 
found th.it thefe were a part of the rolls of the court, and 
were kept as all records of the court are kept. 3. In Welch 
v. Xa/l no new road at all was fubl'tituted, only an old 
road widened, and that only for a part of the length, and 
another ilopped up. There the magiilrates, therefore, 
had no jurisdiction: here the magiilrates have jurifdic- 
tion, becaufe they fubilitute for the old one a new road 
of fuch length as the circumilanccs rendered necefiary. 


Shepherd, Solicitor-General, ccrCr!). The ftatutc re¬ 
quires that a diflincl certificate by two magiftrates, upon 
view, that the new footway is complete, and in good 
condition and repair, (bail be returned and enrolled be¬ 
fore the floppage of the old footway. The form in the 
felted ule No. 18. is given for another purpofe: but 
where a flatute preferibes a certificate, the omiflaon to 
fubjoin a precedent for it in the fchcdule docs not dif- 
penfe with the certificate. 2. As to the enrolling, it is 
important that the change of a road (hould be regularly 
notified, that the fubjc£l: may fee, by referring to the 
record, which road he may travel without being a tref- 

pafler. 
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paffor. The difference between enrolling and affiling is 1814. 
matcri.ilj to an allegation of a bargain and fale enrolled, 1 J 

the appropriate traverfe is nul tiel record: but an iflue e Ponthieu 
thereon would not be' proved bp producing an inftru- Pekstfeaihou 
ment which was only filed. In Welch v. Najh there 
was the proper certificate, and duly enrolled. 3. As to 
the merits, if it fuffices to fet out a new way for any 
part of the diflance lefs than the whole, it mull fuffice 
to fet out a new way for any part of the diflance, however 
minute ; thus, the fitting out a Angle yard of a new foot¬ 
path leading into any public highway whatever, along 
which the fubjeft may ultimately arrive at the terminus 
ad quern , would fatisfy the aft. If this be fo, there is 
no difference in principle between this cafe and Welch v. 

Najh; for in that cafe, as in this, another public way 
fupplied to the fubjeft the means of getting by a lawful 
track, however circuitous, from the terminus a quo to the 
terminus ad quent. liut this does not fatisfy the aft, for 
it throws on the fubjeft the onus of afeertnining whether 
fuch other way be truly a public road, whereas he 
knows the way to bo luch, which is fought to be turned; 
and it is a further objeftiun in this cafe, where for a 
footway a pafihge for the moil part along a common 
highway is fubilituted, that the highway may be miry 
and lefs convenient for foot-pafl'engers than the old 
footway. The Hopping a path from Ha re-Lane to 
EJl:er is not, therefore, compenfated by lotting out a 
new path from Hare-Lane to a point of Clermont-Lane, 
which is half a mile diflant from E/her, and along which 
the fubjeft does not pafs by virtue of thefe orders, (for 
they do not affeft to give a right of footway along Cler- 
mont-Lam ,) but by his former common-law right. 


BefFs reply was flopped by the Court, whofe judgment 
was delivered by 


GlBB9 
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1814. Gibbs C. J. The Courts have confidered that tin* 

^ e 6'® atur<; I* 35 given to magiftrates a new jurifdiction, 
Vm - and have therefore been vigilant to keep them within 
PnsnhYfBATHJBR. the limits of the jurifdiclion fo given. But they have 
alfo confidered that a confidence is to be placed in the 
magiftrates to whom this power is entrutted, for the 
exercife of their diferetion within the limits of that ju- 
rifdi&ion. In a cafe which occurred in 1774, certain 
magiftrates having ftopped up an old read, and given a 
new one, and afterwards having ftopped another parallel 
road, utterly ufelefs to all, it was held that they could 
not ftop the latter, bccaufe there was nothing given in 
lieu of it. In Welch v. NaJlj the Court of King’s IV-m h 
held the fame. Three obje&ions are made on the part 
of the Defendant. 1. That no certificate has been re¬ 


turned. When the counfel for the Plaintiff' fays that 
the magiftrates have adopted the only form preferibed 
by tlic a£l, the counfel for the Defendant anfwers, that 
no form is given for this, but that the a£t direels it to 
be done; and therefore the magiftrates muft do it. We 
think it has been done, and that there is the certificate 


of two magiftrates that the new road was made perfect 
before the old road was ftopped. Affirming this for a 
moment to be fufficicnt, we will look further; lve will 
fuppofe that the legiflature thought the certificate 
fliould follow the order fer diverting, and precede the 
a£V of inclofure. On the 13th of June the order of di- 
verfion is made, and it may be argued that the words of 
certificate therein contained precede the making of the 
order: but on the 16th of June, after the order for the 


diverfion, a certificate is figned by three juftices, that the 
new way is in good condition, and that, at all events, 
is fufficicnt. The fecond objection is, that the certifi¬ 
cate is not enrolled. It is very queftionable whether by 
the term enrolment i> here meant any thing more than 
placing the orders among the records of the fefiions; 

./but 
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but fuppofing it to mean an a&ual transcript, the aft 
is herein merely dire£kory to the officer; and it cannot 
be that all who go that way ihould be rendered tref- 
paffers by the neglefl of the officer to perform his duty. 
It has been held in qucftions arifing on the regifter adfcs, 
that they are only directory to the officer to enrol, and 
that the title of a purchafer is not vacated by the negle£l 
of enrolment; and in Garrick v. Williams, ante , iii. 541. 
this Court held the fame doctrine with refpect to enrol¬ 
ling the memorial of an annuity. The laft objection is, 
that no fufficient new way has been fet out in lieu of 
the old way. It is urged for the Defendant, that if the 
magiftrates take away the old road, to which the De¬ 
fendant has a confeffcd right, they mull give him in 
lieu of it a complete title to a new road for the whole 
diftance, on their order, and on their order alone. We 
think the a£t is not l'o to be conftrued. We are of opi¬ 
nion that if the new road given by the order carries the 
fubjeft into a public highway that carries him to the 
point to which the old road led, it is fufficient. We, 
therefore, are of opinion, that none of thefe objections 
are available, and the judgment mull confequently be 

For the Plaintiff. 


Yy 
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The owner of a. 
vefTel, upon re¬ 
ceiving a loan of 
aoo/.» depofiteil 
her in (he hands 
of a broker, and 
executed a bill of 
fale to him, 
whereon was an 
indorfement, that 
that aflignment 
was made as a 
lien or fecuritjr for 
the loan on the 
Ycflel, and that 
the broker Ihould 
immediately fell, 
and execute a 
lawful bill of fale 
of her to the pur- 
chafer, and after 
retaining the loan, 
commiilion, and 
charges, pay the 
furplus to the 
owner: the re- 
quifltes of the 
ihip-regifter adls 
were not purfued: 
Held that this was 
no lien, but a 
mortgage; but 
void under thofe 
adls; that the 
broker, therefore, 
could not retain 
the veifel until 
payment of the 


Wilson and Others, Allignees of Park, a Bank* 
rupt, v . Heather. 

'JpROVER by the Plaintiffs, as aflignees of Part , a 
bankrupt, for a fchooncr. Upon the trial, before 
Dallas J. at Guildhall, at the fittings after Mich . term 
1813, a verdi& was found for the Plaintiffs, fubjeft to 
a cafe, which in fubftance dated, that the bankrupt 
Park , who refided in London, was the foie regidcred 
owner of the Sea Nymph , then belonging to and trading 
to and from the port of London , where die was duly 
regidered. On the 9th October 1812 the veflel failed 
from London for Gibraltar; but, meeting with damage, 
put into Pcr/ftnouth, and was laid up in the harbour 
there. The bankrupt, in December 1812, defired the 
Defendant, who refided at Per if mouth, to fell the vef- 
fel; but there being no immediate fale for her, he 
applied to the Defendant to give his acceptance for 
200/. on the fc-curity of the veffel, which the Defendant 
agreed, on the veffel being completely conveyed to him, 
to do, and to account for the difference, in cafe (he 
Ihould be fold for a greater fuin ; and die would have 
been fold at any fubfequent time if a purcliafer could 
have been found for her. On the 6th January 1813 the 
bankrupt duly executed a bill of fale of the veffel, and 
an indorfement on the regidry was then duly made and 
executed by the bankrupt in the prefence of two witneffes, 
and the certificate of regidry, and bill of fale from the 
former owner to the bankrupt, were delivered by him to 
the Defendant; and the Defendant at the fame time 
gave his acceptance for 200/. to the bankrupt, which was 
afterwards, and before the demand and refufal herein¬ 
after mentioned, duly paid by the Defendant. The 
veffel was, upon the execution of the bill of fale, put 
into, and had ever fince remained in the Defendant’s 
pofieflion, and had, from her arrival, lain in Portfmouth 

harbour/. 
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harbour* without being fitted out or employed in trading 
to and from that port. No copy of the indorfoment fo 
made on the certificate of the regiftry had ever been deli¬ 
vered to the perfons authorized to make regiftry, and grant * 
certificates of regiftry in the port of London s nor any 
entry thereof indorfed on the oath or affidavit on which 
the original certificate was obtained, nor any notice 
thereof given to the commiffioncrs of the cuftoms, nor 
any memorandum of the fame made in the book 'of 
regiftry at the port of London , nor any copy of fuch bill 
of fale delivered to the perfons authorized to make*re- 
giftrv and grant certificates of regiftry in that port, nor 
any entry thereof indorfed on the oath or affidavit, nor 
any notice given of the fame to the commiflioners of 
the cuftoms, nor had any regiftry de novo of the veil'd 
been made at the port of Porifmouth or elfcwhere. In 
January 1813 Park became a bankrupt, and the Plain¬ 
tiffs were his affignccs j who, before the aiflion, duly 
demanded (but without tendering the 2cc /.) the pof- 
feffion of the vcfl'el, which, the Defendant rofufed to 
deliver: he had no other claim on the veil'd than for 
the 200/. The bill of fale cxprclled that Park, in con- 
fideration of two hundred pounds to him paid by the 
Defendant, had granted, bargained, fold, affigned, and 
fet over unto the Defendant, the fchocner Sea N\nij>k, of 
London , deferibed as having been a Dutek prize to a 
king’s (hip, the Stately , and duly regiftered, and letting 
out a copy of the certificate of fuch regifter, and fet ting 
out die bill of fale from the former owner, to hold the 
fame fchooner unto the Defendant, his executors, fee. 
to his and their own ufe and ufes, and as their own pro¬ 
per goods and chattels from thenceforth for ever. And 
the bankrupt covenanted for title, and for quiet enjoy¬ 
ment, fubje£fc neverthelefs to the flipulations indorfed 
thereon; which were, that ** it w as miderftood that the 
within affignment was made and concluded as a lien or 
fecurity to the Defendant, for the widiin-mentioned two 


1814. 

■ —y—11— 

Wilson 


* 1 /. 

Heather. 



1814' 


Wiuos 

•V. 

Heather. 
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hundred pounds advanced to the Plaintiff upon thstt 
fchooner* and that the Defendant might lawfully make 
immediate f«de, by public auction or private contratt, of 
the fchooner, and after concluding the fame, execute as 
fully and effe&ually as the bankrupt might or could do, 
a regular and lawful inftrument or bill of fale to the 
purchafer, and forthwith pay over to the bankrupt fuch 
balance as fhould remain due to him after deducting 
the aforefaid advance, commiflion for felling, and other 
charges.” This was figned by the bankrupt, and a re* 
ceipt for two hundred pounds, the confidcration-money, 
was alfo indorfed. 

Pell Serjt., for the Plaintiffs, relied on the diversity 
of opinion which had prevailed among the judges in 
Hubbard v. Johnjlonc, ante, iii. 177. That cafe differed 
from this in the circumilancc, that there a registration de 
novo had been made, which, he contended, was here 
neceffary, the Sea Nymph having changed her port from 
London to Portfmouth . 

Lens, for the Defendant, admitted that the requi- 
fites of the acts had been cblerved, but contended that 
this cafe was not within the act, which did not apply to 
cafes of lien. Mtjlaer and Another, AJJignees of Williams , 
v. Atkins, ante , 381. [ The Court obferved that the cafe 

cited was very diltinguifliable, being merely that of a 
lien on the documents, but here the Defendant had the 
poffeflion of the flap itfelf, and the phyfical * power of 
fending her to fea -3 In Hubbard v. Johnjlone, Wood B. ( 
differed from the opinion of Lawrence J. in Mofs v. Char - 
nock, 2 Eajl, 401., by holding that the incomplete transfqgv 
conferred an inchoate right. But even if there be an ajboxw 
tive attempt to acquire the ownership, it will not diveft 
the previous hen. The bankrupt merely renounces his 
right to fend the fliip to fca, till he has repaid this loan. 

Pell, in reply. This is not a cafe of lien, but of ab- 
folute and complete difpofal and falc: the laft a €tf 

S ia G~ 
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34 G. 3. c. 68., prohibits all transfers of flaps that are 
not made in writing} and in the cafe of RoHefton v. 
Hibberty both at law, 3 Term Rep. 406., and in equity, 
3 Bro. Cha. Ca. 571., it has been decided that the pof- 
feflion of a veflel without a transfer in writing does not 
give even a lien. 


1814. 

WU.SOH 


V. 

Hcatreh. 


Gibbs C. J. This is an action of trover, by the af- 
fignees of a bankrupt, brought to recover a ftiip, to which 
the Defendant makes title. He fays, I claim only a 
lien, to retain her only till my debt is paid : and much 
confufion has arifen by a loofe reference to the doctrine 
of lien. The right of lien does not aril"’ out of any con¬ 
tract whatfoevcr, but out of a right to hold property till 
the party claiming the lien has been paid for the opera¬ 
tion he performs. I think it has been held, that if a 
perfon agrees to do the work for a lpeciiic fum, he lofcs 
his lien. This is a depofit for*a fum lent on the (hip: 
that is not ftrictly a lien. But it is faid by my Brother 
Tens, the agreement is, that the fliip fhall be retained 
till the 2co/. is paid. Look at the evidence ! What is 
it ? An indorfement on the bill of fale flutes that the 

W 

aflignment is made or concluded as a lien or fecurity to 
the Defendant for the fum of 200/. advanced by him, 
and that the Defendant ihould make immediate fale, and 
convey the veflel to a purchafer, and after repaying him- 
fclf, pay over the furplus of the price. What agreement 
is to be inferred from that ? Why, an agreement of 
mortgage, fubject to redemption, on the money ad¬ 
vanced being repaid. But, no doubt, until repayment 
the mortgagee would, by the terms of the bill of fale, 
have the full dominion and ufe of {hip. The intent of 
the regifter a£ts was, that no perfon might have the ufe 
of a {hip, whofe name might not be difeovered by refer¬ 
ring to fome public document. But if all mortgagees 
might be tak»n out of the lUtutes, the Aatutes would 
bccoipc ineiledlual. There can be no doubt, therefore, 

Y v a that 
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that if there be an inftrument purporting to convey the 
fhip to a lender for fecuring money, the iuflrument doing 
that mull purfuc all the requilites of the regilter a£ts- 
The doubt which arofc on the cafe of Rdltjlon v. H'tb- 
I’iTt, was, whether the act might not be evaded in confe- 
quence of that judgment, by a mere manual transfer ol a 
vcflel. To avoid that, the act 34 G. 3. was pa fled. 
There is no doubt, that there was an attempt in this cafe 
to transfer the ihip, and that the requifites have not been 
complied with; and therefore all is void, which was in¬ 
tended to be done. My Brother Lais fays, admitting 
that, neverthelefs the Defendant has a right to hold the 
(hip till the terms are complied with, (viz. of the pay¬ 
ment of the money due to the Defendant,) on which 
the vcflel was delivered. But 1 do not think thofe 
wore the terms on which it was delivered : we mull 
find thofe terms in the bill of fale, which is an agree¬ 
ment of mortgage. Therefore the Plaintiffs are entitled 
to recover. 


Heath J. I am of the fame opinion. As to the 
doctrine contended for by the counfel for the Defendant, 
it would repeal the whole of the fhip-regillcr a£ts. The 
calling it a lien, will not make it fuch. This is no lien ; 
it is a pledge; and were we to make a pledge of a {hip 
effectual, we fliould repeal the ftatutc to all effects what- 
foever. The mifehief, as I underftand, was, that before 
this act, a practice was prevalent, as old as the time of 
of Wm. 3. that foreigners purchafcd (hares in Britijb 
veflels, and traded to our colonies: to prevent that, it 
was enacted, that no transfer fliould take cfle£t for any 
fhare in a vcflel, unlefs all thefe particulars were fpecificd, 
as directed by the ftatutes: but it would completely 
defeat the purpofc of thefe ftatutes, if a foreigner, by ad¬ 
vancing a fum of money by way of mortgage, might 
acquire a fhare in a fhip, of which he might, as mort¬ 
gagee. 
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gagee, fo long as he continued fuch, have the complete 
control to all intents and purpofes. 

Chamber J. I am of the fame opinion, for the rca- 
fons Hated by my Lord, and Mr. Juitice Heath. 


1814. 

< - 

Wilson 

v. 

Heather. 


Dallas J. The cafe lies in a very narrow compafs : 
the queftion was, whether this was a mere fecurity for 
the debt due, or a transfer of the fhip : this depends on 
the facts of the cafe. It is not a mere depofit for the 
fum advanced, but an agreement for the transfer of 
die flap. The proof is, that a bill of fale is executed : 
for what purpofe, but to transfer the property in the 
fhip ? The indorfement lhews it more ltrongly, reciting 
that the intent was, that the Defendant fhould fell and 
convey the fhip : how could he convey, unlefs he had 
die property in the fhip ? Although, therefore, I had 
fome doubt at firft, I have now none whatever, but that 
the Plaintiff is entitled to recover. 

Judgment for the Plaintiff. 


The King d. The Sheriff of Middlesex, in 
Thompson v. Powell. 


June S3. 


J r AUGHAN Serjt:. had in Eajler term ruled the fheriff 
to return a writ of capias ad nfpondendum , which 
rule expired on the day after the end of that term. 
The iheriff filed his return on the firft day of this 
term, and Vaughan having fince obtained an attachment, 
Btjl had moved to fet it alide. 

Vaughan Serjt. now fliewed for caufe, that in diis 


If a rule on the 
Iheriff to return 
the writ in this 
court expire? in 
vacation, the Ihe¬ 
riff mu ft nevertfie¬ 
lds file his return 
in vacation within 
one day after the 
rule expires* 


court the office of the cu/Ios brnnum being open during 
the vacation for the return of writs, the fheriff was bound 

Y y 4 to 
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The Kin g 


The Sheriff of 
Middlesex. 


to obey the rule when it expired, and had not time 
given nntil the firft day of the enfuing term. The 
King v. the Sheriff iff Berks, 5 Eajl, 386. The note 
thereto fubjoined muft refer to the practice of this 
court; for the Court of King’s Bench has no eu/hs 
brevium office. If the writ be not returned before the 
firft day of the term, the Plaintiff cannot declare on that 
day, and. the Defendant is entitled to imparle to the next 
term. 


Bejl, contr^. The fheriff is fuppofed to be prefent in 
court, by himfclf or deputy, to return the writs, the 
rule of Court Mich . T. 1654, f. 1. requiring him to have 
a deputy in court for that purpofe. In the Common 
Pleas, therefore, as well as in B. R., the returning of 
writs is a thing to be done in term, and the fheriff muft 
have the firft day of term to return them in. The rule 
in both Courts is the fame. 

Per Curiam. (After confulting with the officers,) The 
rule of Court B. R. Michaeinus , 32 C 3. had no ap* 
plication to the cafe cited, nor is it more applicable to 
the prefent cafe. By the practice of this Court the writ 
ought, for the reafon affigned, to be returned in vacation 
time, at the end of the four days. The fheriff is one day 
too late. 

Rule difeharged with- ofts , 


June a a. 


Croft v. Pitman. 


A coat mer¬ 
chant, who has 
his «$arf and 
counung-houfe in 


ffENS Serjt had obtained a rule nifi to enter a fuggef- 
tion purfuant to the ftatute 39 & 40 G. 3. e. 104. 
(local), that the Defendant was a perfon « feeking his 


Sffttb-jvark, and 

d'-mpifs. half a counting-houfe in London, for the purpofes of his trade, feeks his live* 
lihood in London within the Court of Confidence act. 


livelihoo4 
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livelihood in London He was a coal-merchant, and 
his dwelling-houfe and wharf were in Southwark , but 
he alfo purfued his trade at Horfeford Buildings , in the 
city of London , and there contracted the debt for which 
this a&ion was brought. He occupied there half of a 
counting-houfe, and paid a moiety of the rent. 

Shepherd , Solicitor-Genera!, againft this rule, urged 
that the Defendant’s coal-wharf in Southwark was the 
place where he principally and fubliantially carried on 
Iris trade and redded, though he had this counting-houfe 
in London. In many inflances perfons who trade in 
London are yet not within the act. Miller v. kf'illiams, 

5 Efp. 19.; Gray v. Cooky 8 Eajl t 336. i Skinner v. Da- 
vis , ante, ii. 196. 

The Court flopped Lens, who would have fupportcd 
his rule. 

Gibbs C. J. We think there is no ground for refilling 
this motion. All the ingenuity that has been excrcifed 
cannot point out a diitinduon between a perfon who 
rents a flail for a whole year, and a perfon who rents a 
part of a counting houfe for the fame period, for the' 
purpofes of the bufinefs he carries on. 

Rule abfolute. 



Wynne v. Clarke, Clerk. 


June 33. 


r JTiIS was an aflion for non refidence. The Plaintiff if 3 Plaintiff 
fued out his writ returnable in Trinity term 1813, declare* after^ tw* 
and entered an appearance for the Defendant, and while t ^ rm in wW ch t j, e 

writ is returnable, 
the Court will fet a fide the declaration. 
But not the procefs, for the caufe is already out of court. 


the 
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v. 

Clarke, Clerk. 


the bills for the relief of the clergy were pending in par¬ 
liament, fome of the prelates haring reprobated the 
Plaintiff's practice of proceeding to deliver declarations 
pending thofc bills, he abftaincd from delivering the de¬ 
claration in the prefent cafe until die 4th of June 1814, 
when if was delivered, accompanied with a notice to 
plead thereto within die firft four days of Trinity term. 


Lens Serjt. had obtained a rule niji to fet afide all pro¬ 
ceedings in tliis caufe, coraprifmg die writ, for irregu¬ 
larity in having delivered the declaration after two terms 
had expired. 

Shepherd, Solicitor-General* oppofed the rule, on the 
ground that the Defendant was not aggrieved. The Plain¬ 
tiff was cut of court i:i the diird term after that in which 
die writ was returnable, for want of a declaration; when 
he delivered hi*, declaration it was therefore a nullity, 
not being l'upported by any cxifting writ; and as it did 
not appear that the Plaintiff would have taken any fur¬ 
ther flops upon his declaration, the Defendant might 
fafely have neglected it, and therefore was applying for 
the interference of the Court without any neceffity or 
any rcafonable ground. At ail events the irregularity 
in the lafi ftep of die caufe was no ground for fetting 
afide the previous proceedings, which were regular when 
they were inftituted, but had now become a nullity. 

The Court held that the Defendant could not under 
thefe circumftances have figned a judgment of non pros 
immediately before the delivery of the declaration, for 
the caufe had then died a natural death, and was dead 
in the fame ftate as if it had become extinct by a plea in 
abatement: neither party was entitled to receive any 
colls from the other. Tlie Court therefore would not 
make any order as to the previous proceedings: the 

13 only 
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only thing of which the Defendant had to complain) was 
of the delivery of a declaration, fupported by no prece¬ 
dent procefs; but he was entitled to come to the court 
to complain of that. The rule, therefore, mult be ab- 
folute to fct afidc the declaration with colts. 


Grojax v. Lf.e. 

r jTIIS was a motion to fet afnlc a writ of capias for ir- 
. regularity in the Engli/h notice, wherein the month, 

and dav of the month, on which the Defendant was 

‘ * 

warned to anpear, were dated in words at length, but the 
year of our Lord was exprcffed in figures. The cafe 
was twice fpoken to by Pell Serjt. ngainft the rule, who 
cited the Weavers’ Company q.t. v. For reft , 2 Sir. 1232. 
Elliot v. Parrott, Ilarnes , 425. and Steel v. Campbell, 
ante, i. 424. and argued that Pinero v. Hudjon , 1 Maule C5* 
Seliu. 119. was diilinguifhable, becaufe there every part 
of the date was in figures. 

Vaughan Serjt., in fupport of the rule, fuggefted that 
the Court of King’s Bench had overruled Pinero v. Hud- 
fony and urged that there was a wide difference between 
the putting no year at all, which might be good, and the 
putting the year in figures. 

The cafe (food over for inquiry into the practice of the 
Court of King’s Bench. 

Gibbs C. J. This was an application to fet afide 
proceedings, bccaufe the year in the Englijh notice was 
not written in words at length. Many cales were cited 
here; one in this court, in which the queftion occurred, 
but the cafe went off on a collateral point. My Brother 
Heath has enquired of the Court of King’s Bench, and it 

has 
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June 24. 

It the year of 
our Lord if fisted 
in the F.ngitft 
notice at the foot 
of common pro- 
ccis, it nu.it !,e 
exprcfled in words 
at length, as well 
as the month and 
day. 

Semitic that it 
is necefTary to Rate 
the year. 
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has been there decided in more tlian one cafe (0), that 
both the mouth and the year mult be written in words at 
length; and that though the month be written at length, 
yet if the year be in figures, it is bad. Supposing that 
the flaiuto does not require the year to be added, al¬ 
though the blank left in the form given by the uck may 
as well be intended for the year as lor the month, yet if 
the year is added, the year is a qualification of the 
month 5 and therefore the year mud be ex profil'd in 
words as well as the month. Confequeniiy we think, 
that upon the reaibn of the thing, as well as upon autho¬ 
rity, the fervice of the writ, not the writ itfcll, (for the 
writ is right, and the linghjh notice only is wrong ;) is 
bud, and the rule mult be altered accordingly t and as 
the rule was drawn up lor fetting afide the writ, it. be¬ 
came ucceiVary for the Plaintiff to appear and defend his 
writ, which is not vicious, and therefore the Defendant 
is no: entitled to his coils. 

Rule abfolute to fet afide the fervice of 
the writ of capias ad refpondendum 
upon payment of colls. 


{a) The following note was 
communicated to this Court by 
Bay ley J. 

In Ifll/iams v. Jay, Hilary 
term 18x4, tile Court of King’s 
Bench held the fervice of the 
procefs Irregular where the day 


and month in the notice were In 
words at length, anil the year in 
figure-.. The Court did not fet 
alkie the writ, but merely the 
fervice. — 

The cafe in Ssr. 1333. was 
cited. 


junesj. Docker v. King. 

* 

A plea in abate- ’"‘PI IF. Defendant pleaded in abatement as follows, 
ment «nuft begin And he againfl whom the Plaintiffs have ifl'ued their 

the*Drfendant! original writ by the name of Willoughby King t in Ins pro. 

flyling him by his 

real Chriftian name, comes, &e. 

And it mult alfo give his real fumams. 


per 
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ppr pcrfon comes, and pleads that be was baptized by 
the name of We!by t to wit, at London t and by the 
Chriftian name of Welby hath always fince his baptifm 
hitherto been called or known, without this, that the 
faid Wrfby now is, or at the time of fuing forth of the 
faid writ, or ever before, was, or ever fince hath been, 
known by the Chrijlian name of Willoughby. The Plain¬ 
tiffs demurred, and afligned for caufcs, that the Defend¬ 
ant had admitted that he was the pcrfon named and 
fued, and that he had not commenced his plea with the 
words, “ and Welby King , againft whom the PlaintifTs have 
iffued their original writ,” &c. in the ufual and known 
mode of pleading a pica in abatement; and alfo that the 
plea only dated that the Defendant was called or known 
by the. name of Welby , and not that he was called and 
knowft; and alfo for that the plea did not fet out the 
furnanic as well as the Chriftian name of the Defendant, 
as it ought to do. 


1814. 

.—^-1 

Docker 


v. 

Kino. 


Bejl Serjt., in fnpport of the demurrer, cited Haworth 
v. Spraggs , 8 T. R. 515. as due:five in favour of the laft 
objection. 

Vaughan Serjt. contra. 


The Court 
judgment. 


were clear that the Plaintiff was entitled to 


Judgment nfpsndeat oujler ( a ). 


(a) Peake v. Davis. 


*813. Mr.y tj. 


The Defendant pleaded in 
abatement In the fame terms as 
In the cafe of Docker v. King , 
and prayed judgment of the writ. 
The Plaintiff Ipecially demurred, 


for that the Defendant had ad- A Defendant can- 
mitted himkl^io he the pcrfon n .t in this court 
l'ued by the name of John, and now P ,ea< * in abste- 
that his i'umame was not (hewn n .’ en ? ori 7 
with certainty. Selton Serjt., in Cmr t wllliot 


V \ rMU . * ,nif " mmr in abatement nisil come and appear'by hiTright 
name, and not by the defcnption “ he who is liicd* “ 

And he mult ihew hit iuiuamc with certainty. 


fupport 
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Peake 

■Vm 

Da vis. 


fupport of the demurrer: There 
is a fundamental objection to this 
plea, on gn>unds of general de¬ 
murrer : it is a plea to the ori¬ 
ginal writ, and the Defendant 
prays judgment of the writ. That 
cannot be done without craving 
oyer of the writ, which will not 
now be given, and therefore the 
Defendant cannot at this day 
have a plea in abatement to the 
writ, in this court: he may plead 
in abatement to the declaration. 

Shepherd Serjt., contra. It is 
not neceflary to have oyer of the 


writ, except in a cafe where the 
Defendant wifhes to take advan¬ 
tage of a variance between the 
writ and the declaration. Herne’j 
Pleader , and he who by the writ 
aforefaid is named 6'., comes and 
pleads, &c The cafe in !•: T.R, 
515. Howarth v. Spragg. >» wa- 
decided without reference to any 
of the old cafe*. The form 
“ and he, who,” &c. is very an¬ 
tieat. 

The Court, on the authority 
of How art h v. Spraggt, gave 
judgment for the Plaintiff. 


i *> 1 4 ■ 


J u >:: z ~. 




Connor v. Smythe. 


If a fiiip-owncr ^OVENANT on a charter-party, whereby the Plain- 

U and covenanted that his fhip, the Nimble, fliould join 

therewith proceed and fail with the firft convoy for Oporto , and there re- 

with the firft ceive a cargo of wines and cork, and therewith proceed 

fliouM fail for ^ 1C ^rll con ''°y that fliould fail from Oporto for 

England 1 a v ork- England 14 working days after the veflel was ready to 

mg days after the ta k e on board her cargo; and the Defendant, the 

veflel was ready r . , , v „ . , 

to load, and the freighter, covenanted to lhip, on the veflel’s difehargmg 

freighter cove- her outward cargo at Oporto , a cargo of wines and cork, 

difyatch herewith an< ^ to thfpatch her to join and fail with the firft convoy 

in Z4 days after for England , within 14 working days after fhe fliould be 

notice that fhe « rea dy to receive her cargo, and to difeharge her cargo in 

his declared 1 that 1 London, and that, within the lay-days, or days of demur- 

the lhip may be rage thereinafter granted j and it was declared lawful for 

the freighter to detain the veflel 15 running days more, on 

demurrage, if Required, at four guineas per day : the 

Plaintiff 1 averred performance, and alleged for breach, 

x^yTand^ay- 6 t ^ xat a f ter the fhip’s arrival at Oporto, on the 2d of 

ing for the fame, is 

in the fame condition at the end of that time, is which he would otherwife have been 
at the end of the >4 days. 


detained 15 days 
on demurrage: 
the freighter, on 
detaining her on 


February 
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February 1810, notice was given to the freighter's corre- 
fpondents there that the veffel was ready to take her cargo, 
and that the freighter detained her for lading at Oporto 
14 working days after that notice, and, after the ex¬ 
piration of the 14 days, detained her there 15 running 
days more on demurrage ; but that lie had not paid the 
Plaintiff the four guineas per day; and for a further 
breach, that the Defendant did not (hip a cargo, and 
difpatch the veffel to join and fail with the firft convoy 
for England within 14 working days after flic was ready 
to receive her cargo, and notice thereof had been given, 
or within the lay-days or days of demurrage in the 
charter-party granted, but detained her in the loading and 
difpatch thereof at Oporto for a further fpace of 38 days. 
The Defendant futfered judgment by default; and 
on the execution of a writ of inquiry, it was proved 
that the Nimblt, on the 2d February 1810, completed her 
unloading in Oporto, and gave notice ro the Defendant’s 
agents that fhe was ready to receive her cargo under the 
charter-party: the next convoy after that notice failed 
on the 23d of February, and four holidays occurred be¬ 
tween the 2d and 23d : the Defendant’s agent began to 
load in March, and completed the cargo upon the 14th 
April: no convoy failed from Oporto after the 23d of 
February , until the 16th April , when the Nimble failed 
with the convoy. The Plaintiff fought to recover the 
llipulated four guineas a-day for the 15 running days of 
demurrage, and a componfation, (and, if due, four guineas 
a-day was admitted to be reafonable) for the 38 days fur¬ 
ther detention up to and inclufive of the 14th of April , 
when the veffel completed her loading, amounting to 222/. 
The Defendant contended that he was ’liable to the 15 
days of demurrage only. A vcrdidl was taken for the 
Plaintiff for 222/. 12/. by confent, fubjedt to be reduced 
if the Court fhouid fee fit. 


1814. 

. . .. - 

Coxnoh 


v. 

Smvthe 


Bejl 
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1814. 
•V—v —*■ 
Connor 
. v. 

SLwthk. 


a 8. 

Upon the affirm¬ 
ance in error of a 
judgment for da¬ 
mages aflefled on 
a fuggeftion of 
breaches of the 
condition of a 
bond, under 8 & 
9 if* 3- r. 11. 
the Court will not 
giaotgiuardtiipoa 
di^oSnuges up 
to the time of 
nuance. 


Beft Serjh had accordingly obtained a rule ni/i, and 
Vaughan Serjt. would have (hewn caufe; but the Court 
expreffed fo ftrong an opinion that he declined to argue 
the point. 

Per Curir.ru Thcfe covenants, of the owner for fail¬ 
ing, and of the freighter for difpatching the (hip, within 
the 14 days, are qualified by a mutual agreement that 
the freighter may detain the (hip 15 days longer, on 
paying four guineas per day demurrage. Since the 
freighter avails himfelf of this permiffion, the 15 days 
are to be added to the 14, and the parties are in the 
fame condition at the end of the 15 additional days, as 
they would otherwife have been in at the end of the 
14 days. The (hip docs fail with the firft convoy 'after 
the 15 days, which is all that the charty-patty requires. 

Rule abfolute. 


(IN THE EXCHEQUER-CHAMBER.) 

JOHNKS V. JOHNES. 

y jiUNTON, W . E moved that interefl up to the 
time of the affirmance in error might be computed 
upon the damages, 4000/. and upwards, aflefled by a 
jury, upon a fuggeftion of breaches, under the ftatute 
8 & 9 W. 3., of the condition of a bond, given in the 
penal fujn of 25,000/., to indemnify the Plaintiff from 
the title of certain perfons to an eftate, for which 
penalty the Plaintiff hath recovered judgment in debt in 
the Court of King’s Bench on demurrer; the whole 
penalty, he faid, was the legal debt, for which the judg. 
meat was entered, and the Court might therefore give 

intereft 
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intereft by way of damages, out of the penalty. He 
admitted he had found no cafe in point. 

Park t contrit. 

The Court held that the ftatute 8 Sc 9 W. 3. I i.f. 8. 
limited the execution to the damages aflefl'ed by the jury, 
and they refufed the application. 

Rule refufed. 


Peto v. Blades. 

SSUMPSJT. The fecond count flatcd that in con- 
fideration that the Plaintiff would buy 260 chaldrons 
of foil, the Defendant undertook that he did not know 
he had not a good right to fell the foil, and averred for 
breach, that he did know he had not a good right to fell 
the foil. Upon the tr : .il at the Wvflminfler fittings after 
Hilary term 1S14, before Gibbs C. J., it was proved that 
the foil in queflion had belonged to a trader, againft 
whom a commilTion of bankrupt had itfued : it had been 
taken in execution, and was fold by the fheriii. The 
auctioneer who fold it, did not communicate to the 
bidders that there was .1 dilpute refpvding the title to 
the foil: he afterwards told the Plaintiff, if he thought 
there was any remedy, lie (hould give the Defendant no¬ 
tice to retain the money; the Plaintiff gave no notice, 
and therefore the auctioneer paid it over. A meiTenger 
of the com mi {Honors of bankrupt was in pofleflion of the 
bankrupt’s property at the time of the fale. Upon this 
count the jury found a verdLCt for the Plaintiff. 

Vaughan Serjt. in this term obtained a rule rnfi to fet 
afide the verdict, and enter a nonfuit, upon the ground 
Vol. V. Z a that 


<*;7 

1814. 

JOHXES 

V. 

JOIIMX 


June aS. 

The law raifes 
an implied pro- 
mile in a Ihe.iff 
fellinp goods taken 
in execution, that 
I.-, '.ices no* know 
that lie ii d.-lL- 
tute of tide to the 
poods. 

To an tuflion 
fouiiJed on the 
implied prutr.ife 
1 ha: the vendor of 
poods did not 
know his title to 
tliem was had, it 
is no defence that 
ihe vendor was a 
Sheriff's auc¬ 
tioneer, and de- 
lired tile I aii.titT 
to give him a 
written notice not 
u pay over the 
proceeds, and that 
the riaintlff hav¬ 
ing omitted to giv* 
fuel: notice, the 
Defendant pa : d 
over. 
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2814* that the auctioneer having paid over the price of the foil, 

’ no aCtion could be maintained again ft him. 

Peto 

V. 

Blades. Beft Serjt. now the wed caufe. The objection that 

the flierift' has paid over the money, is wholly inappli¬ 
cable to this verdict, which is found on die count for a 
deceit. There was evidence for the jury, and they have 
found thereon that the Defendant proceeded to fell with 
the knowledge that he was improperly felling, and con¬ 
cealed that fact from the buyer. 2dly, If the payment 
over could at all conftitute a defence, yet it can be no 
defence where the payment over has been made with the 
Defendant’s full knowledge of the facts: no principle 
warrants the fheriff in requiring from the Plaintiff a 
written notice or demand for his doing that which the 
law bound him to do. This would anfwer the objection, 
even if the verdict had been on the count for money had 
and received. 

Vaughnr. Serjt., in fupport of his rule. The Court 
would indefinitely enlarge the time for a fheriff to make 
Ills return, if the parties claiming the property would 
not interplead or indemnify him. Here the fheriff ap¬ 
plies to the Plaintiif to give him a requeft not to pay 
over, and the Plaintiff refuies fo to do, after which, and 
the payment over, the Plaintiff cannot maintain his ac¬ 
tion. Vend v. UnJtrwzou, 2 Ld. Raym. 1210. Green¬ 
away v. llurd , 4 T. R. 554. Campbell v. Hall, there cited 
in note, and Sadler v. Ji\mns, 4 liuir. 1984. Since, 
therefore, it is by the Plaintiff’s own default that the 
money has been paid over, the Defendant is entitled 
either to a nonfuit, or to reduce the verdict to mere no¬ 
minal damages. 

Gibbs C. J. The obje&ion is, that the fheriff having 
having paid over the money, the Plaintiff is not entitled 

ig* to 
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to recover it back, on the principle tfiat where the agent 
has received money and paid it over to his principal, there 
the a&ion will not lie: I fhould have held in this cafe, 
that an a£tion for money had and received did not lie: 
but what is this attion ? It is an affcion againft an 
au£lioneer, upon a promife that he did not know’ that he 
had no right to fell the good-;: the auctioneer ftateu that 
he did know it, hut that the fa<ft vcr. notorious : the jury 
therefore heard him confefs, that he knew of the claim 
of the aifignees, and that he never mentioned it. But 
what would be the eftedl of holding that this a&ion could 
not be maintained by the Defendant on the ground that 
the Defendant had paid over the money ? In thofe cafes to 
which the rule whereon the counfcl for the Defendant re¬ 
lies is applicable, the Defendant points out to the Plain¬ 
tiff another Defendant to whom he has paid over, and 
whom the Plaintiff may fue ; but the Plaintiff in this cafe 
can fue no one elfe than the Defendant. It does not ap¬ 
pear that the Plaintiff in the execution knew of the com- 
miiFiou and bankruptcy; and therefore if the action lay 
not againft the auctioneer, it might not lie againft any 
one. As to nominal damages, I cannot agree with the 
counfel for the Defendant: for if the action lies at all, 
it lies upon the ground that the Defendant has been de¬ 
ceived, and is the worfe for the deceit; and if, therefore, 
he is entitled to recover any thing, he is entitled to re¬ 
cover to the extent to which he has been damnified by the 
deception. We are all therefore of opinion that the rule 
mult be 

Difchareed. 


1814. 
v _——j 

P.rro 

v. 


Z ?. : 
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fo6a 


1814. 


June 29. 


HlBBERT V. Fox. 


The Court will 
not fend a taxation 
back to the pro- 
thonotary to tax 
for the Defendant 
the cofts of plead¬ 
ing non affiitnfji!, 
where the Plain¬ 
tiff, by fucccedirg 
on another iffue, 

' has entitled him- 
felf to the genera! 
softs of the caufe. 


as 


^ SSUMPSIT for goods fold and delivered. Pica, a 
** to 12/., a tender, and payment into court, as to the 
refidue, non offiimtjity which laft iffue the Defendant 
eftablifhcd by proof of his infancy ; but upon the plea of 
tender the Plaintiff recovered a verdict, and is. damages, 
and took the 12/. out of court. The prothouotary har¬ 
ing taxed full cofts for the Plaintiff, Bejl Serjt. had ob¬ 
tained a rule nifi that he might review his taxation; 
againft whirl’. Vaughan Serjt. now (hewed for caufe, that 
the only cofts which could have been taxed for the'De¬ 
fendant could not exceed a few (hillings, viz. the cofts of 


pleading t;;n ajtnnpfu , r.nd the Defendant had not thought 
fit to take out a rule to be preunit at the taxation of 
cofts. 


The Court held that the Plaintiff was entitled to the 
general cr-fts, and the prothonotary could not try the 
caufe over again, a:i 1 fplit *hc evidence, as applicable to 
the feveral counts; and as the utmuft to which the De¬ 
fendant could have been entitled, would have been a few 
(hillings forihe cofts of the pleadings of the iffue found 
for him, they would not, for fo fmall a matter, open the 
taxation. 


Rule rcfufcd. 
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1814. 

v 1 —J 


Pinder, Demandant ; Meredith, Tenant j J"»* *9- 
Baker, Vouchee. 

r ^HE deed to lead the ufes of a recovery conveyed all Recoveryamcnrf- 
the grantor’s eflate in the manor of Henbury, or in greate^cwnpriz^ 
the parifh of WeJllury-upon-Trym , or elfewhere in the jng diftrifl to the 
county of Gloucejler. The recovery comprifcd only lands diflrifl comprize-. 
“ in Red/and in JVeJlbury-upztu Tryn:.” RrcUand was a 
hamlet within the parifh of Wejlbury , and mod of the 
lands conveyed were within that hamlet, but it was 
doubtful as to fome part whether it was not in lVejlbury > 
witliout-tliat hamlet. Heywzcd Scrjt. Upon an affidavit 
of thefe grounds, and of an intention to pal's all the eflate, 
was permitted to amend^by fubflituting “ and” for “ in” 

Wtjlbury. 


Paul, Vouchee. 


June 19. 


J /AUGHAN Scrjt. moved that a recovery might pafs. The Court will 
which had been objected to on the ground that the permit no devia- 

affidavit of the caption of the acknowledgment of the fcrltalTfbr^of ^ 

wife was, that Hannah Paul freely and voluntarily con- caption of the ac- 

fented to acknowledge the fame, in dead of confcnted to knowledgment of 

a recovery by a 

and acknowledged the fame. f eme covertf 

Thus “ confcnted 


The Court faid, they had laid it down as a rule never i^ftea'd'of « con- 
to permit a deviation from the regular form of the words : fented to and ac- 
but they permitted the recovery to pafs when a corretl ^° wleJ E ed » “ 
affidavit fhould be produced of the caption, and of the 
parties being dill alive. 
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1814. 


June X9> 


Evans r. Senor. 


The Court will 
amend an order of 
reference at niji 
frius, made a rule 
of court, by in- 
fertirw fuch omit¬ 
ted matters as are 
i ncident to the 
fubflance of the 
agreement be- 
tween the parties. 


^HE parties had by their nTpc&ive couiifcl agreed at 
nifiprius to enter into a rule of court that ti.i De¬ 
fendant fhould fell certain pvemifes to the Plalt titt .;r s 
valuation: an order of nifi prius was accordingly drawn 
up, but it contained no agreement that t: c Defendant 
fhould make a good title to the premiff.-, or execute any 
conveyance. The Defendant afterward declaimed the 
agreement, and refufed to make a title. Lens Serjt. had 
on a former day obtained a rule nifi to amend thi* vder 
of nifi prius by inferring the words, “ that the Defer ri¬ 
ant fhould make a good title, and execute a conveyance 
of the premiles.” 


Bcfi Serjt. now ihcweJ caufe, and contended that al¬ 
though the Defendant could not nuw i'ot alide the order 
of ref. ’en:e, yet. that both parties mult abide by it in the 
very terms in which it was agreed to; and if there was 
any defect in the contract, tlie Defendant might make 
his reft on it, and had a right to fay, fuch was the only 
order he ever had agreed to, or did a- ree to; and neither 
the Judge who tried the caufe, nor the Court, had power 
to vary his contract by altering the rule. 

Gibbs C. J. We think the amendment may be made: 
the Court are in pofleflion of the order, by its having 
been made a rule of the Court. They cannot add any 
thing which requires the confent of the parties, but they 
can add that which the parties in the legal effeft of their 
contra& aflented to; and we do not think we make a 
very wide ftretch of authority, in faying, that if the rule 
is, that the Plaintiff (hall become purchafer of the pre- 

mifea 
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mifes upon payment of the price name*!, it involves the 
term that the vendof (hall convey to him that for which 
he is to pay the monev. 

Rule abfolute. 


66s 

1814. 

Evahp 

v. 

SSNOR. 


Wm. Lowe v. Galloway. 


June 29. 


r £'IIE bail made an affidavit of their fufliciency entitled 
in a caufc of Jc.hn Lowe v. Galloway , and the affidavit 
of the acknowledgment bore the fame title ; no notice of 
exception had been given, and they entered into a recog¬ 
nizance of bail in this caufe of William Lonve v. Galloway. 
The Plaintiffs had fuppofed that under thefc circum- 
ftances no bail above had been perfected in the caufe, 
and were therefore for fuing on the bail-bond. 

Shepherd, Solicitor-General, had obtained a rule nifi to 
ftay proceedings on the bail-bond, again It which 


If in the bail- 
rccognizance the 
caufc is rightly 
named, it is fuffi. 
cicnt, though in 
the affidavits of 
the fufliciency of 
the bail and of the 
acknowledgment 
of the bail, the 
caufe is mifnamed. 


Btjl Serjt. now (hewed caufe, contending that the 
affidavits were not affidavits in the caufe, and therefore 
there was no bail in the caufe. 


Shepherd urged, that admitting the promifes, they were 
immaterial, ftnee the l'ubfequent a£f of giving the re¬ 
cognizance was in the right caufe, and the bail had not 
been excepted to. 

Pet Curiam. This affidavit of the fufliciency of the 
bail is not on the files of the court: it is made provifion- 
ally in cafe it fhould be wanted, and when it is not 
wanted as an affidavit, it is ufed as a notice. Here 
was no effc&ual exception, and therefore there was no 
occafion for it to be ufed. 

Rule abfolute. 


Z z 4 
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1814. 


June 28 , 


Young v. Wilson. 


A writ fued out 
in one term may 
he tefte’d of the 
preceding term. 


r jTiE Plaintiff had in Eajlcr term fued i 
tefte’d of Hilar « term by the late C. J. 


out a writ 

lary term by the late C. J. Man -.field. 
The fervicc of it upon the Defendant had been clearly 
irregular. The declaration was delivered after the iirlt 
four days of the prcl'ent term. Onflow Serjt. had ob¬ 
tained a rule nifi to fet afide the writ and fubfrquent 
proceedings, upon the ground that this was a defective 
procefs, being tefted of a term precedent to the term in 
which it was fued out, and that a defeft in proccfs 
could not be waved. Taykr v. Phillips , 3 Eajt, 15 5. *, 
Goodwin q. t. v. Perry, l[ T. R. 577. 


Bef Serjt. ccr.trh. There is no defett in the procefs, 
and the irregularity in the fervice is waved, becaufe the 
Defendant did not apply to fet it afide in the fame term 
in which it was ferved. At all events, the Defendant’s 
rule prays for too much in praying to quafh the writ. 


Onflow in fupport of his rule, contended that he had 
not prayed too much, becaufe the writ itfelf was at leaft 
irregular. 


Gibes C. J. That this fervice was irregular, there is 
no doubt. The queftion is, whether the irregularity is 
waved : according to the better authorities, the Plaintiff 
rnuft take a llep after the irregularity, in order to make 
the Defendant’s inaction a waver of the irregularity j for 
otherwife non conjlat that the Plaintiff will proceed upon 
his irregular fervice. He may abandon it. We think 
the writ is not irregular; and the Court muft have re- 
fpc*£t to the number of days, 15, that muft intervene be¬ 
tween the tefte and return; a plaintiff may often want 

to 
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to have his writ returnable on an earlier day in a term, 
than he could have ifeon, if* he fued out a writ of that 
term ; and we fee no poffible inconvenience that can 
refult from fuch a pra&ice: therefore, though the writ 
was fued out in Eajler term, tefte’d as of Hilary term, 
the writ is good, and only the ferviee of the writ and 
fubfequent proceedings can be fet afide. 

Rule abfolute, thus qualified. 


1814. 

Yocxg 


V. 

Wilson. 


Prince v. Nicholson. 


Jane 38. 


JN this cafe the Defendant had firft pleaded the gene¬ 
ral iflue, and iflue was joined thereon in Trinity 
term, and the Plaintiff generally demurred to the pica 
ttuis darrein continuance pleaded at the fittings after Mi 
ckaelmas term following, ft a ted ante, 333. 

JFV//Serjt., o;t a former day in this term, argued in fup- 
port of the demurrer. The judgments pleaded are no bar 
to this action, 1. becaufe they are by default, or volun¬ 
tarily confeffcd, or by nil dicit, which fu£t may be collect'd 
from the plea; for S. Newman, who is faid to have im¬ 
pleaded the Defendant in Michadmas term, could not 
otherwise have recovered judgment of the fame term, as 
the plea alleges. 2. Debt lies not again ft an executor 
or adminiftrator on the fimple contract of the deceafod, 
Barry v. Robinfon , I New. Rep. 293., for the Defendant 
cannot wage his law; therefore the Defendant could 
have reverfed thefc judgments in error, and confe- 
quently muft not be permitted to plead them in bar. 
And the plaintiff may avoid them by plea ; for, being r a 
ftranger to them, he cannot have error ; Warter v. Pern; 
and Spring, Cro. EL 199. ; 1 Ro. Ah. 742. a. pi. 4.; Ran - 
flairs cafe, 2 Med. 309. fo argued. 3. After an executor 

has 


An executor 
may plead, puis 
darrein continu¬ 
ance. unreverfed 
judgments on 
fimple c.-ntract 
delit* of the tefia- 
tor. recovered 
againft the execu¬ 
tor in l'uits com¬ 
menced fince he 
pleade.l the gene¬ 
ral iflue in bar in 
the principal cafe. 

And though he 
might have de¬ 
murred to fuel* 
actions, he is not 
bound fo to do. 

Such judgments 
arc not reverfiblc 
in error, orSbn 
motion in acre ft. 

It U not a con- 
clufive objection 
to the validity of 
a plea, that it hat 
never before been 
pleaded. 
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has pleaded in bar, as this Defendant has done, he 
cannot confefs a judgnicnt v or plead puis darrein anti nu¬ 
ance a judgment confcffed. Jullice requires this: for 
the Defendant having in Trinity term pleaded that he 
had no cauic of aflion, the Plaintiff in his replication 
takes iffue on that fact ; and when he comes prepared to 
the trial of that iffuo, the Defendant meets him with a 
plea of a judgment confeffed fince the jury procefs iffued, 
thereby abandoning his plea in bar, and rendering fruit¬ 
less the ccfts which the Plaintiff lias incurred in prepar¬ 
ing for the trial of the original iffue. That the plea 
ought not to be pleaded appears from this, that if ever 
an executor Defendant prays for time to plead, the 
Court grants if him «nlv on the terms of his not confcff- 
ing judgment to another to the prejudice of the Plaintiff. 
T’.pw.t v. Well:, i Muulc is’ Se!w. 405., Le Blanc's 
judgment there. TVirt worth's Law of Executors, by Wils. 
145. 1 Ji.-.df. 122 ., .'1 tmus. Executors fued for a 
large fuin were precluded of an imparlance, whence it 
appears that the Court will not affifi: an executor until 
he has pleaded in bar, as this Defendant had done; but 
afterwards they will. If the Defendant had found any 
difficulty in pleading in bar to Newman's a£Hon, that 
the prefent action was pending, the Court would have 
enlarged his time for pleading in that a£lion, till he 
could have pleaded a judgment recovered in this. 


Ctplty Serjt. contra. Firil, thefe judgments are not 
erroneous. Admitting that debt will not lie again (t an 
executor on the fimple contra£t of the teftator, that 
point can be taken advantage of only on demurrer, but 
not in arreft of judgment, nor on error brought; Edge- 
eumbe v. Dee, Vattgb. 89. 97., for which do£trine 
Vaughan C. J. cites Norwood v. Rede, Plowd. 182. a. and 
lo H. 6. f. 24. b. 25. a. ; Germine v. Rolls. Cro.El. 425. 
and 459. acc. So Seaman v. Dee, 1 Vent . 549. Hale 

faid 
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faii! that debt upon a fimple contrail lies againil an ex¬ 
ecutor if he pleafe. Hughes v. Rowbatham , P*ph. 32. 
If an action of tlebt upon a bare contract he brought 
againil an executor, and he do not demur upon it, but 
plead to the pais , that he owes him nothing, and it is 
found againil him, he fhall be thereby charged of the goods 
of the dead } S. P. Pijh v. Richardfon , Ttlv. 55., and 
ii. C. Cro. Joe. 47. In the cafe of Hugh/on v. Web y Cro. 
EL 121., S. C. 1 Leon. 16 5. it was indeed ruled that the 
Court ought ex officio to abate the writ in fuch cafe, but 
Vaughan C. J. fays this was fo ruled by a miftake of 
Andcrfon C. J., and he accounts for the origin of the 
millakc,-and (hews the judgment in truth to accord 
with the authorities cited. But 2diy, if the judgments 
be erroneous, they may be pleaded in bar, until they are 
reverfed. Horfy v. Daniel y 2 Lev. 161., an a£tion may 
be fullained on an erroneous judgment, until reverfal; 
and if fo, fuch a judgment maybe pleaded in bar. ( Cu¬ 
ria ace.) Palmer v. Laivfon y 2 Lev. 2 CO. fo exprefsly 
held, and the reafon is given why executors are not 
bound to abate the writ or demur in debt on fimple 
contract of the teftator, viz. that if they do, the Plaintiff 
would declare in affumpjit y and fo the colls would be in- 
creafed. Williams v. Fowler , 1 Str. 408. an erroneous 
judgment is a good bar until reverfed. Tollput v. Wells 
is in favour of the Defendant, for the plea there 
pleaded not mentioning the debt to have been due on 
any fpecialty, mull be taken {fortiffime contrh proftren~ 
tern) to mean a debt due on fimple contract, yet, if the 
plea had not been good, no doubt the acutcnefs of the 
counfcl who argued that cafe would have taken the ob¬ 
jection. 3. It is fuppofed that the dates afligned in the 
plea for the commencement of the fuit and judgment 
refpctlively fhew that thefe mull have been judgments 
by default, confeflion, ox nil dicit: not fo, for on a writ 
returnable the firik day of the term, the Plaintiffs in 

thofe 


1814. 

PlUKCX 
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thole caufes might have had judgment, either on demurrer 
or after verdict, before the day on which the plea is 
pleaded. [This the officers confirmed.] Therefore 
nothing apparent on the pleadings indicate how the 
judgments were obtained. But further, if the debts 
were juftly due, the executrix was not bound to increafe 
cofts by defending them. An executor may conftfs a 
judgment, even by concert with the Plaintiff, and it is 
not covinous, though it be conlcffcd with intent to hin¬ 
der another creditor of his debt; Vealc v. Gatesdon, W . 
Jon. 91. 3d ref, Even in equity the fame rule prevails ; 
Waring v. Danvers , 1 P. Jf'tns. 2 96. 4. There is no 

difference between a plea puis darrein continuance and 
any other plea in bar, except that the matter of the pica 
muft firft accrue after plea pleaded in bar *, Paris v. 
Salki'idy 2 Wils. 13S. per Pratt C. J. The circumftance 
that the Court impofes the terms of not confcfling a 
judgment, when it grants an indulgence to an executor, 
is ftrongly in favour of the Defendant; for, when it does 
not impofe thofe terms, the Defendant is not precluded 
from eonfcfiing judgments so other creditors ; Hughes v. 
Pellet, Barnes, 330. The pafiage in Wcntiv , 145. is alfo 
favourable to the Defendant. The Defendant can make 
ufe of nothing but what the law allows him. [The 
Court obferved that the queftion had been very admir¬ 
ably argued.] 


Pell in reply. No cafe has been cited of a fimilar 
plea of judgment fuiTercd by default, or confeffed by an 
executor after he had pleaded in bar, though fimilar 
occafions for it muft, of ncceffity, have frequently oc¬ 
curred. Thefe could not have been judgments by de¬ 
murrer, for on demurrer, the objc£tion that the actions 
were on fimplc contrawould have been fatal. The 
Defendant, by pleading in bar to the Plaintiff’s a&ion, 
gave him a priority which he cannot by any fubfequent 

ad 
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ait take from him. It would be attended with great 
hardfliip if he could. 

Gibbs C. J. This is a cafe of very great importance : 
on the one hand there is the total abfence of all autho¬ 
rity for fuch a plea: on the other hand, we muft conH- 
der the very great h.-rdfliip th.it may fall on parties if 
fuch a plea cannot be pleaded. 

Cur. cdv. vult. 

Gibbs C. J. on this day delivered the judgment of the 
Court. One point in this cafe is of confiderable import¬ 
ance, and of no inconfidcrable difficulty. If we faw any 
hope of obtaining better information, we fhould wllh it 
to be argued again, but it has been extremely well ar¬ 
gued on both fide', and every topic has been brought 
forward which could bear on this point. If either 
party willies for further difeuffion, our judgment will 
enable him to re fort to a court of error. [His Lord (hip 
here recapitulated the pleadings and their refpeclive 
dates. He cbfervcd that] it did not appear by the plea 
liow the judgments therein mentioned were obtained, 
whether they were judgments by ::•/ dicii, or by confcl- 
iion, or after verdidt. They were judgments In ail ions of 
debt on fimple contrails of the teftator. The demurrer to 
the plea refts on two objections, i. that the judgments 
being on debt on fimple contrails of the teftator, they 
were eroneous, and the Defendant might and ought to 
have reverfed them, and that they were therefore not 
available in bar to this ailion. The counfel for tlia 
Defendant anfwers the argument, by admitting that it 
was an objeilion to the ailions in which thofe judg¬ 
ments were recovered, that they ere in debt on fimple 
contrails but he inlifts that if the Defendant does not 
demur in the firft inft.mce, he cannot afterwards avail 
himfelf of the objection ; and he cited Edg<ju?r.bt v. 
and other cafes, which appear to us to cftablilh that 

pro- 
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proportion : and mr /*,./. v 1 ih r j c 

always 111 os, gave up that ohjtchon. A:: th r, 
more forcible 1 tbji\} ion, is, that flu Pi ’■ r:d..:.* t 

aw otbvr \ w."\gw\ew. t ocvctvd on .v .■>, V• .-t ■> «. • . 

tor in .in ;ic!:cn commend’'} tincc the !>> r • • , f -} lt 

rhintifl’s /hi:. But how iLtmh :hi> on to. of the 

matter ? On the death oi the tefutor it mult he h ft to the 
difcretion of the executor, whether claims made on the 
aifets of the teftator, ought or ought not to be dilputcd. 
Here an action is brought: the executor plead.-, that his 
teftator did not promile : he pleads nothing elfe : and 
thereby admits that if the teftator did pro mile, he lias 
aflets to pay the plaintiff. This plea is of TV term : 


in Michatftras term another 

crc< 

.liter da 

i m - 

paymint of 

a debt which he charges to 

be 

due to h 

im i 

from tin* tef- 

tator. The executor makes 

no 

<!• fence 

to 

that aclior. 

Was he to blame ? That in 

aft 

cb p. r.d 

OM 

the ci: um- 

ftances. We have faid he 

has 

a difer 

:-t:o: 

:: : we mu ft 


prefume that the rcafon why he did not defend, was 
becaufe he knew the claim was ) ;;ft; and if fo, he .idled 
properly in not defending. Could he then plead in bar 
to that a£!ion that this action was then pending, and 
that he had confcfled allots herein ? No ! he therefore 
had no defence, and was right in coufeflmg that judg¬ 
ment. His lituation with regard to the Hi ft action is 
now materially changed ; for when he pleaded before, 
he had 1500/. allots unincumbered ; now he her. them 
charged with this judgment; and if he could not plead 
this plea, he might be obliged to p ;y the debt twice in 
refpe£l of al^ets fufficient to pay it once ot y. There¬ 
fore the juftice of the cafe requires that lie fnouui be able 
to plead this plea. Next, what were the arguments againfl 
it? None were urged againft the rcafon of the thing, 
notwithftanding all the induftry end ab : iiy of my Bro¬ 
ther Pell: but it was urged that the. e was no precedent 
to be found: this ftruck me as a very weighty rcafon, 

and 
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and the aftertion, as far as I have examined, is corre£l: 
but it is not neceiTary that all modes of defence' fliould 
be found in precedent: our firft care is, to examine 
■whether the fa&s of the cafe form a defence, and if they 
do, there mud be fome mode of bringing them before 
the Court. That a pica i^ new, is not a new objection. In 
Ogden v. Waters, Doug. 452., Bower ftrongiy argued, 
that one fimple contract debt could not be fet up as a 
defence by an executor to another fimple contrail debt, 
without a judgmnnt: he alfo ftrongiy urged that the plea 
was unheard of. Bower admitted, that if judgment 
had been recovered, it might be pleaded ; but infilled 
that nothing fhort of a judgment could be pleaded puis 
darrein continuance; but the Court find, how can the 
Defendant, having confefled aflets in one ail ion, defend 
himfelf in the other, but by pleading that confeflion ? 
and thereupon the ftrong Court which then fats in 
the King’s Bench, Wilks, Afimrjl , Bullcr, and Lord 
Mansfield, thought the plea a good one. We think, 
therefore, following the do&rine of that cafe, that 
if the fails furnifii a legal defence, thofe feels, ir" put on 
the record, muft make a legal pica. It was ftrongiy 
urged by the counfel for the Plaintiff, that the Courts, 
on giving an executor time to plead, bind him not to 
confefs judgment, as the price of the iuduigence; and 
that if he may plead a judgment :v covered puis tLrrci.i 
continuance, it would Le making :he price nuratorv. 
Without laying whether or not a plea/•;;// (turn in conti¬ 
nuance comes within the terms of that condition, it is 
enough to fay, that the circumtLmte does not ovorweigh 
our judgment that this is a legal plea. The counfel for 
the plaintiff alfo urged, that the Court would nave given 
the Defendant time to plead to the 0:1c ailion, till judg¬ 
ment had palled on the other; but that would be a mat¬ 
ter of indulgence, and we c mnot think it poihbie, that, 
il the fads conftitute a legal defence, there fliould r 1 

i>.' 
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If the Plaintiff 
below figus judg¬ 
ment with a blank 
for the amount 01 
debt and colts, and 
the Defendant be¬ 
low flics out a writ 
of error before the 
prothonotary’s 
all’icatur of tofts 
is flgned on the 
ptfira and infected 
in the judgment, 
the writ of error 
fuperfede, execu¬ 
tion, if bail in error 
be put in within 
four days from she 
completion of the 
judgment by in- 
ferting the amount 
of debt and cofts. 


be fome way of putting thofc fu£ls on the record as a 
matter of right, not matter of indulgence ; and there¬ 
fore it is, that the Court gives judgment, that the plea is 
good. 

Judgment for the Defcndant- 


Bjlackbtjrn v. Kymer. 

QHEPHERD, Solicitor-General, had obtained a rule 
nift to fet afide the writ of execution which had ifTued 
in this cafe, for irregularity, inafmuch as a writ of error 
had previoufly iflued returnable in this term; on the 
10th of June the prothonotary began his taxation of 
cofts, and the rule for the allowance of the writ of error 
was obtained the fame day. On the 1 ith of June judg¬ 
ment was figned, complete in every thing except tfu- 
amount of the debt and cofts, for which a blank was 
left: the amount of the cofts was communicated on the 
13th, and a copy of the prothonoiary’s allue.it ur was fent 
on the 14th bail in error were not put in until on the 
17th, on which day the execution alio iiTued. 

Lens and Bejl, Serjts., fliewed caufe againft this rule; 
they urged >lk that if the Defendant below was right in his 
idea of the pratticc, the PlaintifT below might always 
prevent the Defendant below from having a writ of 
error, by not marking on the pojlca the amount of the 
judgment} without which die Plaintiff in error could 
not know for what amount he was to give bail in error ; 
for if the recognizance is not for double the fum, it is 
ho fuperfedeas. Reed v. Cooper, ante, 320. Betts V. Eger- 
ton, Barnes, 212. has been over-ruled. 


Shepherd, 
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Shepherd, in fupport of his rule, cited Jacques v. 
sfrixon, 1 T. R. 279. The Plaintiff in error had, to per¬ 
fect his bail, four da^s from the 13 th, on which day the 
preihonotary figned on the poflea the amount of the debt 
and cofts, and before which the judgment was incom¬ 
plete, not being filled up with the amount. 

Cur. adv. vult. 



Gibbs C. J. now delivered the opinion of the Court. 
We have had a communication on this cafe with the 
Judges of the King’s Bench : the queftion was this: 
bail in error muff be put in within four days ; if the 
writ of error be fued out before judgment entered, then 
the bail in error muff be put in within four days of fign- 
ing She judgment; if the writ of error be fued out after 
judgment figned, then the bail in error muff be within 
four days after the writ of error delivered to the clerk^of 
the errors. The queftion is, what is the figning judg¬ 
ment ? There is a thing to be done, the taxation of 
cofts: on the one fide it is contended that the*four days 
are to be computed from the time of completing the pro- 
thonotnry’s allocatur; on the other fide it is contended 
that they mu ft be computed from that which is ordinarily 
called the figning of judgment. We find that ft is fome- 
times pra&ifed to abandon the cofts de increments , and 
enter a nought, which may be done ; and it is truly faid, 
that the bail are in inextricable difficulty, iPthe time be 
not computed either from the time when the cofts are 
afeertained, or from the time when they are given up: 
it has been decided here, that if the recognizance of the 
bail in error is not for the exa£t double of^the fum reco¬ 
vered, the execution is hot fuperfeded. It is fufficient 
if the bail in error be put in within four days from the 
titne when the allocatur is given, and the final judgment 
completed. Therefore the execution mutt be fet afide, 
End the writ of error is regular; and to avoid the 
VojL. V. 3 A 
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inconvenience of deviating from eftabliflied pra&ice, 
the rule mult be made abfolute, as it is moved, with 
cofts. 

Rule abfolute. 


June 38. 


(IN THE EXCHEQUER-CHAMBER.) 

Flindt v. Scott. 

Same v. Crokatt. 


A licence to 
C. F. and Co. of 
London, mer¬ 
chants. on behalf 
of themfelves and 
others, to export 
on board a fliip 
named, bearing 
any flag Except 
the French , to a 
hoftile port, and 
to import from 
thence fpecified 
goods, notwith- 
ilanding all the 
documents may 
reprefent the Ihip 

to be deitined to a neutral or hoftile port, and to whomfoever fuch property may 
appear to belong, authorizes an enenjy, fuhjedl of the hoftile country to which the ihip 
is licenfed, legally to export from London, 

And therefore incidentally legalizes an infurance made by hi* agent here for his 
benefit. 

And it is no objection to his agent’s recovering for his ule, that the lofs is occa- 
(ioned by the adl of the hoftile trader’s own ftatc, from whole adts he feparated him- 
felf by engaging in the traffic thus licenfed. 

Licences to trade with an enemy are to be conftrued liberally, and not, like grants 
of property from the crown, ftridtly. 

And therefore, although the agent, in obtaining the licence, did not reprefent to 
the privy council that he applied on behalf of an hoftile trader, the concealment did 
not vacate the licence, or vitiate the policy. 


brought 


to reverfe the 


r J^HESE were writs of error 

judgments of the Court of King’s Bench given 
(15 Eaji, 525.) in actions upon a policy of infurance 
dated the 19th of April 1810, made by the Plaintiff, as 
well in his own name, as for and in the names of all 
perfons to whom the fame appertained in part or in all, 
at and from London to Archangel , and until fafely ware¬ 
housed in the warehoufe of the confignce, with liberty 
to carry Emulated papers, upon goods in the ihip Kra~ 
nick, with liberty to proceed and fail to, and touch and 
ftay at any ports or places whatfoever, againft {inter 
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alia) the perils of arrefts, reftraints, and detainments.of 
all kings, princes and people of what nation, condition, 
or quality foever, at a premium of ten guineas per cent.y 
to return two pounds for fafe arrival. By a memoran¬ 
dum, the goods were fpecified and feparatcly valued. 
The intereft was in the firft. count averred to be in 
Yatckerbccker, Klain , and Co., and that the policy was 
made on their account. In the fecond count the intereft 
was averred in the Plaintiff. The Plaintiff averred that 
after the (hip’s arrival at her port of deftination, and be¬ 
fore the goods were fafely warehoufed in the warehoufe 
of the confignee, they were hoflildy feized, detained, 
and carried away by perfons unknown, to wit, by certain 
enemies of the king, and wholly loft. The fpecial ver¬ 
dict fn fubflance fl-ated that the policy was effected by 
the Plaintiff, who was a Briti/h merchant refident in 
London , and was fubferibed by the Defendant.. That by 
a memorandum on the policy communicated to and 
(igtied by the Defendant, the infurance was declared to 
be upon certain fugars therein fpecified. That the goods 
were colonial produce, and were the property, and the 
Plaintiff (hipped them by order and on account, of 
Zuckerbeckcr t Klain , and Co., fubjects of, and refident in 
Rtt/fia, on board the Kranicky (a Hamburgh (hip, bearing 
a Hamburgh flag:) that the policy was effected by the 
Plaintiff by their orders and to fecure their intereft in 
the goods, and that by their like orders the Plaintiff 
with the intention to prote& the goods fo flapped, ap¬ 
plied for and obtained, (but without dating in his petition 
to the Lords of Council, that he applied as the agent or 
by the orders of Zuckerbecktr , Klain , and Co., or of. any 
other Riiffian l'ubje&s, or on their behalf,) arlicence under 
the a& 48 G. 3. c. 10 6. s. 2. dated 3d April 1810, and 
figned by a principal fecretary of ftate, to G. Ftindt and 
Co. of London, merchants, on behalf of themfelres and 
others, permitting them to load and export on board the 

3 A 2 Kranick, 
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Kranick , bearing any flag except the French) a cargo of 
(amongft other things) colonial produce from London to 
Archangel) and to import from thence on board the 
Kranick , a cargo of fuch goods as were permitted by 
law to be imported, except fpirits, Rock fifli, and oil, to 
any port of the United Kingdoms the mailer to be per¬ 
mitted to depart to any port not blockaded, notwith¬ 
standing all the documents which'accompanied the (hip 
and cargo might reprefent them to be deftmed to any 
neutral or hoftile port, and to whomfoever fuch property 
might appear to belong, provided that the tonnage of the 
vetfel and the time of her clearance out fhould be endorfed 
on that licence, and with the ufual provifo for convoy and 
depositing the licence. That the annexed order in coun¬ 
cil, on which the licence Hliied, was made on u the 
petition of Flindt and Co. of London) merchants, on be¬ 
half of themfelves and others, and ordered that a licence 
fhould be granted to the petitioners, for permitting them 
to export on board the Kranick" the goods, and on the 
terms exprefied in the licence. That the captain of the 
fhip, having regularly cleared her at the cuftom-houfe -in 
London , and the tonnage of the veflel,. and the time of 
her clearance from her port of lading, being regularly 
indorfed on the licence, failed from London on 31ft May 
with all proper papers and documents, and the licence. 
Oh board, with convoy, on the voyage infured, and ar¬ 
rived at Archangel\ a port in the Baltic , in the Rtiffian 
dominions, not at any time blockaded* On 13th 
July the fhip and goods on board were feized and 
detained by perfons a&ing under the authority of the 
Emperor of Ruffia: the fhip was afterwards releafed as 
neutral, but the whole of the cargo was on iftth Augu/l 
condemned by a final Sentence propounced by the Arch¬ 
angel committee of neutral navigation, “ adually confis¬ 
cating the cargo of the Hatfibrd (hip Dir Kranick) 
which was represented as having, come from Angra % on 

ground 
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ground of the papers, which were made to appear as 
having been iffued and figned at Angra , having been dif- 
covered to be fallacious, and that the cargo was not 
taken on board in a neutral or friendly, but an enemy's 
port ; that confequently fuch cargo having been repre- 
fented in a falfe light, muft be fubjefled to the fate pre- 
fcribed by the fecond article of the imperial ukaz re- 
fpe£hing neutral navigation, dated fourteenth May one 
thoufand eight hundred and nine.” The ihip Der Kra- 
nict was exempted from conHfcation,. as being neutral, 
and fuffered to depart with a cargo of Ruffian produc¬ 
tion. That by this feizure and condemnation the goods 
were wholly loft to the perfons fo interefted therein. 
That long before the obtaining the licence, the fhipment 
of the goods, the effe£ring of the policy, and the failing 
of the veffel upon the voyage, and from thence until that 
prefent time, there had been and ftill was open war be¬ 
tween his majefty and the Emperor of Ruffia. After 
judgment pronounced in the Court of King’s Bench 
•for the Defendant, the Plaintiff afligned the general 
errors. 

The cafe was firft fpoken to in Trinity term, and again 
in Michathnas term 1813, by Taddy for the Plaintiff, 
who ftated that there were two queftions in this cafe, 
1. whether the infurance were legal; 2. whether the 
terms of it comprehended the lofs which had occurred. 
He laid down the iimple rule vfhich, he Contended, 
would lead the Court through the whole feries of {imilar 
cafes without reforting to any minute diftinftions, that 
wherever the voyage was legal the infurance on it was 
legal, and the Plaintiff might recover, unlefs there were 
an objc&ion to his capacity on the record, whereas all 
the cafes in which-a contrary decifion had obtained, had 
proceeded On the particular expreffions ufed in the li¬ 
cences. Whether the voyage were legal, depended on 
the licence, the confirmation of which depended on the 
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intent of the crown. > That intent was to legalize the 
voyage. This licence was to go to a port decidedly 
hoftile, and therefore the cafe was not embarraflcd with 
the queftion which had fometimes occurred} where the 
infurancc was to «< any port of the Baltic” whereof 
fome ports are hoftile, fome not, whether the licenfe ex¬ 
tended to the hoftile port. It has been faid, the intent 
of licences is merely to remit the belligerent rights of 
the crown, fo far as to let the goods go to or from the 
hoftile ports free from capture, but not to confer a right 
to fue. But LoTd Ellenborough C. J. has anfwcrcd this 
pofition in Fe/itsn v. Pear/an , 15 Eaff, 426. This licence 
is larger than the licence was in that cafe: here it is 
*« on behalf of themfclvcs and othersthere it might be 
contended, that the crown defigned to limit it to Bri - 
tijb and neutral merchants, but the Court held that the 
licence was to be conftrued beneficially. In Mennet v. 
Bonham , t5 Enf:, 496., the Court thought the Plaintiff 
not entitled to recover, but I.e Blanc J. differed from 
the reft. Lord Eller,borough there prefumes the licence 
mull be intended for Britijb fubjects refiding here; but 
the contrary mufl rather be prefumed : for how is it pof- 
fible that Britjb fubje£ts refluent here, can, without the 
afliftance of Ruffian fubjc&s refident in their country, 
obtain a cargo and bring it home ? It, therefore, is a 
fallacy to affume that the benefit was intended to be 
given only to Briti/h fubjo&s refiding here. Lord 
Ellenborough miftakes the object of the licence, 
which is, to carry one cargo out, of Britijb or colonial 
produce, and bring another home.- It is impoffible to 
atchieve that obje£t 'without having Ruffian afliftance, 
and* in 'all probability a Ruffian intereft, either at the 
one end or the other of the adventured Why mufl it 
lie prefumed, with the Court of King’s Bench, that the 
*• others,” mult be ejusdem generis, when fuch a licence 
would be ufelefs, becaufe it cannot be carried into effect 
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by perfons ejusdem generis > not without the aid of per- 
fons of a moft different genus, having an hoftile charac¬ 
ter. The Court fays, the lipence muft not be abufed: 
but the government has in the Briti/b merchant z gua¬ 
rantee that it (hall not be abufed. The ftate is not hood¬ 
winked as to the obje& of this adventure} the very 
fpecies of goods are particularized with tedious minute- 
ncfs} would not the officers of (late, then, have parti- 
larized the perfons by whom the traffic is to be carried 
on, if they had not been indifferent on that head, or had 
meant to reftrift them to any particular clafs ? In 
Feife v. Bell, 4 Taunt. 4. it was urged that ** others” 
could not extend to alien enemies. But Mansfield C. J. 
held it was not confined to Brili/h -born merchants, and 
that the obje£t of the licence, which was to promote the 
commerce of the country, was to be furthered. The 
only queftion, therefore, is, who is to be at the rifk of 
the tranfit ? The policy, which is ufed only as a medium 
to difeover the intention of the crown, (which muff be 
to promote die benefit of the fubjeef,) clearly is, that die 
tranfit fhould be, as much as poffible, at ti.e rifk of the 
foreign merchant. Morgan v. Ofwald , 3 Taunt . 554., 
A licence to Henry Sijjfkin personally was held to extend 
for the benefit of the Ritfiian fubjedh In Rcbinfon v. 
Touray , and Robinfon v. Chcefenuright , I Maule £s* Seim • 
217., decided in B. R. on the fame policy as Morgan v. 
Oswald , Lord Ellenborougb went on the diffin&ion, 
that the licence was to Sijfkin only. The Court of Ad¬ 
miralty has a peculiar, nay exclufive jurifdidlion over 
adventures of this fort, to judge whether they are legal 
or illegal, for if illegal, the Chip may be captured. That 
Court has purfued an uniform principle, that if the li¬ 
cence be,.«« to whomfoever the property may appear to 
belong,” then, if the (hip does not carry the French flag, 
.(which is the only, exception the EngHJb government 
impofes,) to whomfoever the property may belong, the 
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adffentuye it legal, jBVw. Lead. Dem. * Camftne Mari* 
ani*i 22.j S.C. Edw. Rep.^t\6„ Mid Hurt where thofe 
words are found, they exclude the queftion of j^opri- 
etary intereft. The government Can and may difpenfe 
with the difabilities of belligerents, if it will. The ob- 
je&ion will be made, that the Court of Admiralty has 
not been confident, and that formerly they held licences 
to be JiriBijJimi juris ; and it has been argued, from old 
cafes, that the grants of the crown are void, if the King 
is not perfectly conufant of the extent of his grant. 
This doflrine is fupported by many old authorities, but 
it is not applicable here. In the cafe of the Goetle Heap, 
Ediv. Lead. Dec. 3., Scott J. fays, “ I do not mean that 
there ever was a period in winch a rational expofiticn, 
allowing a fair anil liberal conftru&ion of the inten¬ 
tion of the grantor, would not have been received.” 
** But,” he fays, w where it is evident that the par¬ 
ties have acted with perfect good faith, and with an 
anxious with to conform to the terms of the licence, I 
prefume that I am only carrying into efFefl the inten¬ 
tion of the grantor, when I have recourfe to the utmoft 
liberality of conflruction, which it is in the power of 
this Court to fupply.” It is, therefore, clear, that in the 
Court of Admiralty, in a cafe of prize, this licence 
would protect the adventure. The crown has relaxed, 
therefore, its belligerent rights, and fo far as they are 
concerned, has permitted the adventure to be legal. 
The only objection the underwriter can have, is, that is 
tire adventure be not legal, the rifle is increafed, bccaufe 
in that cafe the flap would be fubje£t to Britijb capture, 
and an infurance againft that is held void, -becaufe it 
would help to fhelter the enemy from the vengeance of 
the Britijb flag. In the only cafes which have come be¬ 
fore the courts of common law, Morgan v. OJkvald, in 
C. B. and in B. Rob'mfon v. Teuray , both on a licence 
to Sijjflin, both Courts concurred in thefe doctrines of 
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the Court of Admiril^ and ewhre unanimous die 
voyage -was proterted by the licence. Thefe cafes, 
therefor|, enable the Plaintiff to lay out of the queftion* 
the argument that will be adduced on the other fide, 
that the granting of licences is a fpecial art of fove- 
reignty, and is to be cohftrued rooft ftriCUy. The old 
grants of the crown were in derogation of the revenues 
of the ftate, and were to be moft, ftrirtly conftrued in 
reftraint of improvident grants; but thefe licences, fo 
far from diminishing the revenue, go to fupport that 
commerce which our enemy was in the a& of annihi¬ 
lating. In Ufparicha v. Noble, 13 Eajl, 333., Lord El- 
lenborough goes the whole length of this cafe, though 
the licence there, (which does not appear by the report,) 
was only personal to the Plaintiff. The voyage^ there¬ 
fore, was legal, and the infurance legal. The 2d quef¬ 
tion is, whether a condemnation by the country to which 
the allured belongs, is a rifle within the policy. The 
words “ all kings, princes, and people of what nation, 
condition, or quality foever,” carefully exclude all doubt 
whether this captor be defignated by the policy. But it 
is faid there may be fraud in this; the affured may be a 
principal officer of the capturing government, and him- 
felf moft a£tive in capturing or condemning, and fo con- 
tributary to his own Iofs. But it is not found by the 
fpecial verdiCt that the Defendant was at all arting under 
the RuJJian government, capturing, condemning, or 
Otherwise contributary to his own lofs, or that there was 
any fraud : therefore, neither can be intended. In Simeon 
v. Bazett, 2 Maute £5* Selnu. 94., Lord Ellenborough held 
that no rule of law prevents the underwriter from in- 
furing againft the very defigned ad of the affured himfelf, 
if the parties fo un'derftand it, and choofe fo to contrart. 
Yetthcreafon affigned in Conway v. Gray , 10 Eajl, 536. 
why the affured Should not infure againft the art of his 
own government, was, that the fubjert is identified 
v with 
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with his government, and thea£ts *j£ the (Ute are his 
a&s, and that againft his own a£& he canhot infurei the 
latter decifion is therefore at lead inconfident with the 
former. The fpecial finding in the cafe of Simeon v. 
Bezetf , that the commerce between the ports of Pruffia 
and England, though interdicted by PruJJia, was nerer- 
theiefs known, both to the affured and underwriters to 
exift to a great extent, makes no difference. Ad quaJHonem 
faJli rcfjiondent juratsres, ad qutjlionem juris judices. The 
r Court only can judge of the conftruftion of written in- 
ftruments; and if the jury had found that the under¬ 
writer did not contemplate a rifk which the words in¬ 
clude, it would make no difference in the conftru&ion 
of the inftrument. This is noticed only becaufe the 
Court of King’s Bench have founded their departure 
from their former dccifions on this fuppofed diverfity, 
which is no diverfity at all according to the rules on 
which courts of juftice are to decide written inilruments. 
The doctrine which that Court built on the cafes of Con- 
may v. Forbes and Conway v. Gray, io Eajl, 536., that the 
will of the government is the will of all the fubje&s, and 
that therefore the party cannot recover for that which he 
has through his own government himfelf fan£tioned and 
caufed, is a great principle of national law, and takes 
place between nation and nation, but was never, even 
remotely, alluded to in any queftion between party and 
party, till the cafe of Trnteng v. Hubbard, 3 Bof. Pull. 
29X., where Lord Ahanley, in a mod luminous judgment, 
alludes to it. He held that the Swede could not recover 
damages from an Engli/hman for the non-performance of 
a contra& occasioned by the aft of the very government 
whofe fervants we are, that is, that a Br'nifb Court can¬ 
not give a foreigner damages for that breach of contract, 
which is, occafioned by the "a£l of the crown of England* 
Lord Alvanley , indeed, goes farther, hut further than the 

cafe 
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cafe galled, for, In Jure caufa prtxittta, et non remain 
fpeclatur,. , #ae. Mate*u When Lord Alvanley fays, the 
Swede muft be conGdered .participating in that hos¬ 
tile 9/Otoi- .the crown of Sweden, which occaGoned the 
embargo to .be impofed by England, all this is extra- 
judicial, and he went out of his way to notice this prin¬ 
ciple. The cafes of Conway v. Forbes , and Conway v. 
Gray , reft on this diflum of Lord Alvanley ; but, firft, 
they are very diltinguifhable both from that cafe and 
this; and, fecondly, they are not law. In Touting v. 
Hubbard it would have been illegal in the Defendant to do 
what he was called on to do. In Conu-ay v. Gray there 
was nothing illegal. A contract of indemnity of a per- 
fon again ft the ail of his own government is not illegal. 
But the decifion is not only an extremely hard one, but 
abfurd. The underwriter contrails to indemnify againft 
the ails of all kings, princes, and people. There exifts, 
it is fuppofed, an implied exception; but what authority 
has the Court to prefume an exception againft fuch 
exprefs words ? In Kellner v. Le Mefurier, 4 Eajl , 396., 
and fome other cafes, there is illegality'; and wherever a 
contrail is made, it muft be prefumed it is meant to 
make it legal, and that circumflance introduces the im¬ 
plied exception ; but it does not exift in Conway v. Gray, 
which, therefore, has gone much further than Touteng 
y. Hubbard , or any decided cafe on infuranres. 1 Pari, 
<Sth edit. 102. cites Roccus, 65. Regis et principis faclum, 
connumeratur inter cafus fortuity. Rotch v. j Edie, 6 Term 
Rep. 413. agrees herewith. And until Conway v. Gray, 
it never was conceived but that the ails of the govern¬ 
ment of the country to which the party belongs, are as 
much comprehended within the policy as thofe of any 
other. In Conway v. Gray there were not lhefe diftin- 
guifhing words, “ until fafely warehoufed in the con- 
fignee’s warehoufe,” which point as ftrongly as the 
-allured dared, to the ails of his own ftate. Suppofe he 
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lud esprefled that he'uffuted again ft the aft of his own 
ftate, would that have beert illegal ? If in faft the 
Plaintiff had been ancillary 1 to any ad by which his own 
property was deftroyed, the objeftion is intelligible, but 
a tnere prefumption of law ought not to operate againft 
the Defendant’s own nofitivc contraft. In Conway v. 
Forbes, too, America was at peace with us, and it might 
better be prefuined that the parties did not intend to 
provide againft a ftate of things, to which, at the time 
of contrafting, there were no approaches. But in the 
prefent cafes, there was an aftual ftate of war exifting 
between the parties at the time of the licence. That 
conftitutes a material difference between this cafe and 
thofe, and tallies with the doftrine of Le Blanc J. in 
Mcnnet v. Bonham , i $ Eajl, 496., that the Plaintiff's aft 
in applying for and afting on a licence, is quoad hoc a 
renunciation of his own country, its afts, and policy, 
and incorporates him with the commerce of this coun¬ 
try : he afts in direct defiance of the laws, regulations, 
and policy of his own ftate, and is adopted by the crown 
of England into the rights and privileges of an Engli/b 
fubjeft, whereby he virtually renounces the duties and 
obligations of the country at war with us. The cafe of 
Con-way v. Forbes then ftands alone j it is not fupported 
by any writer upon infurance. If it can be fupported 
at all, it muft be on a quell ion of intent, viz. that, ge¬ 
nerally fpeaking, an infured does not mean to infure 
againft afts of his own government. But in the prin¬ 
cipal cafe moft clearly he did mean to infure againft the 
aft of his own government; for he lays, till I get the 
goods into my warehoufe, the rifle (hall continue. In 
Boehm v. Coombe, 2 Maule ksf Selw. ij 2>, the affured in¬ 
fured againft, land-carriage, and the Court of Ring's 
Bench held he was protefted' againft the fraud arid neg¬ 
ligence of the carrier's fervants. So here, the allured 
precludes all difpute wither the Ihip bad been 24 hours 

at 
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st anchor, he infures till the goods W* Ut IpsiWareJboufe. 
Againft whofe ad, then, does he injure ?. Who can. in¬ 
terfere with a cargo between the fiiora and < his ware- 
houfe, in his own country, except his own government i 
he therefore neceflariiy meant to infure againft the. ads 
of his own government. If fo, this cafe .fteers clear of 
Conway v. Forbes. Lord Fllenborougb diftinguifhed the 
cafe of Simeon v. Barnett from Conway v. Forbes and 
Touteng v. Hubbard , by the circumftance of apparent in¬ 
tention for that there the party neceflariiy contemplated 
the rifle which occurred, and which arofe out of the 
prohibitions of the king of Prttflia. 
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Carr for the Defendant in error. A licence to the 
grantee and ** others” cannot enure to proted'the intereft 
of alien enemies, whofe intereft is exprefled to be infured 
on this record. Arguments on the policy of this mea* 
fure ought to be addrefied to the board of trade, or the 
privy council, not to a court of law. The ftate of war 
makes all intercourfe between belligerents to ceafe. No 
contracts can be made between the fubjeds of the two 
countries. Co. Lift. 129. a. ** An alien enemy (hall main¬ 
tain neither real nor perfonal adion, donee terra fuerunt 
communes If it be faid that an alien enemy is not the 
Plaintiff on this record, Lord Kenyon C. J. held in Bran* 
don v. Nejbit , 6 T. R. 2o., after full argument, that 
an adion can neither be maintained by, or for the benefit 
of an alien enemy. Potts v. Belly 8 71 R. 548. Cafe of 
Hoop, 1 Rob. 19 6. All trade with an enemy is illegal. 
The King is the foie arbiter of peace and war, and as he 
may make peace, fo may he remit the rights of war. A3 
the whole trade, without the licence, is illegal, fb the 
licence legalizes only, what is exprefled: whatever is not 
exprefled in the licence, is withheld.- It is a very differ¬ 
ent thing to permit a fubjed of this country to trade with 
«n alien enetoy, and to permit-aft alien enemy to fub 

here. 
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lurking R'.JF.r* mrercfU. The greater departure frou 
the law is not to bo prefunted, where r/ie letter departure 
wiU futisfy the words. So foon a a the extent of the licence 
is fatisfi ed, there the legality mu ft flop. The licence 
here is to permit the Plaintiff to export goods to a Ritffian 
port. In ffcveral cafes a licence has been conflrued to be 
Jtril7i Jurisy and to extend only to that which is expreflcd 
in it. That the end will fandlion the means, is a maxim 
as dangerous in law as in morals. If the principle con¬ 
tended for is to prevail, there is no reafon why Zule ; - 
bteker and Klaiti might not be the Plaintiffs on this record. 
In Mennett v. Bonham , Lord JEllenbercugh C. J. -fays, the 
policy may be very different when fuch a licence is 
granted to a perfon refiding here, who is known and 
accountable for any improper ufe of it, and where it is 
granted to an alien enemy refiding in the heart of an 
enemy’s country. Me admits that the Baltic licences 
meant to include all hoftile as well as all friendly ports j 
fo there is in that refpe£t no difference between that cafe 
and this. Lord JElien borough too there enters into the 
policy of the meafure, which a court of law cannot do ; 
but if it can be done, the policy is with Lord JRllcnbcrougb : 
he fays it is effential that the government Ihould not be 
hoodwinked. Here it is exprefsly found that the Plain¬ 
tiff did not difclofe to the privy council that he applied as 
agent for Zukerbecker , Klain , and Co., dr any dther Rujfian 
fubje£t, or on their behalf, which is a failure to make an 
important difclofure. This queftion has repeatedly come 
before Lord EUenborougb ? and in none of thofe cafes did 
the Hate of that faff appear. The prefent Chief Baron 
{Gibbs) ufed to argue, that it moil probably was difclofed 
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to the government upon the application for the licence % 
but this cafe excludes fuch a preemption. Lord Ellen- 
borough requires to be fatisfied that it was .the intention of 
the crown to extend the licence to the cafe: this, was not 
an iafulated opinion; but in Flindt v. Scott, after hearing 
from the prefent Chief Baron one of the moft powerful 
arguments ever addreffed to a Court, Lord Ellenborough 
Hopped the oppofite counfel, and gave judgment, and the 
like in Flindt v. Crohatt. All the decifions of the Court of 
Admiralty are in favour of the Defendant, with the Angle 
exception of their conHrudion upon that one claufe cited 
from the Coufint Marianne , in which that Court was 
wrong. Cafe of Hoffnung, 2 Rob . 162. Scott J. fays, if Un- 
lefs there are very exprefs words to this effect to be 
found in die licence, I am to confider its meaning as 
not going to that extent, but as giving fuch a liberty only 
to fubjefts of this country ; it is a licence to Briti/h fub- 
je£ts to import, &c., and, as I underftand it, they are to 
import on their own account. And if it appeared that the 
importation was on die account of other than Briti/h mer¬ 
chants, I (hould hold that under the terms of this licence, it 
could not be confidercd as a legal importation.” So here, 
this Court is not on account of any fuppofed and doubt¬ 
ful policy to go beyond the exprefs words of the licence. 
The crown alone is competent to decide on thefe ques¬ 
tions of policy. Coftnopolite , 4 Rob. 8. Scott J. “ Licences 
being high a£ts of fovereignty, they are neceffarily_/?rzc?i 
juris , and muft not be carried further than the intention 
of the great authority winch grants them may be fup¬ 
pofed to extend.” So, Jonge Johannes , 4 Rob. 263. « A 

material objeft of the controul which government exercifes 
over fuch a trade, is that it may judge of the particular 
perfons who are fit to be entrufted with an exemption 
from the ordinary reliri&ions of a Hate of war.” How 
can the government judge whether they will entruH this 
power to a perfon who is carefully concealed from them ? 
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in (he $afe of the Jonge GlaJJina , 5 Rob. 299•» there cer¬ 
tainly was a very drift application of the, principle. 
5 Rob. 14. Jonge Arend. A licence for a neutral to im¬ 
part, was held not well purfued, b .an importation in a 
Britifb (hip: “ there are many reafons why gorernn^tt 
might not be difpofed to permit Britifli fliips to t^fale 
with the enemy, at the fame time thata communication 
in neutral bottoms may be allowed.” That reafon is ap¬ 
plicable here. “ It would be infinitely too much, 
fays Sir W. Scott , “ for this Court to tajte pn itfelf to 
fay, that becaufe government has admitted the one, the 
ether is to be taken as virtually included.” So is it, a 
jii'-riy too much for a common law court, if it is too 
much for a prize court. In Rebin/on v. Touray, the 
terms of the licence were very peculiar: it was for a 
vcfTel bearing any flag except the Frewgp to proceed in 
ballad from any port north of the Scheldt to Archangel , or 
any other port of the White Sea. Lord ElUnborough. 
“ The object is manifeltly to procure a cargo of Ruffian 
goods to be brought into this country. It is not fpc- 
cifically to Siffkin , or to any other perfon to import, but 
for a fhip.” (Nothing can be more doubtful than this 
judgment.) He adds, “ Under a licence couched inYuch 
terms, we do not feel ourfelres warranted in faying that 
a Rtufian fubjeft may not ihip goods on board fuch vefiel, 
for tfie purpofe of their being brought hither.” But the 
Court mud be guided, not by confiderations of doubtful 
policy, but by exprefs words, or inevitable inference: 
more tender language could not be ufed than is found 
in the judgment in that cafe. Fenton v. Pear/on does not 
apply, which merely was, that the aflignees of a bank¬ 
rupt vendee, who had not paid for goods purchafed, 
fhould not, without office found for the crown, be per¬ 
mitted to plunder the, confignee of the alien enemy. 
Much ftrefs lias been laid, both by the now Chief Baron 
in his argument, and by the Court of. Common Pleas 
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in their late judgment, upon the claufe in the licence, 
“ notwithftanding all documents which accompany the 
fhip and cargo may reprefent the fame to be deftined to 
any neutral or hoftile port, and to whom foe ver fuch 
property may appear to belong,” and on the conflruftion 
given to this in the Coujine Marianne. £.Mansfield C. J. 
We did not rely upon this claufe in particular, but 
upon the ground of the general intent of that inftru- 
ment. It was certainly faid that it was extremely de- 
firable for the Courts of Wejlminjler Hall to agree with 
the Courts of Admiralty} but neither in the cafe of 
Morgan v. O/tvald , nor in that of Fcife v. Bell, was it 
necelTary for us to decide that point.} This conftruc- 
tion is erroneous, for three reafor.s : Firft, the word “ ap¬ 
pear” does not itfelf imply fuch conft ruCtion. Secondly, 
the context fhevi^it cannot have it. Thirdly, from the 
whole inftrument it is quite impoflible. The words 
“ reprefent” and “ appear” both evidently allude to the 
neceffity of maiking the property: nofeitur a fociis , namely, 
by the fabricated inftruments. The whole trade of the 
country is carried on by perjury, fwearing thefe inftru¬ 
ments are genuine, though all manufactured by one 
man in London. But, would the Court believe it, in li¬ 
cences which are reftricted to the (ingle grantee, or to 
other Britijb merchants, and exprefsly require the goods 
to belong to them, (till the fame words are found. The 
conftruftion muft be confident j the words cannot mean 
one thing in one licence, and another thing in another. 
In Hagedom v. Ba&ett, 2 Mattie £5* Seliv. xoo., and nu¬ 
merous other cafes, the licence is reftri&ed to Britijb and 
neutrals., yet thdfe words are found. This argument was 
firft ufed by Gibbs C. B ., when he was of counfel in the 
cafe of Flindt v. Larkins , which occurred juft after the 
principal cafe. But the queftion whether the property of 
Hamburghers under the influence of France , belonged to 
neutrals or enemies, had long before been difeufled otr a 
Vofc. V. 3 B fpecial 
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fpecial verdi£l, wherein wore thefe words; and the 
whole conteft would have been unncccflary, if thefe 
words would have extended to all per font.’ property. If 
it be laid that the {hipping-brokers fuggetl the language 
of thefe licences, the argument for their being ftriclly 
conllrued, is the ftronger, in order that this, which is 
a very great boon, may not be doled away without the 
exprefs intent of the crown. But the quellion of the 
conilru&ion of this claufe is not yet at reft, even in the 
Courts of Admiralty : it was lately raifed in a cafe at 
the Cockpit, and it was not there difpofed of, becaufe it 
became unr.eceflary to decide it. The general terms of 
tills whole licence arc fully fatisfied by legalizing the 
trade, without going to the extent of enabling an alien 
enemy not only to trade, hut to fue here. Thefe li¬ 
cences may be conftrucd liberally, but they ought to be 
conllrued rather ftriclly than looicly. No fimilar cafe, 
except Feife v. Belly lias been decided in favour of the 
trade: and in Flindt v. Larhir.s, Lord Ellenborougk C.J. 
truly faid, (( If thefe would admit a RuJjlan, they would 
admit a Frenchman , or .any other.” Next, the Plaintiff 
cannot recover in this action, inafmuch as the lofs of 
which he complains is occafioned by the a£l of his own 
government. Upon this point the Plaintiff calls on the 
Court to decide not merely the cafe before them, but to 
reverfc many other cafes ; confidently alleging, that Con¬ 
way v. Forbes, Maury v. ShalJsn, and Conway v. Gray, 
though decided and acquiefced in for five or fix years, 
are not law. ’J'^ erc * s no diftin£tion between the pre- 
fent cafe and that of Conway v. Forbes. Nothing could 
be more exprefs than the words of that policy: it was 
againft all kings and nations whatfoever, as fully as this 
is j but the Court held, firft, that every fubje£t is iden¬ 
tified with his ftate, and the a£l of the date is his own 
a&. adly. His own a£t {hall not be a ground of action 
againft a Briti/h underwriter. Lord EUenborough cer¬ 
tainly 
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tainly alludes here toToutengv .Hubbard, but does not found 
his judgment on it. No one has ever before doubted 
the doctrine of Conway v. Cray, and unlefs the counfel 
for the Defendant fucceeds in overturning it, he cannot 
prevail. He alfo impugns the cafe of Mennett v. Bon¬ 
ham : that policy contained every exprrffion favourable 
to the allured which this policy has, and much llronger 
circumllances for the allured than here. In cafe of 
lofs, capture, feizure, or detention, by any power what¬ 
ever, or under any pretence whatever, within the mean¬ 
ing of the policy, the underwriters engaged to pay within 
two months after notice. \_MnntfiAd C. J. Nothing 
can be llronger than the general words of the policy, but 
that chute adds nothing to them to enlarge the rifle ; 
the concluding words, “ within the meaning of the po¬ 
licy,” leave the liability juft where it was.] That licence 
was to Paider Bluhm and Simon, without any reflriiftive 
description, on behalf of tkcmfclvcs and others: not- 
witliilanding all the documents might reprefent the Drip 
to be dellined to any neutral or hoftile port, and to 
whomfoever fuch property might appear to belong. 
Lord J£lJenb<yough’s judgment there is moll forcible. 
In that cafe alfo were the words t( until fafely ware- 
houfed •" but thofe words may comprehend many cafes 
of rifle on the land, and therefore may be ir.fertcd for 
other reafons than for the fake of guarding againlt 
feizure by the government of the allured. If the licence 
had been cxprefsly to a RuJJicn , yet the infurance would 
not cover a lofs occafloncd by the act of his own go¬ 
vernment. JLe Blane C. J., though he differs from the 
Court, exprefsly upholds Conway v. Gray and Tauteng v. 
Hubbard. In all thefe cafes the majority of the judges 
have decided that Cenway v. Gray docs not conflict with 
Ufparicha v. Noble: but all agree that Conway v. Gray is 
good law. The policy in Conway v. Gray did embrace 
that lofs, as much as this policy embraces the prel'ent 
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Iofs. It is utterly impoilible that a man can infure 
again ft his own a£t: it is an unheard of doctrine. The 
fubjed of infurance mull be fome fortuitous accident. 
If a man were to infure that he could not wreck his {hip 
on the coaft of Holland , the Courts would not hear him, 
to in ft ft on fuch a coutrad. [Mansfield C. ). There 
is a wide difference between irlfuring again ft his own ad, 
and infuring againft the ad of his government. Heath J. 
There is a wide difference between infuring againft the 
confequerice cf his own ad, and infuring againft his 
own aci; the appointment of a captain is the affured's own 
ad, and yet he infures againft his barratry; but it would 
be abfurd to infure againft his own acl : it is impoflible.] 
In Hsrneyer v. Lujbington, 15 Eajl, 46. it was held a 
Plaintiff could r.ot recover for a lofs occafioned by his 
carrying fimuiateu papers without permiffion, though it 
was the wife ft thing he could do. Oftvell v. Vigne t 
ibid. ~o. is to the fasr.c effect. Yet the underwriters 
muit there equally have contemplated the neccfhty of 
carrying fuch papers, as here, of contravening the ads 
of the Rujfian ftite. [Mansfield C. J. and Heath J. The 
carrying fimulated papers was a wrongful ad; it is im- 
poflible to fay the aflureci could carry them without the 
confent of the underwriters ; who alone were to decide 
the queftion of the necefTity of them. The carrying 
them fubjects the {hip to confifcation from a new 
fource.] This infurance is at a premium of only 10 per 
cent, to return two ; the amount of premium is a cir- 
cumftancc which Lord ElUnborough notices upon the 
difeuffion of a fpecial verdi d in Simeon v. Bazett , reft- 
ing on the largencfs of the premium as evidence of the 
intent. [Mansfield C. J. and Heath J. We cannot go 
on evidence in a fpecial verdid, but only on the fads 
found.] 1 Vattel , c. 4. f 40. “ A political fociety is a 
moral perfon, as it has an underftanding and a will, of 
which it makes ufe for the condud of his affairs, and is 

10* capable 
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people confer the fovereignty upon any one perfon, they Feindt 

inveft him with their underflanding and will, and make 
over to him their obligations and rights, fo far as relates Some, 
to the adminiftration of the affairs of ftate, and the 
exercife of the public authority: thus the fovereign, or 
condu£tor of the ftate, becoming the fubjeG in which 
Tefide the obligations ami rights relative to government, 
in him is found the moral perfon, who, without abso¬ 
lutely ceafmg to exift in the nation, acts from thence¬ 
forward only in and by him. Such is the origin of the 
reprefentative character attributed to the fovereign. Ife 
reprefents the nation in all the affairs it was capable of 
managing as fovereign,” &c. The do&riue, therefore, 
in Can way v. Gray and Touting v. Hubbard is not new. 

It is an acknwledgcd principle of law that every man is 
identified with the acts of his own government. The 
Defendant Gray did not venture to bring a writ of error. 

1 ft, The trading was illegal ; 2. if not illegal, an alien 
enemy cannot fue through the medium of his trultee ; 

2. if he might in other cafes recover, yet he cannot 
recover for a lofs occafioncd by an act of his own ftate, 
bccaufe it is identified with his own a£t. 


Tuddy , in reply, admitted the doctrines held in Bran¬ 
don v. Ntjbitt, Potts v. Bell t and Co. JLitt. The only 
qucllion was on the eonftrtf&ion of the licence ; it is 
nor, like a grant of the crown, Jlriffi juris. [_Mansfield 
C- J. relieved the counfe] for the Plaintiff from the ne- 
ccflity of arguing this. Thefe licences are now no longer 
granted by the king under his fign manual, but inftead 
thereof, by a fecretary of ftate under the a£k 48 G. 3, 
c. 12d.; they arc to be conftrued, not as grants of the 
crown to individuals; for they are granted, not fb much 
for the benefit of the grantee, as for the benefit of the 
Country, which is in need of the commodities that are 
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licenfed to be imported : with rcfpe£l to grants of the 
crown, a trading licence bears not the flighted refem- 
blance to them. The crown parts with nothing. We 
confidcr it as fettled, (whether right or wrong is for ano¬ 
ther Court to decide,) contrarily to what w.i' .»t firlt held, 
that thefc licences are to receive the nr-.oft liberal contlruc- 
tion, bccaufe, even if the court of admiralty had not de¬ 
cided it, yet every one might difeern that they were 
granted merely for the benefit of the country ; ami if the 
Court were to fay that tliefe licences, granted for the 
purpofe of introducing thcle goods of which the coun¬ 
try hands in the greateft need, are to be conllrucd 
ftriclly, it would be a very flrange doctrine.]] The 
words “ to whomfoever the property may appear to be¬ 
long,” arc abfolute tautology, if they mean what appears 
on the documents, for that is already included in the 
word “ reprefer.t but “ appear” means “ judicially 
appear.” The pbiY.le in all courts of civil law is, “ it 
appears to the Court as the courts of common law fay 
“ it is conlidcrcd.” lint that (jueflion does not touch the 
cafe. It is not neccflary for the Plaintifi’to contend that this 
licence would enable the R/^TJan to fue here, bccaufe he 
is not the Plaintiff cn this record ■, but in IVells v. JVilluiws y 
I Ld. Ray. 282. it was held that an alien enemy licenfed 
might fue here. The terms of the licence were not fuf- 
ficiently adverted to by Lord ffl/enfan.ugk, when he fays, 
that the licence, under this couflruflion would {bullion 
French property *, fuch a confequencc cannot follow, for 
there are words excluding every French flag, i. e. French 
property. When a cafe arifes of a licence “ to Britijh 
ami neutrals, to whomfoever the property (hall appear 
to belong,” it may perhaps become neccflary, and will 
then be foot: enough, to decide whether the Court will 
reject one, and which, of two repugnant propolitions, or 
whether they are not both reconcileable, and mean that 
the Xhiltjh frail be the hand through which the property 

Q* iluli 
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(hall pafs, but that the property may he that of any one. 
No rcafoning has been adduced in unfwer to the realoris 
of the Court of Common Picas, in Morgan v. Ofwald 
and Feife v. Bell, nor to that of the Court of King’s 
Bench, in Robin[on v. Tourny , Robinfon v. Cheefewright ,' 
Ufparicha v. Noble, and Fenton v. Pearfon. The latter 
Court, in thofe cafes, confli£ls with itfelf. Fenton v. 
Pearfon is utterly irreconcilcable with their judgment in 
this cafe. Mcnnett v. Bonham , too, is now pending in 
error. A perfon to whom the benefit of a licence is 
extended, is to all intents and purpofe 9 incorporated 
with this nation, and to all podiblc purpofes renouncet 
the a£ls, intents, and motives, of his own government, 
if there can be fuch a renunciation. That this renun¬ 
ciation is poflible, was admitted in Ufparicha v. Noble. 
No anfwer has been attempted to the Plaintiff’s propo- 
fition,* that the intent of the party and the intent of the 
crown were principally to be attended to. In Conway 
v. Gray there were not the words *« until fafely ware¬ 
housed,” which are here. Even if Conway v. Grav be 
law, there is that manifeffc and leading diftindtion be¬ 
tween the cafes, which is noticed by Lord Elienborough 
in Simeon v. Bazett, that in the one cafe the rifk of acts 
of his own flatc is contemplated, in the other not. It 
was contended by Lord Mansfield and others in parlia¬ 
ment, to be the true policy of the country, to keep the 
infurance trade, for that the premiums were more ad¬ 
vantageous than the Ioffes noxious. The finding the 
intent of the underwriter to contemplate this particular 
commerce is immaterial, for it could form no ingredient 
in the judgment of the Court, without conftruing the 
contract by external evidence. OfwalJ v. Vigne and Hor- 
tieyer v. I.ujhinglon have no relation to this cafe. Morgan 
v. Ofwaid differed only in this point, that there was not 
the word*** others,” but Sijfkin only. There it was held 
by both Courts that the voyage was legalized by the 
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licence. As to the appreheniion that the indulgence of 
the crown ihould be doled away,'it i*> the very ftnew 
and ftrength of the trade of the country; the Plaintiff 
feeks to amplify end enlarge it; tlie Defendant to tlole 
it away. The licence obtained by iru.it have 

operated, not as a licence to an inanimate chattel, a (hip, 
but tQ a moral agent. [Hiath J. a.v.] 'i'he Court of 
King’s Bench, therefore, have deierted their former 
opinion. Without faying that the doctrines of a comnjon 
law court ate to vary their rules of confirmation with 
political events, as perhaps tliofe of an admiralty court 
may, or may not, no common law court has ever held 
that licences were to be ftrictly interpreted. In Men- 
nett v. Bonham, if the claufe “ until fafely warelioufed” 
exifted, it was never argued on, or prefented to the 
Court, whofe judgment in no degree refts on it. No 
muthority has been cited from the law of nations that 
the principle, that the will of the (late is the will of each 
individual, had been applied to the contracts of indi¬ 
viduals the general proportion from Vattel, that a na¬ 
tion is a moral agent, does not go that length. No 
authority previous to 1 cut eng v. Hubbard countenances 
that proportion. In Robtnfon v. Touray the licence is 
materially different. 

Cur. adv. i wit. 


Judgment was now pronounced in the abfence of 
Gibbs C. J. who had been of counfel in the caufc, and 
Wood B., who was confined by indifpofition, by 
Thomson C. B. His Lordfhip (fated the declaration 
and the fpecial verdicl at large. The merits of this 
cafe muff mainly, if not entirely, depend- on the 
and operation of the licence, under which the cargo, the 
fubje£t of the infurance in queftion, was Hupped. If 
the fliipment made under the fanction of the licence 
is legal, then the infurance on it muft be fo too, 

and 
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and the underwriter is rcfponfible for the lots that has 
happened by the feizure of the cargo, unlefs he caff 
eftabliih fome good ground for being difcharged from 
that refponfibility. It is proper to confider the nature 
and end of fuch a licence as the prefent, iflued by the 
government of this country during hoftilities with fo¬ 
reign nations; there can be no doubt but that the fo- 
vereign may, during a war, equally licenfe the trading 
of any of his fubje&s with an enemy, or hcenfe ene¬ 
mies to trade with his fubjects. The great object of 
obtaining fuch an intercourfe by fuch licence, was to 
provide the means of exporting, notwithftanding the 
preflure of war, the manufactures of this country, and 
to receive in return from the other country fuch articles 
as we moll ftcofl in neecd of; and that was particu¬ 
larly the cafe with refpect to Rujffia: wc wanted the 
produce of that country in general, and efpecially the 
article of naval Itorcs. And thefe licences to trade, 
however they may have been formerly ct-nftrued ftridly, 
are now in all courts conftrued more liberally, and fa¬ 
vourably to trade, in order to cffeCtuate the benefits in¬ 
tended to refult from them. There is in the prefent in- 
ftance nothing, either in the terms of the licence, or in 
the principles of public policy, which ought to reftrid 
the operation of the authority given to the exportation 
of property belonging to the fubjeCts of this country 
only; on the contrary, the licence is granted to Gnjtc.- 
vus Flindt and Co. of London , merchants, on behalf of 
themfelves and others, to export a cargo from Lcndcn 
to Archangel* being an enemy's port, and to import from 
thence in the fame (hip a cargo of fuch goods as are 
permitted by law to be imported, (with fome excep¬ 
tions,) to any port in the United Kingdom, notwith¬ 
ftanding all the documents which accompany the {hip 
and cargo may reprefent the fame to be deftined to am- 
neutral or hoftile port, ;md to whomfoever futh pro- 
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Anti thrfe terms have been adopted for’that very purpote, 
which term* in the opinion of the very learned Judgr td 
the Court of Admiralty, (as appears from the cafe *d f ^ K * 
Ccu/ine Jifariannr,) have in that court been held to exclude 
all inquiry in whom the property is verted. Our govern¬ 
ment, in licenfing a trade dire&ly with the enemy at this 
port, muft have had a view both to exportation anil im¬ 
portation. Why may not the licence be conftrued to 
permit the exportation of a cargo by an enemy to that 
hoftile port, from whence the return cargo is to be im¬ 
ported ? The cargo exported from this country muft 
neceffarily be configned to, and ultimately become the 
property of a foreigner at that port: why then may it 
not be permitted to the foreigner at once to acquire the 
property here, and to export the goods by his agent in 
this country ? In Fcife and Another v. Bell, 4 Taunt. 4. 
under a licence to a Briti/b merchant by name, on behalf 
of himfelf and others, to export a cargo to St.PeterJburgh, 
and to import a cargo from thence j though an alien 
enemy was interefled both in the exported and imported 
cargoes, yet the Court of Common Pleas held that it was 
no objection to the Plaintiff’s recovering on their infur- 
ance. In Morgan v. Ofivald , 3 Taunt. 554. a queftion 
arofe upon a licence granted to a Briti/b merchant, that 
a fhip might go to an hoftile port, and bring home a 
cargo of goods. It permitted a veffcl, bearing any flag 
except the French , to proceed in bailaft from any port 
north of the Scheldt , to Archangel, or any other port in 
the White Sea , there to load a cargo of fuch goods as 
were permitted by law -to be imported, (with fome ex¬ 
ceptions,) and to proceed with the fame to a port of the 
United Kingdom. It was held, that licence authorized 
the importation of good s, the property of an alien enemy, 

tho 
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the fubjeft of that hoftile country, and therefore autho¬ 
rized him to infure and to enforce his contract of infur- 
ancc in the courts of this country. In the cafe of Robin - 
fan v. Touray , I Mnule Es* Sehu. 217. which arofe on the 
lame (hip, licence and policy, the Court of King’s Bench 
adopted the fame doflrine. In the cafe of Fenton and 
Another, Affignecs of Rennauds, Bankrupts , v. Penrfon , 
15 liajl, 419. the Court of King’s Bench determined that 
a trading licence from the crown to Briti/h merchants to 
lend a Ihip in ballad: to an enemy’s port, there to receive 
and load a cargo, and import it into this country, by le¬ 
galizing the purchafc by the fubjefl, legalized the fale 
by the enemy, and impliedly legalized his right to flop 
the goods in trnnfttu , after their arrival in port here, upon 
the intermediate infolvcncy of the vendees, the whole 
price not being paid, and the part that had been paid 
being offered to be refunded \ and that the alien enemy 
was permitted to employ an agent here for that purpofe. 
The affignccs of the vendees, who had become bank¬ 
rupts, were therefore not allowed to recover againft him 
in an action of trover. The fecund objeflion made to 
the Plaintiff’s recovering in this cafe, was, that the under¬ 
writers were not anfwerable for this lot's, becaufe it was 
occafioned by the a£l of the Ruffian government, to which 
the perfons intercfled mull be fuppofed to have given 
their affent, they being Ruffians. And in lupport of 
that pofition two cafes were cited, Touteng v. Hubbard, 
3 Bof. Es* Pull. 291. and Conway v. Gray, 10 Eajl, 554. 
The lirll was a cafe where a Briti/h merchant chartered 
a Stuedi/h Ihip on a voyage to St. Michael's for a cargo of 
fru ; t, and the charter-party contained the ufual excep¬ 
tion againft the reftraint of princes and the fhip being 
prevented from reaching St. Michael's within the fruit 
fc.ifon by an embargo laid on Swedfh veffels by the 
Pr'itijh government, the quell ion was, whether the 
SiVidif/i owner acquired a right, bv proceeding on the 
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voyage after the embargo was taken off, (when it was too 
late to obtain a cargo,) to recover the freight againft the 
Britijb merchant. The Court determined that he had no 
fuch right; and they went farther, and determined, 
what was not then a queftion before them, that an in- 
furance upon the property of a foreigner againft a loft 
remotely occaHoned by an a£t of his own ftate would be 
illegal. It was not the main qu ?ftion in that cafe, though 
certainly it was fo decided. The cafe of Conway v. Gray 
proceeded in a degree on the authority of Tcuteng v. Hub- 
hard. In that cafe it was decided, that an American fub- 
3 eel could not recover for a lofs fuftained byreafon of an 
embargo laid on in one of the ports of his own country by 
his own government. But thefe decifions, even fuppofing 
them to be correct as applied to the cafes in which they 
were made, do not affect the prefent cafe; for if this 
licence is to be deemed, (which I think it is,) fufficient 
to cover the Rujfum property, and authorizes a trading 
to the enemy’s port; that incidentally legalizes the in- 
furances made on that property, which muft prote£l it 
throughout, till the conclufion of that rifle, juft as if it 
had belonged to Briti/fj fubjcfls. The underwriters 
knowing that thefe goods are going to Rujfia, to an 
enemy’s port, and being willing that the adventure 
(hould proceed with fimulated papers and documents, 
affent to the defign of the owners of the goods to contra¬ 
vene the regulations of that country, to which they arc 
to be configned, and take on thcmfelves the rifle of con- 
fifeation in the event of the fraud being dete£ted. The 
effect of the licence is, to convert this RuJ/ian t though 
an alien enemy, as it were, into an alien friend, and fo 
far to feparatc him from the a£ls of his government, as 
concerns the fubjeft matter of this licence. Lord 
JEllenbcroughy in the cafe of Ufparicha V. Nob/e t 13 Eajl* 
332. has delivered himfelf fo forcibly and clearly on 
that point, and the c'urcum fiances of that cafe in many 
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tefpe£ls refemble the prefent fo much, that I (hall make 
no apology for dating that judgment at large. [His 
Lordfhip then dated that cafe, and read the whole of 
Lord ElUnborougk 's judgment thereon,] adding. This 
opinion feems to go all the length of edablilhing the 
right of this Plaintiff to fuc anti recover in the prefent 
caufe, though it is perfectly well known that his Lord- 
ihip has not entirely adhered to the judgment he had for¬ 
merly given, but that, on the contrary, in the cafe now 
in judgment he contrails it with the opinion he had 
given in the cafe that has been cited. The refult of the 
whole is, that we are clearly of opinion, (though the rea- 
fons of that opinion, I ought to fay, are my own only,) that 
as the cafe appears, the licence legalizes the whole rranfac- 
tion, the infurance in quedion was properly made, and 
the circumdance that the confifcation of the property 
was made by the Rujfian government, will not affe£t the 
Plaintiff’s right to recover in this action. And therefore 
the judgment of the Court of King’e Bench ought to be 
reverfed, and judgment ought to be given for the Plain¬ 
tiff. 1 fhould add, that Mr. Baron JVood, who is pre¬ 
vented from attending by indifpofition, concurs in the 
judgment of the Court. 
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Judgment for the Plaintiff. 
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KEGUI-A GEN'^RALLS. 

JT „ cuprum, That tn>m ^ thc ] f "■ 
* thi< prrfcnt 7rtnir\ term, the tc.il-ciJk'e Hull he <>pce 
fieni eleven in the morning ti!l :iu» in the afr> moon, 
nrul from five to fcivn in the evening, during term, ;inJ 
for ten days after every ifliiablo term, and one week 
after every other term; and from eleven in the morning 
till three in the afternoon at all other times. 


V. Ginns. 

J. llr.ATH. 

A. ClIAMliRE. 
R. Dallas. 


END OF TRINITY TERM. 



CASES 

ARGUED and DETERMINED 

IN THf 

Court of COMMON PLEAS, 

AND OTHER COURTS, 

I X 

Michaelmas Term, 

In the Fifty-fifth Year of the Reign of Georgf III. 


Jordan Pello. a r ov. 

Renshaw v. Leame. A "tv. s8. 


pELL Serjt., in the firft of thefe caufes, and in the 
laft Onflow Serjt., moved for a dijlringas , upon 
affidavit that an attempt had been made to fummon each 
of thefe Defendants at his place of refidence, and that 
his wife had thereupon Rated that the Defendant was 
out of the kingdom. Neither of the affidavits proceeded 
to (late any furmife that the Defendant was gone abroad, 
or continued abroad, for the purpofe of delaying the 
Plaintiff, or any other creditors, of their debts. 


The Court wil' 
not grant a dif- 
tringas againft a 
Defendant who 
has gone abroad, 
without proof of 
his abfenting him- 
ielf with intent of 
avoiding procefs. 


The Court held, that although the words of the act 
51 G. 3. c. 124./. 2. were not exprefs to that point, the 
reftri&ion which the Court had uniformly impofed on 

granting 
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granting this procefs in cafe of abfence from the realm* 
was to confine it to cafes where that fa£l could be Rated, 
and they 

Refufcd the Rule. 

In the firft cafe Gibbs C. J. intimated that there was 
no mode of proceeding, under fimilar circumilances, 
except by outlawry. 


Eyre v. IIulton. 

h id to^ad^ftat* 0 Defendant had been holden to bail on an affidavit 

ing that the De- °f the Plaintiff that the Defendant was indebted to 
fendant is indebted him in 3000/., for money paid, laid out, and expended 

the *Plaindfffor ^ ky (the Plaintiff) for the ufe of the Defendant, but 

the ufe of the De- not adding that it was paid at the Defendant’s requeft. 

fendant, is fufii- p e // gerjt. moved to difeharge the Defendant out of 
cient, without ad- . 

ding that it was cuftody upon h:s entering a common appearance, upon 

paid on the De- the infufliciency of the affidavit. The only exprefiion 

fendant s requeft. j iere f rom which it could bt collected that the Plaintiff 
bo, tor money 

had and received has a right to arrefl the Defendant, is the word in- 

fcy the Defendant debted, and it could be collected from that word only 
to the ufe of the . _ _ , _ _ _ ^ J 

Plaintiff. by inference. In Perks v. Stevens , 7 Eajl, 19,4. an affida¬ 

vit that the Defendant was indebted to the Plaintiff for 
goods fold and delivered, without adding that they were 
fold to the Defendant, was held infufficicnt. 

Gibbs C. J. In that cafe it did not appear to whom 
the goods were fold ; it might be a fale to the Defend¬ 
ant, or to another for whofe debt he had made himfelf 
refponfible, therefore the nature of the debt did not fuf- 
ficiently appear; if it had been faid that the goods were 
fold by the Plaintiff to the Defendant, that would have 

beat 
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been fuificicut. If the precifion now contended for 
was requifite in one cafe, it mult be neceffary in another. 
It would be impofliblc to exact, in the cafe of an action 
for money had and received, that the Plaintiff fhould 
fwcar it was had and received by the Defendant to the 
life of the PlaintitF at the Defendant’s requeft; for, in 
far the greater number of cafes, that the money is re¬ 
ceived to the Plaintiff’s ufe is only a conclufion refulting 
from the conltru&ion which the Plaintiff, fwcaring to 
the heft of h ; s judgment, puts upon a tranfa£Hon from 
which lie conceives a debt to refult, but no requeft in 
fac'd is made by the Defendant. 

Rule refufed. 


7 ®5 

1814. 

Eyre - 
•v. 

Hucton. 


Miles v. Rose and Another. 


A'ov. 8. 


'J'lIIS was an aftion upon the cafe for obftru&ing the 
Plaintiff’s barges in navigating a certain navigable 
river called Rainham Creek: and upon the trial of the 
caufe by a common jury at the laft Chelmsford furnmer 
affixes, before I.e Blanc J., a verdict had paffed for the 
Plaintiff, which Brfl Serjt. now moved to fet afide. He 
ltarcd that the Plaintiff proved that the place was a creek 
running down from a bridge called Red-Bridge, in Ejjlx, 
to the Thames, in which creek the tide flowed and re¬ 
flowed as far as that bridge ; and that boats and veffds 
came up the creek: but on crofs examination it ap¬ 
peared that nearly all the vcilbls came to load or dif- 
charge cargoes at a wharf of the Defendants’ on the 
fide of the creek near Red-Bridge : a few boats, how¬ 
ever, had landed their cargoes at Red-Bridge, not at the 
Defendants' wharf that boats with parties of pleafure 
had been known to fail up the creek, and boats came 
with perfons who cut reeds :vcag the banks of the 
VoL. V. ? C creek. 


The flux and 
reflux cf the tide 
is prima faiL evi¬ 
dence of a na¬ 
vigable river. 

But not abfo- 
lutely inconfiftent 
with an exclufive 
right. 

. A judgment in 
an action on the 
cafe, diUffinning 
an exclufive t i.-ht 
to a river, is ftro.ig 
evidence in ano¬ 
ther action trying 
the fame right. 

But not con- 
clufive. 
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Miles 


*v. 

Ruse* 


creek. That for the Defendants, who claimed the foil cf 
the creek, it was proved, that they pur chafed, for a 
large price, their premifes, which were conveyed to 
them by the description of Rainbam wharf r.:id creek. 
That the creek was not navigable till the prcdeceflbrs of 
the Defendants had, at a conGdcrahlc expence, made it 
fo, and erected a wharf j that the Defendants had, for 
many years, received from the owners of vefl'cls which 
frequented their wharf, and amongft others from the 
Plaintiff himfelf, not only wharfage, but alfo tolls for 
navigating the creek. He was not inftrui 5 kd to (late 
that Le Blanc J. was diflatisfied with the verdict. The 
queftion was of great importance to the Defendants, 
and this verdict would bind their right for ever. 


Gibbs C. J. Upon the Defendants’ own (hewing, 
the cafe is extremely doubtful. The (lowing of the 
tide, though not abfolutely inconfiflent with a right of 
private property in the creek, is (trong priunl facie evi¬ 
dence of its being a public navigable river, and the cut¬ 
ting of reeds is a very ftrong act indeed, and even as to 
the pleafure-boats, if a perfon wifhes to protect his ex- 
clufive pofieflion, he mult keep up the evidence of his 
right by guarding it againft intruders. The judgment 
in this cafe, though it is evidence, and (trong evidence, 
in another a£tion, is not conclufive evidence, as was 
determined in this court about 30 years fince in the cafe 
of a water-courfe. The Court faw no ground for 
granting a rule. The Defendants might provoke an¬ 
other action if they thought that they could produce 
(tronger evidence in fupport of their right. 


Heath J. The flux.and reflux of the tide is ftrong 
primA facie evidence that this was a navigable river, 
and as for the circumftance of the Defendants fcour- 
ing the channel, they might have done that for their owu 
convenience. 


Rule refufed. 
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Waugh and Wife, Adminiflratrix of Phillips, 
v. Bussell. 

TN debt on bond, and over craved, the condition fet out 
A by the Plaintiff, was, that if the Defendant, his heir- 3 , 
Sec. fhould pay to lilizub.lb 'Phillips the inteftate, her 
executors, See. the full fum of too/, by fix equal pay¬ 
ments, that is to fay, ti e fum of 1 61 . 13/. 4//. each and 
every year, with intcrelf on the fame, the firft payment 
to be made good uul paid on the 3d clay of OP.cber 1812, 
ami the fame fum annuaify on the 3d day of OPolcr in 

each voar with intereft, until the full fum of tool. 
* 

fliould be pai :, without fraud, Stc. according to the true 
intent and meaning of that condition, then the bond 
fliould be void. The Defendant pleaded non eft faclum; 
ami upon the trial of the caufe before Chambre J. at the 
fittings in London after Hilary term 1S14, die proof was, 
that the bond, which had been prepared by a fchool- 
maider, was left in bis cuftodv, as a friend of the parties; 
he difeovering that the word hundred had been omitted 
in the luft place where the condition above fet out 
ftates it to occur, fo that when the bond was executed, 
the condition was for payment of the inftalmencs “ until 
the full fum of one pounds fliould be paid,” he without the 
knowledge of either party, interlined the word hundred 
between “ one” and «* pounds.” The Defendant in¬ 
filled that the a£lion could not be maintained, for that 
either the alteration had whollv avoided the bond, or elfc 
the declaration Varied from the bond fucli as it originally 
was executed. Chambre J. nonfuited the plaintiff, re¬ 
ferring the point. 


Nov . 8. 


Bond, condi¬ 
tioned to pay 
loci, by fix equal 
payments of 16/. 
13 j. 4(1. on the 
3d of October in 
every year until 
tl.e full fum of 
one pounds was 
paid. A ftrangcr 
infertec! the word 
hunched between 
one und pounds ; 
the Plaintiff, 011 
oyer craved, fet 
it out as being 
“ until the full fum 
of 100/. was paid,” 
and held a fatal 
variance. 

But the fenfe 
being fufficimitly 
nianifelt before 
the alteration, that 
the condition was 
for payment of 
ice/, by fix yearly 
infiaiment: of 
it*/. 131. 4 d, held 
that the infertion 
of the word hun¬ 
dred did not alter 
the fenfe, and was 
therefore immate¬ 
rial, and did not 
deftrov the bond. 


Vaughan Serjt. in Eajltr term 1B14, obtained a rule 
nifi to fet afidc the nonfuit and have a new trial, upon 
the grounds, 1. That the interlineation was of an im- 

3 C 2 material 
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Waugh 

v. 

Bussell. 


material word, the funfe of the condition being fu(H- 
ciently apparent without it, and not altered by the in- 
fertion, and that an alteration in an immaterial part 
would not vitiate the bond, even if made by the obligor, 
a fortiori , by a ftranger. 4 Co. Dig. 1 66. Fait. F. 1. 
2dly, That a variance in l'mall things will not vitiate ; 
the Plaintiff did no more than read the bond as it ought 
to be read. 


JBr/f Serjt. in the fame term (hewed caufe againft 
that rule. He contended that the condition, fuch as it 
was drawn, was infenfible, that the Defendant (hould 
continue to pay inftalments of 1 61 . 13s. 4 d. until the 
fum of 1 /. was paid ; the bond had, therefore, been al¬ 
tered in an important part, which materially affe&cd 
the fenfe. As to the fecond point, it was not, as was 
fuppofed, a flight variance in dating the bond in the 
declaration, wherein it was not ncceffary to adhere to 
the words of the bond, but only to purfue the fubftance : 
but upon oyer craved the indrument mud be literally 
fet out according to the tenor; and the flighted variance 
was fatal. The word hundred in the paper produced 
could not be read as part of the bond. 

Vaughan in fupport of his rule urged that the perfon 
who had made die alteration mud be confidered as the 
agent of both parties. It was not neceffary in declaring 
to fet out a literal tranfdript of the bond, it was fufficient 
to date the fubdance. Holman v. Burr&ugfj, Salk. 658,9. 
The Plaintiff declared in covenant on a deed dated 30th 
March, anno domini 1701, anneque regni W. 3. 13., and 
on oyer the deed was dated 30th March 1701, and no 
year of the reign ; and upon demurrer for the variance, 
the Court held it no variance, for it was implicitly in 
the deed. So is it here implicitly in the condition, that 
the indalments of \ 6 l. 13J. 4 d. (hall be continued until 
the 100/. be paid and no longer. So, Roberts v. JWar- 
nage , ibid. 659., the Plaintiff declared that the Defendant 

by 
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by his bond concejftjfet fe tcneri to the Plaintiff in 40/. 
folvcndis to the Plaintiff, and, on oyer, the bond was to 
be paid to the attorney or afligns of the Plaintiff. The 
Court held the teneri made it a debt to the Plaintiff> and 
payment to the Plaintiff or his attorney were the fame 
thing, fo the variance was immaterial. 5 Co. Dig. title 
Obligation , B. 4. So, a fmall variance between the 
obligation, upon oyrr, and the declaration, does not avoid 
it, as if the declaration be upon a bill ** that he will 
pay,” £cc. and ilie bill fays ** if he pay,” &c. 3 Lev. 66 . 

Cull ami Ux V. Sarmin. 

Gibbs C. J. This is not a queftion for lawyers on 
the com'truction of the bond ; the cafes cited are good 
law, but not applicable. In thole cafes the declaration 
may be right, and yet may not contain a fingla word 
that is contained in the bond: it is only neceffary to 
Hate the legal claim which arifes by reafon of the bond. 

But after oyer and non eji fafittm pleaded, the queftion is, 
whether the tenor fet out is the fame as the tenor of 
the bond executed, and I do not apprehend- it would 
fuffice that it Qiould agree in fubftance. The cafe in 
Levinzy when examined, is only becaufe the Plaintiff 
added an e final to the name of the widow Sarmine, and 
the Court fay, mis-fpelling will not vitiate an obligation. 

Chief Baron Comyn has certainly mifunderftood that 
cafe. Confider the reafon of the diftindtion. In a de¬ 
claration it is only neceffary to ftate the legal effedt of 
the inftrument: but on oyer the Plaintiff profeffes to 
produce a copy of it, as of the deed by which he a Herts 
that the Defendant is bound; and if it is not the true 
copy, the Defendant may fay, that is not the deed 
he executed. We fhould be glad to relieve the Plain¬ 
tiff, but it is not in our power. The Defendant has a 
right to fee the inftrument exadily as it is, and to make 
the molt of the errors therein contained. 

Rule difeharged. 

The 
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The Plaintiffs having brought another action upon the 
bond, and on oyer fet out the condition fuch as it was 
originally executed +* until the /ull fum of one pounds 
is paid,” upon the trial of the caufe at the Glouctjlrr 
fuinmer aliizes 1814, before Dallas J. the jury found a 
verdidl for the Plaintiff' on the idut* of non rjf j.tch/m, 
which Eejl Scrjt., with the ptrniiffion of the learned 
judge, now moved to lot afide, upon the ground that the 
interlineation of the word “ hundred” had been made 
by a (hanger in a material part, and had deftroyed the 
bond. In fupport of this prcpt-fnion, he cited J'iypci :'s 
cafe, 11 Co. Rcj>. 27., 2d >./, “ that when a deed is altered 
in a point tnateri.il bv the Plaintiff' himl'df, or bv any 
(hanger, without the privity of the obligee, be it by in¬ 
terlineation, addition, rating, or the drawing of a pen 
through the midtl of any m aerial word, that the deed 
thereby becomes void.” S. P. Cro. El. 626., Aiarlhnm v. 
Conation. This was an alteration in a material part; 
for the bond, as ic was executed, was repugnant and in- 
fenfible : the introduction of this word “ hundred” had 
altered the nature and effect of the bond. That the 
obligee fhould lofe his fecurity, was a hardfhip occa- 
fioned by his own default, whofc duty it was fafely to 
preferve it in his own cuftody, left it fhould, be altered 
to the prejudice of the obligor. 


Gibbs C. J. We think that on the Defendant’s own 
{hewing this was an immaterial alteration : for, according 
to his argument, if the alteration leaves the fenfe what 
it was before, it is immaterial. We think this alteration 
does leave the fenfe of the bond what it was before; for 
the condition of the bond is, that the full fum of 100Z. 
Dial! be paid ; it goes on to preferibe how it (hall be paid, 
viz. by fix equal payments of 1 61. 13 s. 4 d. in each and every 
year: it adds, until the fum of “ one pounds” (hall be 
paid ; but it is fufiiciently manifeft that the word «* hun¬ 
dred” is there accidentally omitted, and what has pre¬ 
ceded 
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ceded ha$ fufficiently {hewn what was to be done. The 
fentence is made intelligible by the* context. "We there¬ 
fore think that the addition of the word ** hundred" 
fupplies nothing but what could be underftOod before it 
was inferred, and is immaterial, and therefore does not 
avoid the bond. 


1814. 


Waugh 


Bussell. 


Heath J. Enough of the condition is fenfible to 
fla-w the meaning of the parties, and the infenfible part 
may be rejected as’ furpiufage and immaterial. 

•’J'hc reft of the Court concurred in 

Refuiing the Rule. 


Anthony and Another v . Moline. 
The Same v . Waters. 


Nov. X. 


' jpHESE were actions upon two policies, the one dated 
29th Aug: if}, the other 3d Sep Umber 1810, at and 
from Lond'jti to Konigsberg, or any ether port in the 
Bo.ltic, free from feizure in the port of difeharge, with 
liberty to feck, join, and exchange convoys, to carry 
Emulated papers, and a Briti/b licence, upon goods by 
the (hip InJujlrie, including the riik of boats to and from 
the (hip, with liberty to proceed and fail to, and touch and 
Itay at any ports or places whatfoever, for the purpofes of 
loading or uttloadiug goods, or of obtaining information 
or papers, without being deemed a deviation, at 16 gui¬ 
neas per cent. , to return 8 per cent.; in cafe of capture 
to pay within two months after advice thereof received, 
without waiting for official documents. Upon the trial 
of thefe caufes at Guildhall, the firfl at the fittings after 
Hilary , the laft at the fittings after Trinity term, 1812, 
before Mansfield C. J., it appeared, that of the two Plain¬ 
tiff's, who were partners in trade, and Prujfian fubje£U 

3 C 4 born, 


Two neutral 
PruJJians, one of 
them refident in 
England, the o!hcr 
at Kouijberg, 
having a licence 
to export to all 
Baltic ports, fome 
whereof were hos¬ 
tile, are not pre¬ 
cluded from re¬ 
covering on an 
infuranee of goods 
exported, and con- 
fiicated by an a<fl 
of the Prujp.et’i 
government, the* 
neutral. 
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Anthony 

«. 

Moline. 


born, Anthony had for four years been, and (till was 
refident in London , the other redded and had a houfe 
of trade at Konigsbtrg. One of the principal fecreUries 
of ftate, in purfuance of the ftatute 48 G. 3. r. 129. 
and of a fpecial order of council, granted to Dutton and 
Rey nsltls , “ on their petition on behalf of theml'ehvs and 
different merchants,” a licence on the like behalf, dated 
24th Augujl 1810, permitting them to export on board 
the Indujlry , bearing any flag except the French t a cargo 
of Briiifb manufactures, BritiJIj and foreign colonial pro¬ 
duce, Eujl India goods, and fuch goods as were per¬ 
mitted by law to be exported, (except hemp,) from I.on- 
don to any port of the p.iltic not blockaded; with liberty 
to touch at Gothenburg for frefh clearances, and to import 
from any port of the Baltic not blockaded, grain, if 
importable by the corn-laws, and fuch goods as were 
permitted by law to be imported, (except flockfifh and 
fifh>oil,) to any port of the United Kingdom ; the mafter 
to be permitted to depart to any port not blockaded, 
though all accompanying documents might reprefent the 
deflination to be to any neutral or hoflile port, and to 
whomfoever fuch property might appear to belong, with a 
provifo for indorfing the (hip’s name, tonnage, and time 
of clearance, and for convoy, and depofiting the licence, 
which was to remain in force till 1 ft Jan. 1811. The 
requifite indorfements were duly made on the licence, 
which was put on board, and the (hip (ailed, and on 
the 10th November anchored in the open roads off 
Pillau , in a place where veffels were not known to un¬ 
load : the mafter was fome days after dire&ed to fail for 
Liebau , which he had not yet done, when. On 2 iff No¬ 
vember , the (hip and cargo were taken by a Prvjfian 
military force, iffuing from the town of Pillau , in the 
place where (he had firft anchored; the captors firft 
discharged part of the cargo in lighters, and then brought 
the (hip further in towards the (hore; (he was after¬ 
wards condemned, as coming from England , by the Pruf* 

Jian 
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fan government, under the adoption of the Berlin and 
Milan decrees, which took place on 28th October 1810. 
The jury found a verdict for the Plaintiff, exprefsly find¬ 
ing that the ihip, when captured, was uot in her port of 
difeharge. 


1814. 

<--» 

Anthony 


v• 

Moline. 


Vaughan Scrjt., in Eafler and Michaelmas terms 1812, 
obtained rules ttiji to fet afide the verdict and enter a non- 
fuit, or have a new trial, upon two grounds ; firft, that 
this was a capture in the {hip’s port of difeharge, on the 
extent of which he conceived the jury had received a 
mifdireftion ; idly, that as the capture was by an a£t of 
the ftate of which the Plaintiffs were fubjccls, they could 
not recover •, the latter of which points his Lordlhip had 
referved at the trial. 


Shepherd , Lens , and Befl Scrjts., in Michaelmas term 
1812, and Hilary term 1813, {hewed caufe againft the 
rules; and Vaughan and Rough Serjts. endeavoured to 
fupport them. Upon the firft point, the Court held that 
the queftion, whether in port or not, was a queftion of 
fa£t, which had properly been left to the jury. Upon 
the fecond, the counfel for the Plaintiffs cited Morgan v. 
O/wald, ante , iii. 554. Hadley v. Clarke , 8 T. R. 259. 
and U/paricha v. Noble , 13 Eajl, 333- The counfel for 
the Defendants relied on the cafes of O/tvell y. Vigne , 
15 Eajl, 70. Horneyer v. Lnjhington, 15 Eajl, 4 6. I Vattel. 
book l. chap. 4. (ante, 692.) Touteng v. Hubbard , 3 Bof. fs* 
Pull. 291. Furtadox. Regers, 3 Bof. 5 s* Pull. 191. Con¬ 
way v. Gray, 10 Ea/l, 536. Mennet v. Bonham , 15 Eajl, 
496. and U/paricha v. Noble. 

The counfel for the Plaintiff urged that the illegality of 
infurances on enemy’s property had no application to the 
prefent cafe. The a£t of the ftate was not neceffanly 
the aft of each of its fubjefts. The licence indicates, 
at leaft, an intention of Great Britain to afford every fa¬ 
cility to trade with all ports of the Baltic indifcriminately, 

Prujftan 
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-Prujfian as well as hoftiie, and the Plaint;(I', by applying 
for arid acting under it, indicates the fame intent, and 
fevers himfelf from thfc adt of his llate. The principle 
is intelligible on which infurance on hoftile property is 
illegal, namely, that a Brilijb fubjcdl fliail not oppofe by 
his adls the iutercfls and adls of his own government; 
but there is no reafon why a Britijh Court fhould declare 
illegal the act whereby an alien furthers the views of 
this government, in contravention of the adls of his 
own. The contrary principle fhould rather prevail, and 
they have a right to feeure thcnifelves by aflurancc f rom 
the ail of the ir own government. The property is nor 
feiited from them hccaufc they are performing the duty of 
i'rujji.iti lubjocls, but becaufe, in obedience to cur poiicy, 
they are furthering lir.gljb commerce: in their own courts 
they would be condemned as ttnglijh. They ought not 
to be fubjcdl to the difauvantages of both charadlers. No 
difability or incapacity arifes from their being Pruffian 
fubjecto. Touting v. Hubbard went on the ground that 
the Swede, being flopped from doing that which he would 
otherwife have been obliged to do by his contract, by an 
adl of ours, an embargo hoflile to him and his, could not 
ufe that as an excufe for not going, and therefore could not 
enforce payment. If the events which have happened had 
been forefeen, the licence would have made that provifion 
againft them in exprefs terms, which it has now only 
included under a general profpedlive provifion, legalizing 
the trade to all Baltic ports. The licence is not, there¬ 
fore, inoperative as to ports not already declaredly hos¬ 
tile, but has as large an effedl as the circumflanccs 
require or permit, and there is nothing prejudicial to 
the interefts of this country, in permitting the Plaintiff 
to recover. 

The counfel for the Defendants argued, that it is incom¬ 
petent to nfure againft a lofs accafioned by the a&s, whe¬ 
ther imprudent or fraudulent, of the allured himfelf: that 

the 
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the afts of the (late, whether monarchical or democratical, 
of which the afiured is a fubjeft, are invariably and necef- 
farily his own ads; and that alike, whether they accord 
with or contravene the law of nations or moral propriety; 
for the Courts cannot try the, moral con dud of fovereigns. 
If the aggreffions of PruJJta had provoked an order of re¬ 
taliation Trom this country, it was clear that an infurance 
by the Plaintiff on property confifcated by the Briti/b 
government under that order, would at this day be void: 
yet that do&rine is of recent date; but the fame policy 
requires that the prefent infurance fhould be deemed 
illegal. The capture, though made by an individual 
officer, was the icfulr of a public aft of the (late, 
adopting the Berlin and Milan decrees : and it is fo Qp- 
pofite to found policy, to permit fuch an infurance, 
which has the effect of enabling the enemy to draw 
wealth out of this country, that even if the parties con¬ 
templated, and had exprcl'sly provided for the lofs which 
has happened, the infurance would be void ; but that is 
not the cafe here, for the acts of the aflured’s own (late 
are an exception neceffarilv imp’icd in the policy. The 
forbearance of this country towards Prujfia does not 
render this aft lefs lioftile. The licence does not le¬ 
galize this infurance. It only difpenf’S with the belli¬ 
gerent difability to trade to thefe ports of the Baltic 
which are hoftiic, it is inoperative as to thofe which are 
pacific, as Pillau was. The crown iffues no licences to 
trade to neutral ports, nor did any thing call the atten¬ 
tion of the crown to the faft that the afiured was going 
to a Pruffian port. 



Anthony 


V. 

Molinn. 


The Court , in both cafes, took time to confider, until 
the decifion of the cafe of Flindt v. Scott, ante, 674., and 
on this day 


Difcharged both the Rules. 



CASES in MICHAELMAS TERM 


1814* 




A licence to F. »T*HIS was an a£lion commenced on the 7th June 

and Co. 1 obtained A _1:_ .ir. a.iL_.L.oi _ 


ScHNAKONEG V. ANDREWS. 


bv them a, the-1812, upon a policy, effeded by the Plaintiff on 26th 

Plaintiff'! agents, July 1810, upon goods by the Eleonora, from London to 

permitting them m t j n j}j e Baltic. The declaration averred imereit 

to export in a ' r 

Ihip named, in the Plaintiff, and a lofs by fcir.ure and detention by 

bearing any flag perfons unknown. At the trial before Gibbs J. at the 

fj^dfied^goods”^* fittings in London after Trinity term 1812, a verdict was 

from London to found for the Plaintiff, fubject to the following cafe. 

^ort Baltic The was ® native and fubjed of Prujfia, 

not blockaded, who before and at the time of the purclufe and (hip- 

though the docu- mcnt c f the goods, and Hill, was n fident in England, un- 

prefent her defti- der*an inftrument dated 27th July 1810, whereby, after 

nation to any neu- reciting the power for licenfing aliens under jiG.i, 
tral or hoftile port, , , . , 

and to whomfo- c ‘ 4 - J- Rtn'es Lfq. granted to tlie Plaintiff, native of and 

ever the property laftly from Prujfta, merchant, known to Favenc and Co., 

belong ^rot efts a S^- Coleman-Jlnet, and refident at 15. Bucklerjbury, jhe 

eonfignment made royal licence to refide in and within 13 miles of London , 

by a Pruffian neu- f or three months, on condition of communicating every 

Se^TicTnct 6 ” 1 change of refidence to the alien office. Two feveral 

under the alien continuations of the licence were indorfed thereon, the 

j 2 ^S« a por°tof ? the continuing it to ill February 1811, and the other 

Baltic. noticing his return from Gottenburg via Harwich on 

And the Plain- nth, and extending it for three months from 19th June 

^wy recover f for d a l8l2> The Plaintiff, during his refidence here, had a 
total loft occaflon- houfe of trade at Dantzig. The goods infured were, in 
edby the aft of Auguf. 1810, (hipped by G. and C. Favenc and Co. by 

the government f r ' 1 

of Prujjia , the and for the Plaintiff’s order and account. To proted 

country of which this (hipment, Favenc and Co., as the agents, and by the 
by fthtura'in^a 6 * ort ^ er the Plaintiff, applied for and obtained upon the 

Pruffian port, i ith of July 1810, a licence from a principal fecretary of 

whither the (hip 

was driven by itrefs of weather. 

ftate. 


port m the JaaUtc 
not blockaded, 
though the docu¬ 
ments might re- 
prefent her defti- 
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, (late, who, purfuant to the ftat. 48 G. 3. c. 129.* and to a 
fpecial order of council, granted that licence to Favenc and 
Co., and permitted them to export on board the Eleonora* 
bearing any flag except the French , a cargo of Britifb 
anattufa&ures, Britifb and colonial produce, Eafi India 
goods, and fucli goods as were permitted by law to be 
exported, except hemp, from London to Dantzig or any 
. port in the Baltic not blockaded, notwithftanding all the 
accompanying documents might represent the deftination 
to be to any neutral or hoftile port, and to whomfoever 
fuch property might appear to belong. Provifo for 
indorfement of the tonnage, and time of clearance 
from the port of lading, and for depofiting the licence, 
which was to remain in force for four months. Th# 
Eleonora failed with the licence on board, properly in- 
dorfed, for Dantzig, with direftions to proceed thence 
to Riga, unlefs inftru&ed to the contrary at Dant¬ 
zig. Riga is in the dominions of Rttfjia , then, and at 
the trial, at war with Great Britain. The Eleonora, 
on 30th October 1 arrived, in a leaky {fate, with the 
lofs of two anchors and cables, off Dantzig, where fht 
was ordered to proceed to Riga, but, in endeavour¬ 
ing to make that port, was compelled, on nth No¬ 
vember 1810, by the weather, and the injury already 
fuftained, to put into Memel, in the Prujfian dominions, 
to refit, where the (hip and goods were feized by the 
Prujfian government, and totally loft. If the Plaintjft' 
was not entitled to recover, a nonfuit was to be entered. 



ScHNAKOMBO 


V. 

Andrews. 


The cafe was argued in Eafler term 1813, by Bejl 
Serjt. for the Plaintiff, who diilinguiflted the cafe from 
that of the «Tonge Glajfma , 5 Rob. 297.: that was a trading 
by the Raw of Amflerdam, this by the Plaintiff actually 
refident here by licence, a foie trader, and fo more fa¬ 
vourably fituated than the affureds in Anthony v. Mo¬ 
line. 


Vaughan 
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SCHNAKON'BG 


Andrews. 


Vaughan Serjt. contrii, urged that this was a RuJJian 
' and not *a Prujftan adventure, deftined for Riga , and 
only accidentally driven into Memcl, and the cafe not 
diltinguilhablc from Anthony v. Moline , or even lefs favour¬ 
able to the Plaintiff, becaufc he has no eftabliflied houfe 
of trade here. The policy was effected the day before 
the Plaintiff’s licence to refule commenced, though the 
cargo was laden after, but that licence does not fo afll- 
liate him, as to give him, while ref dent, all the privileges 
of a Briti/h fubjeft, even for commercial purpofe*.. 
The recital in • the flat. 33 G. 3. c. 4., reciting “ that a 
great and unufual number of perfons not natural born, 
denizens, or naturalized, bad lately reforted to this king- 
si om, and that much danger might arifo from their refort 
and refidence,” has no afpeft to their domiciliation here; 
the Plaintiff can be in no better condition than that of an 
alien friend, to which the doftrino of Conway v. Gray, 
Conway v. Forbes, and Maury v. Sheddon, 10 Eajl, 640., 
is applicable. Maury was eftablifhed as a merchant in 
Liverpool from 1786, to the time of the American em¬ 
bargo. In Ufparicha v. Noble , 13 Eajl, 333., the cap¬ 
ture was confidercd as French , and the condemnation as 
unauthorized by the Spanijh government. Conceding 
that, according to the opinion intimated by this Court on 
the argument in Anthony v. Moline, the licence granted 
to Favcnc will protect the property of the Plaintiff, yet 
the licence is reftrifted to a RuJJian adventure, and will 
not cover a lofs arifing in a Pnjftan port. lie relied 
on Flindt v. Scott, 15 Eajl, 525. 


Bejl in reply agreed that this was a Ruffian adventure, 
wherefore the Plaintiff’s Prtjfian origin was immaterial: 
PruJJa was pacific, the perfon of the Plaintiff, therefore; 
required no licence to difpenfe with belligerent difabi- 
lities s the alien aft does not abrogate the rights given t6 
alien merchants by magna chart a, of trading while refi- 

dent 
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dent here, it only enables the government to keep a 1814. 
watch over their conduit. If the cafe of Conway and» v . - j > 
Gray cRablifhes the principle that an alien domiciled Sciix.'uconib 
here, and trading to the country to which lie formerly Asdrkws. 
belonged, is refponfible for the alxs of that government, 
it is a moil abfurd law, when it is the true policy of 
this country to encourage all thefe perfons to come hi¬ 
ther and export our colonial produce. In Maury v. 

Sheddon it was a ftrong circumftance, that the Plaintiff 
was American eonful, an American functionary, confi- 
dcred by the American law as virtually refident in Ame¬ 
rica, and as fuch 'permitted to hold (hares in American 
(hipping, which no other American citizen, not altuallv 
refident within their Rates, is by their law permitted to 
do : that, too, was a trading from America to this 
country ; this an exportation of goods to Rujjia, bene¬ 
ficial to England. In Conway v. Forbes , and Conway v. 

Gray, the (hippers and owners were refident in America. 

There was no licence authorizing the trade. The li¬ 
cence here brings the Plaintiff within the cafe and the 
doctrines of Ufparicka v. Noble ; and here, where he has 
a licence both to trade and to refide, it would be a double 
breach of national faith, if he were not permitted to 
recover. 

Cur. adv. vuli. 


On a fubfequent day in the fame term the Court ob- 
ferved that Maury v. Sheddon , which was the cafe of the 
three principally prelfed on them in argument, was a 
very different cafe from this, for the pofiefiion of Maury 
was an American pofiefiion. By the law of America, 
none but an American eonful and refidents in America 
can hold an American {hip: that was, therefore, an 
American (hip and American cargo. 

On this day, the Court, which had awaited the deci¬ 
sion in Flindt v. Scott , ante, 674., pronounced 

Judgment for the Plaintiff. 
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Robinson and Others v. Morris. 


An importation 'J'HIS was an aft ion upon a policy of inference, ef- 
from an hoflile fcfted by the Plaintiffs as agents, on the 6th of Oclo~ 

there refi- ber l8lo> on wheat, 'quill , and damaged materials, by 
dent, maytbe le- the Dorothea , at and from Riga to London, with liberty 
gained by a to carr « a nd exchange licences, clearances, and fnpulated 

behalf of a Briiijh P a P er9 - In the firft count the mtereft was averred in 
merchant, for a Mefirs. Hill, in the fecond count in H. Q. Bencken i in 

^BuTiiiowler Vo l ^ e ‘°^ b hy perils of the fea. There was alfo a count 

to legalize it, it For money had and received. At the trial before Mans- 
h not fufficient fold C. J. at Guildhall , at the fittings after Trinity tejrm 

name fhould be in- i8i 3 » a verdict was found for the Plaintiffs, fubjeft to 
dorfed at the hof- a cafe which Hated, that in Jaly 1810, H. G . Bencken, re- 
nle port of load- at Riga in Rujfta, Mtween which country and 

the aflured mull Great Britain there then fubfifted open war, caufed to 
alfo prove by what be (hipped, by the Dorothea for London, a cargo r of 
plinth/licencTfo wheat » quills, and damaged materials, which he con- 
obtained to that figned to Hills , to be by them, on arrival, fold on his 
adventure. account, for the purpofes and upon the terms and con¬ 

ditions exprefled in a letter from Bencken to Hills, at 
the belt price they could obtain, adding, that he had pro- 
vioufiy ordered J. B. Schreeder and Co. to get an in furanee 
made on tire (hip for 4000/., and on the cargo 8500/., 
and by his letter inclofed therewith to them, he had de- 
fired the policies to be delivered into the hands of the 
confignees, whom he requeiled to pay the amount of 
the premium on their doing fo. Should Schroeders not 
yet have made the inference, the confignor requeued the 
confignees would immediately do it, and let the pre¬ 
mium be infered iikewife \ that the Dorothea failed 
from Riga on the 17 th July, with all requifite docu¬ 
ments j and Hills houfe at Riga had agreed that he (hovld 
have an advance on that con ligament of fioooA which 

1 he 
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lie was to draw on the confignees. Mr. Beneken 1814. 

fubfequently wrote to Hills, Rating, that the invoice 
amount was not covered by the then prefent infurance, Vl 

and he r>quefted them, therefore, to make infurance Morris. 

for ail rifles on what remained uncovered; Hills ac¬ 
cordingly caufed Plaintiffs, their infurance brokers, to 
effeft, on Beneken* s account, the policy which the De¬ 
fendant fubferibed, and advanced to the Plaintiffs the 
premium and charges of infurance. In purfuance 
of the agreement mentioned in Bent-hen's firft letter. 

Hills accepted his bills on them at three months for 
.6000/., which were duly paid after the. lofs in queilion 
was fuppofed to have taken place. The bill of lading 
of the goods in queilion, bearing date at Riga, 16th 
•February 181 o, and figned by the mailer of the Dorothea, 
exprefled that the goods in queilion had been {hipped 
by Majius and Co., Bev elm's agents at Riga, deliver¬ 
able to their order, and was by them efpecially indorfed 
to the order of H. C. Nijfen and Co., the agents of 
Hills at Riga, and who indorfed the fame. The bill of 
lading fo indorfed was fenc by Benchen inclofed in his 
firft letter.* Previous to and at the time of the fhip 
failing from Riga , on the voyage infured, fhe had on 
board with her cargo a Britijb licence, figned by a prin¬ 
cipal fecretary of date, purfuant to the aft 48 G. 3. c. 129., 
who did thereby grant that licence for the purpofes fet 
forth in the order of council thereunto annexed, to 
Wellbank and Pettyt, on behalf of Britijb merchants, per¬ 
mitting a veffel, bearing any flag except the French , to 
proceed from Riga or 3 t. Feterjburgh with a cargo of 
grain, (if importable,) and fuch goods as were permitted 
by law to be imported, (except German linens, ftockfiih, 
and oil,) to the United Kingdom, to be permitted to 
receive freight, and depart to any port not blockaded, 
notwithftanding any documents which might accompany 
ths (hip and cargo might Teprefent the fame to be def- 
Wl. V, 3D timed 
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tilled to any neutral or hoftde port, and to whomfoevet 1 
fuch property might appear to belong, with the ufual 
provifoes for indorfing on the licence the {hip’s tonnage 
and time of clearing, and for convoy and depofiting the 
licence, with an indorfexnent, that that licence was for 
the Dorothea) of 137 lafts, cleared at Riga the 16th July 
18x0. It did not appear by whom that indorsement, 
made at Riga , was written, neither was any evidence 
given to conneft H. G. Bencken with Wellbank and Pettyt , 
or to lhew how the licence came into the poffeffion of 
Bencken, or his agents, Majius and Co., by whom the 
cargo was Slipped. The Dorothea , with the cargo and 
licence on board, failed from Riga for London on the 21ft 
July 1810, and never arrived, nor had fincc been heard 
of, but was prefumed to have been loft at fea. The 
questions for the opinion of the CouTt were, xft, whe¬ 
ther the Plaintiffs were entitled to recover a total lofs; 
ad, whether they were entitled to recover the premium. 

This cafe was argued in Eafier term 1814, by Lent 
Sexjt. for the Plaintiff, and Beft Serjt. for the De¬ 
fendants. 


Lens , as to the firft queftion, relied on Morgan v. 
Oftvald , ante, iii. 554. Feife v. Bell, ante, iv. 4. Robinfin 
V. Touray, 1 Maule fsf Sehv. 217. Fenton v. Pearfon, 
15 JSa/?, 419- He argued that it was to be expe£ted 
that the perfon who would export from a foreign coun¬ 
try would be the native of that country, and that the 
goods exported would be the goods of the native. That 
the importation by an alien enemy was warranted by 
the licence, on general principles ; if it were not fo, the 
cafe of Feife and Bell would be but feebly fupported on 
the diftiu&ion between •* others” and « Britijb mer¬ 
chants.” [The Court held that Fenton v. Pearfon was 
inapplicable, for there the exporter was not a Ruffian { 
every thing there was legal.] Upon the fecond point 

*4 he 
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iw urged,, that the indorfement fufl&ciently cqnne&edihe 
licence with the yeffcl, and made it a licence fpecifically 
to the Dorothea. The election of this veflel was made, 
(it is found,) before ihe left the foreign port: it is not 
neceffary the Chip (hould be named in' the body of the 
licence; the Briti/b merchants to whom it is granted 
may apply it to any veffel they pleafe. In the cafe of 
a licence to fend fix (hips under any of nine fpeci&ed 
flags, the loofenefs and largenefs of the licence made it 
neceflary to look with fomc caution to its application. 
Barlow v. Macinlofh, 12 Eafiy 311., and that licence did 
not contain the precaution here employed of requiring 
the (hips* names to he indorfed, to which it was to be 
applied. It is clear the Hills have a fpecial intereft, in- 
furable, and that if the infurance fails, the premium 
might be recovered back on the count for money had 
and received, but the Plaintiff relies on the general 
principle. 

Beft % in anfwer to the lad point, cited Brandon V. 
Nr/bitty 6 T. R. 20., and Brifioou v. Towers , 6 T.R. 35., 
and urged, by analogy to thefe cafes, that a Brit fit mer¬ 
chant could not legally infure even his own debt feepred 
by the confignment of property of an alien enemy; but 
in fa& Hills do not infure their own intereft, but the 
intereft of the alien enemy, and in confequence of hia 
inftru&ions, and they cannot transfer the infurance to 
themfelves for their own benefit. Upon the firft point 
this is materially diftinguilhable from the cafes of Mar • 
gan v. Ofiwaid, Flindtv. Scott , 15 Eafiy 525. and Mennet 
V. Bouhanty l§ Eafiy 4 96. H. Siffkin was a Briti/b mer¬ 
chant : the benefits of this licence are reftri£led to Bri¬ 
ti/b merchants. In Morgan v. Of-wald that reftridion is 
not found. No liberality of conftru&ion, though the 
greateft is to be exercifed in conftruing thefe grants, can 
extend this to aliens, without doing violence to lan- 

3 D 2 guage. 
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goage, This government contemplates that its fubje&l 
will buy of the Ruffian, but here the Ruffian requcfts 
the Britijb confignees to fell in England on his account, 
and becomes a trader in this country. It is material that 
Bt'ttifb and not Ruffian capital fhould be put in a&ion 
by this commerce, and that the profits fhould be Briti/b, 
thereby increafing the national wealth. There is no 
fufficient connection between the licence and the fhip ; 
the indorfement of her name, though it may prevent the 
licence from being twice ufed, docs not fhew that the 
licence might not be once either found or purchafcd. 
The number of fhips licenfed (in Barlow v. Macinto/h) 
is immaterial. It muft be equally necefiary in the one 
cafe as in the other to trace the connection. In Bujk v. 
Belly 16 Eafty 3., as the licence was to Robinfon only, 
though the Chrijhana was named therein, yet it was held 
not to proteCt the goods of another Britifb merchant. 


Lens, in reply. The differences relied on are imma¬ 
terial. It is apparent on the cafe that this adventure did 
not originate with the Ruffian. The indorfement, whe¬ 
ther written by the matter or the officer of the cuftoms 
at Riga, fufficiently prevents the licence from being 
applied to another fhip. If the Briti/h merchant fends 
out the fhip, fhe may legally bring home the goods of 
an alien enemy. It is the true policy of the country to 
employ the foreign capital in the import trade. In Bar¬ 
low v. Macintojb there was no proof that the licence had 
been appropriated to any particular fhip : here that fa£t 
is clear. . In Bujk v. Bell the licence was fpecifically re- 
ftriCted to Robinfons by name. The want of connection 
was not in this cafe Telied on at the trial, and the ob¬ 
jection now comes too late. Nor is there in this licence 
that generality which calls on the affined for evidence to 
difprove the prefumption of fraud. 


The 
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The Court held that the Plaintiff would not be entitled 
to the return of premium, if they ffiould hold that 
the licence cl id not legalize a Ruffian adventure. - With¬ 
out meaning to doubt of the cafe of Morgan v. OJkvald, 
and without anticipating whether the cafes of Flindt v. 
Scott , and Mennet v. Bonham , then pending in error, 
might in any degree bear on this, they thought it better 
that this cafe Humid Hand over until thofe were dif- 
pofed of. 

Cur. adv. vuh . 





Moftira. 


The Court on this day pronounced, that as far as the 
queftion went whether the licence was applicable to this 
adventure, the cafe was governed by that of Flindt v. 
Scott, ante, 674.: but as to the other queftion, they 
found, upon looking into all the cafes, that it had been 
held, as in Bujk v. Bell, from which this cafe was not 
diftinguilhable, that the affured muft conned himfelf 
with the licence; therefore there muft be a judgment 
of nonfuit. If the Plaintiff could conned himfelf with 
the licence, he might bring another adion : the reafon 
was obvious, for otherwife, after a licence had been ob¬ 
tained, it might be fet up to fale. 

Judgment of nonfuit. 


3D 3 
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1Vov.t. STANlfrOlifk V. COOMSE. 

Same v. Forsyth. 


A licence to fail 
In ballaft from any 
port North of the 
Scheldt to Arch¬ 
angel, or any other 
port of the lYhite 
Sea, there to take 
In a cargo of per¬ 
mitted goods* and 
import them into 
the United King¬ 
dom* legalizes a 
veflel w hich had 
failed from Great 
Britain to St. Pe¬ 
ter/burgh with 
colonial produce* 
in bringing home 
a return cargo 
of the lpecified 
goods. 


^TtlESE caufes were tried at the fittings after Hilary 

term i 8 i 3, before Dallas J.; and in Ea/ler term 1813, 

after verdi£l for the Plaintiff 1 * Bejl Serjt. moved to enter 

a nonfuit upon two points, which had been referved to 

him, on the licence to trade; the firft was the fame 

which this Court had decided in Morgan v. Ofwald, 

ante, hi. 554., and which has fince been difpofed of in 

error by the cafe of Flindt v. See//, ante, 674.; but the 

Court dire£ted the motion to be deferred until after the 

decilion of that cafe. The fecond point was, whether 

the licence, being to proceed in ballad from any port 
*% 

north of the Scheldt, to Archangel, or any other port in 
the White Sea ,, there to take in a cargo of fpecified 
goods, and import them into Great Britain , prote&cd 
this veffel, which had failed from London, a port South 
of the Scheldt, with a cargo of colonial produce, and had 
taken in a return cargo of fpecified goods. 


Gibbs C. I. on this day put it to the counfcl for the 
underwriters, whether this point was tenable. The ob¬ 
ject of the government in granting the licence, was to 
bring this cargo home. The Defendants muft go the 
full length of contending, that if the fhip had been 
ready at Peterjburgh when the licence iffued, it could not 
legally bring home the cargo. The view his Lordfhip 
had of the fubjc&, was, that the government thought it 
would facilitate the bringing home of the defired cargo 
to give liberty to go from a port North of the Scheldt in 
ballaft; but that they did not intend to impofe it as a 
neceffary condition that the veffel Ihould fo do. This 
veffel had performed the mod advantageous voyage to 

this 
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this country that could be performed. She had canned 
out a cargo of colonial produce to St. Peter/borgb t and 
brought home a cargo of thofe articles of which this «• 

country Hood mod in need. Qtxqen. 


Bejl took time to confider the queftion, and on a fub- 
fequent day, declaring the point untenable, abandoned 
his motion. 


Greenwood and Another, Executors of Ham* Nw . t . 
merslhv, deceafed, v . The Bifhop of London 
and G. Pawson, Clerk. 

'JTIIIS was an adion of quart impedit t brought to reco- The patron, be- 
ver the prefentation to the vacant re£lory of Brad - ing alfo rellor of 
welljuxta Mare t in the county of Effix t to which the of'To'convey 

Plaintiffs claimed title, (more fully dated in the judg- t o D , Clerk, the 
ment, below, p. 744.,) as the executors of T. Hammerjlcy , advowfonjn fee, 
(deceafed fince the avoidance,) the furvivor of three to rt . fign „c- 
grantees in fee of A. Wallit , the grantee in fee of tory and prefent 
M. Greenivay, who was feized as fifler and heirefs of "P, ^ e ' eto ’ P a r 
J. Greenway , who was feized as brother and heir of allow D. 6 oi. for 

Robert Greenway. who was feized, and, in 1771, pre- dilapidations, and 
7 '' * * that D. Ihould 

have the profits 

from a day then part. The ordinary refufed to accept the vendor’s resignation, 
whereon D. agreed with the patron for the purchafe of the advowfon at 8000/, allow¬ 
ing 60/. for dilapidations, and he was to be entitled to the profits of the re&orv from the 
fame paft day. And, four days after, the vendor agreed to grant him a leafe of the 
tithes for the vendor’s life at a pepper-corn rent. The conveyances were accordingly 
executed, and money paid. Upon the death of the vendor, the king prefented 10 that 
.turn for fimouy, and upon the death of the king’s clerk, the heir of the vendor dis¬ 
turbed the purchafer, infilling that the grant of the advowfon was void by reafon of 
fimony. Held that the conveyance purporting to carry the whole advowfon, including 
the next prefentation, was at all events (affiuning the contrail to be fimoniacal,} no 
further void than the fimoniacal part of the tran&Aion, which could touch only the 
next prefentation, extended; and that to much of the conveyance as applied to the 
legal part, the fee of the advowfon, was to be fupported. 
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fented a fothser George Poufoxh, clerk,'who', by ufurp< 
ation, presented, upon his own ceflibn, G. Herring ; and 
on Herring’s death, himfelf, on whole death the king*, 
by reafon of firaony, on 31ft December 1797* prefented 
J. Gamble, on whofe death the re&ory was now void. 
The bifhop difclaimcd, except as ordinary. The De¬ 
fendant Panfoon firft pleaded, that Thomas Skinner and 
the deceafed Thomas Hammcrjley, on the avoidance of the 
church by the death of the hue G. Pan fori, on 2d Ja¬ 
nuary 1798, prefented H. Bate Dudley as their clerk to 
the then hilltop of London ; that P. Greennay in his life¬ 
time was feized of the advowfon in trull only for the 
deceafed G. Panfoon; that J. Gtecnnay and M. Grren- 
n>ay, during their refpe&ive lives, until the grant of the 
advowfon made by Martha, were alfo feized thereof in 
truft only for the deceafed G Panfoon, and that he being 
fo interefted therein, and alfo parfon imparfonec upon his 
own prefentation, afterwards, and while the church was 
full of him, on 22d February 1781, it was by an agree¬ 
ment between him and H. B. Dudley, then alfo a clerk, 
then named Henry Bate , corruptly, fimoniacaliy, and un¬ 
lawfully, and againft the form of the ftatute, agreed be¬ 
tween them, firft, that G. Panfoon, for 8750/. fliould fell, 
and make a good title to, and effe&ually convey to H . 
Bate and his heirs, or to whom he ihould direct, within 
four months from the date, the perpetual advowfon of 
that re£lory» with the glebe and other lands, tithes, pro¬ 
fits, privileges, benefits, rights of patronage and peer 
lentation to the fame belonging, and which were of the 
value or income of 700/. 14/. 6 d. s that G. Panfoon 
ihould immediately, by refignation or>otlierwife, caufe 
the re£tory to become vacant, and' prefent H. Bate 
thereto, and bear aft ex ponces of fuch refignation, pre¬ 
fentation, and induction, and allow to tU. Bate, out df 
the fecond payment of the purchafe money, fuch fuma 
as ihould be fecured for. dilapidations by two-indifferent 

perfoncj, 
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perfons, In confideation whereof* Jjf. Bat* agreed to pay 
G. Paivfon 8750/- a* follow#; 500/. upon die execu¬ 
tion of the conveyance, 3250/. at four months, deduc¬ 
ing-therefrom as aforefaid, and 2500/. at two years from 
the date of the conveyance, and that H. Bate Ihould be 
entitled to the rents, tithes, income, profits, and produce 
of the reftory, from 29th September then laft; that in 
purfuance, furtherance, and part performance of that 
corrupt, fimoniacal, and unlawful agreement, the cle- 
ceafed G. Paivfon, on ill March 1781, corruptly, iimo- 
uiacnlly, and unlawfully offered his refignation of the 
reftory to the then Bifbop of London , which the bifhop 
refufed to accept ) whereupon, to attain the end of the 
laid corrupt*, fimoniacal, and unlawful agreement, as 
much as might be, and in confederation thereof, and of 
the bifhop’a refufal, on 6th April in the fame year, by 
another agreement, reciting that H. Bate , clerk, had 
agreed with the deceafed G. Paivfon for the purchafe of 
the perpetual advowfon of the rc&ory of Brad-well junta 
Mare, for 8000/., and had accordingly on that day paid 
to Paivfon 250c/. in part thereof, and thereby agreed to 
pay him the remaining 5500 1. at two years from that 
day, the deceafed Paivfon , in consideration thereof, 
agreed with H. Bate to fell and make a good title to and 
convey to H. Bate and his heirs, or to whom he or they 
Ihould dire£t, within one month then next, the advow- 
fon, with the glebe and other lands, tithes, profits, pri> 
vileges, benefits, right of patronage and prefentation 
thereto belonging, then of the yearly value cr income 
•of 700/. 14/. 6d., and would allow H. Bate 60I. for dila¬ 
pidations, and that H. Bat # Ihould be entitled to the 
Tents, tithes, income, profits, and produce of the re&ory 
from 29th September then laft ; and that on 10th April in 
the fame year, an confederation of the feveral premifas 
above mentioned, it was further agreed in writing be¬ 
tween the deceafed G. Paivfon and H* Bate , that the de¬ 
ceafed 
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ceafed G. Paw/on , in confideratkm of the rent therein¬ 
after mentioned, fiiould demife to Bate all the tithes, 
gnat and final], with the glebe lands and other lands, and 
profits, to the redtory of Bradwetl belonging, to hold from 
Michaelmas then laft, for the term of 99 years, if the 
deceafed G. Pawfon fiiould fo long live, at a pepper¬ 
corn rent; and the deceafed G. Pawfon engaged toexe- 
cute a leafe with proper covenants and authorities to 
Bate, or whom he fiiould appoint, for the recovery of the 
tithes and profits, by virtue of all which premifes, Bate, 
on the fame day, entered into the poffoflion of the tithes, 
with the glebe lands and other lands to the re&ory be¬ 
longing, and received the profits thereof, and continued 
to receive the fame continually until the death of the 
deceafed G. Pawfon, and the Defendant averred that the 
grant in the declaration mentioned to be made by M, 
Greenway to A. Wallis was made to him in trull only for 
Bate Dudley , his heirs, and affigns, and was fo made 
with his privity and confent, iu furtherance of the faid 
corrupt, fimoniaca), and unlawful agreement, and to 
confirm and eftablifli the fame, and attain the end thereof, 
as much as might be, whereby, and by force of the 
ftatute, the fame was void in law, and nothing pafied 
thereby: that the late G. Paiufou died, leaving the De¬ 
fendant G. Pawfon , his eldefi: fon and heir at law, 
whereupon the intereft of the deceafed G. Pawfon in the 
advowfon defeended to him, wherefore he .prayed judg¬ 
ment. -In his fecond plea, after averring the fame in- 
trodu&ory fa£U, the Defendant Pawfon pleaded the 
agreements of the 6th and 10th of ApAl 1781, as cor-, 
rupt and fimoniacal agreements, and averred that the 
entry of Bate , and grant to A. Wallis , were in further¬ 
ance thereof. To thefe pleas the Plaintiffs .demurred 
generally, and the Defendant joined in demurrer. After 
feveral continuances, the Plaintiffs in Michaelmas term 
entered on the roll a fuggeftion of the bUbop’s deceafe 
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fincc tke laft continuance, and before that day, and 
that the Defendant G. Paw/on had furvived him, which 
allegation of the Plaintiffs the Defendant Pavfsn did not 
deny, but admitted, therefore it was awarded that there 
ihould be no further proceedings in the plea aforefaid 
againft the bifhep, and the record was further continued 
by curia advifari vu/t. 

■ This cafe was twice argued, firft in Rafter term 1814, 
by Baft Serjt. for the Plaintiffs, and Lens Seijt. for the De> 
fendant Pawfon, and again in Trinity term, by Shepherd^ 
Solicitor*General, for the Plaintiffs, and Vaughan Serjt. 
for the Defendant Panvfon. 

The counfel for the Plaintiffs firft considered the cafe, 
as it would ftand, treating all the inftruments as one 
conveyance. Neither the ftatute nor the common law 
avoids this conveyance of the advowfon. As well the 
ftatute 31 Eliz. c. 6. f. 5. as that of 12 Ann. Jl . 2. c. 12. 
inflidt on the offending patron the fame fpccific”puniih< 
ment, namely, the forfeiture to the crown of the next 
presentation “ for that time or turn only,” which Sir H. 
B. Dudley has already fuffered by the king’s prefentation 
of Mr. Gamble for fimony. The words of the a£i» afford 
a ftrong inference that the legiflature meant to exclude 
aU other penalty. Next, as to the common law, there 
have been diverfe opinions whether fimony was an offence 
at the common law: perhaps they are reconcileable by 
that which De Grey C. J. faid in the cafe of Barrett v. 
Glubb , 2 Bl. 1054. that corrupt prefentation was an of¬ 
fence, though not known by the name of fimony. Ao- 
. mitting the firft agreement to be void, fo far as regards 
the next prefentation, the fimony did not vitiate the 
grant of the advowfon. Bijhop of Lincoln v. Wdfirftan , 
3 Burr. 1510. The reporter lays, *• the Court were clear 
that a grant of a next prefentation, or of an advowfon, 
made after the church was a&ually fallen vacant, was a 
void grant, quoad the fallen vacancy.” But in the cafe of 
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Barrett v. Glubb, 2 ?/. *055. Blackjlone J. fays, ** I was 
counfel in Wo/forjlan's cafe, and have a very full note of 
it, but not a hint of any opinion by the Court that fuch 
grant of an advowfon was void/' It is immaterial whe¬ 
ther the legal fubjefl of the purchafe were an advowfon, 
or any large landed eftate, the purchafe of which, it is 
impoflible to contend, would be void, by reafon that, at 
the time of the conveyance, the purchafer Ihould' contra£f 
with the vendor that the latter (hould refign one of the 
livings on the eftate. It is true that in Blackjlone' s Re¬ 
port De Grey C. J. is made to fay, “ No conveyance of 
an advowfon can be affected by this aft, unlefs fo far as 
it affefh the immediate prefentation. And therefore a 
fale of an advowfon, the church being actually void, is 
fimoniacal and void in refpect to the prefent vacancy 
and cites 3 Lev. 116. Sklnn. 90. But De Grey J. could 
hardly have ufed that language, for in the report of the 
fame cafe in Bac.Abr. Simony , A. (fuppofed to be by Scrjt. 
Sayer, as it ftrft appeared in his laft folio edition of 
Bacon,) De Grey C. J. is made to fay, «* if an advowfon be 
granted during a vacancy of the benefice, the prefenta¬ 
tion upon that vacancy does not pafs by the grant, it 
being a fruit fallen, or as is laid down'in the cafe of Leak 
v. Babingtsn , Cro. El. 811. a rkofe in action." The lan¬ 
guage in this latter report is certainly more confonant to 
the fa£t. And though the Court in the fuppofed ex- 
pre (lions of De Grey C. J., as well as in fome other older 
cafes feem to found their opinion upon the illegality of 
the grant of the vacant prefentation, yet the dccifions did 
not neceflarily reft on that principle, for they might all 
be fuftained on the ground that the vacant prefentation 
was a fruit fallen, and not within the terms of the grant; 
for as a man who conveys an eftate with corn cut upon 
it, does not thereby pafs the corn; fo the perfon who 
fells an advowfon with the church vacant, does not 
thereby pafs that prefentation. It is clear from this cir- 
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cumftancc that the prefentation would not pafs : for fup- 
pofe a ehurch vacant, and the patron dies, the "heir fells 
the advowfon: but the prefentation is already gone to 
the executor, not to the heir: and the falls in the cafe 
cited of Walker v. Hammerjley , 3 Lev. 116. (hew this to 
be the ground there taken, for the articles did not pur¬ 
port to pafs the prefentation as part of the advowfon, 
but contained a feparate covenant that the grantor will 
prefent to the vacant turn fuch clerk as the purchafer 
(hall appoint. (To this the Court agreed.) Although 
the expreflions imputed in the report of Barrett v. Glubb 
in Bacon, which is but a loofe note of Serjt. Sayer , s % to De 
Grey C. J., countenance very much the dofbrine which 
will be urged for the Defendant, that the mixture of an 
illegal with a legal contrail avoids the whole, yet Bl. J. 
helped to decide that cafe, and was counfel in the cafe 
in Burr, there cited; and though his report is .not an 
extremely good one, yet, as it evidently was written by 
himfelf, it is therefore likely to be the more correll; and 
it materially differs from the other. The diflin£Hon is 
well known between the (latute and common law, that 
the latter like a nurfing father avoids only that part of a 
deed or contrail which is illegal, where the legal and 
illegal parts are capable of feverance. Norton v. Symes, 
Hob. 13. S. C. Mo. 856. Refolved, that though a cove¬ 
nant, for the performance of which, with other cove¬ 
nants, a bond was given by an under-(heriff, not to execute 
any execution for any fum above 20/. without a fpecial 
warrant of the high-lheriff, was void in law, yet the bond 
was good for the re 11 of the covenants agreeable to law. 
And a difference was taken between a bond made void 
by (latute, and by common law ; ** for a (latute is a drill 
law, but the common lav/ doth divide*according to rea- 
fon, and having made that void that is againft law, lets 
the reft (land ; as is 14 H. 8.fol.i$" (perperhm for 25.) 
Acc. Vin . Abr. Fait. E. a. pi. 1. 9. 10. 11. 12. Tnvynis 
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cafe, 3 Co. 82. 3. of Garlijle v. Wills, T. Jo. 96k 

If the whole price were {till unpaid, due vendor might 
have difficulty in fuing for it, for the Court could not 
apportion the cpnfideration, and fay how much was fa x 
the legal, and how much for the illegal part of the cone 
tra&, and though in that cafe it might be hard on the 
heir, yet the advowfon would have pafled from him by 
the execution of the grant, without the heir being able 
to recover any part of the purchafe money, upon the 
principle that in pari deliSo potior ejl conditio pojftdcntis. 
But (hat difficulty has not arifen: the vendor has received 
all that he contra&ed for, and more than the law would 
have given him, and the advowfon is well veiled in the 
purchafer, not as againft the crown only, whofe claims 
have clearly been fatisfied, (and it is not the bilhop who 
is contending this point for the fake of ecclefiallical dif- 
cipline,) but as againft the heir. But, fecondly, to con- 
fider the deeds feparately. It appears that upon the 
bilhop’s imputing illegality of the firft contract, the par¬ 
ties abandon it. The fecond agreement alone is that on 
which they afterwards a £t. The parties make a new 
agreement, intending to come as near to the fubftance of 
the old agreement as the law will let them, but no further. 
Though their motive for making the fecond, was, that they 
could not execute the firft, the faults, if any, of the 
firft, will not invalidate the fecond. In the cafe of 
Barnes v. Hedley, ante, ii. 184., where the parties refeinded 


an ufurious contract, this court fuftained a new contra& 
founded on the fame loan. If illegal a&s or intentions 
form an ingredient in tlie fecond agreement, it will be 
void, but it will be void by reafon of thofe illegal a£ls or 
intentions only, not of any fuppofed contamination which 
it receives from the firft. The firft could only be reforted 
to as fumifhing evidence of the intention and motives of 
the fecond. There can be no fuch thing, properly 
Ipoaluag, a* fimony in the purchafe of an advowfon. 

Simony 
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Simony is defined in 2 Bl. Com. 62. to be ** the cor- 
tupt prefentation of any one to an ecclefiaftical benefice 
for gift or reward.” AH the decided cafes have arifen 
on a fale of the next prefentation, though a fale» of the 
advowfon has {bmetimes been an accompanying ingre¬ 
dient. In Stevens v. Wall, Beni. 192. a grant to the 
Defendant Whitton of the firft and next prefentation to 
a then vacant church for that one turn, was held to be 
good, and to pafs the prefentation upon the avoidance 
which fhould occur next after the then exifting va¬ 
cancy. In 3 Burr. 150 6. Blackjlone ,erroneoufly cited 
Stevens v. Wall as a cafe deciding that a grant of an ad¬ 
vowfon made after avoidance was void, which it does 
not decide. Various reafons have been given why a 
vacant prefentation does not pafs by a grant of the advow¬ 
fon ; r. becaufe it is a chofe in a&ion, (to which the 
Solicitor-General did not accede;) 2. becaufe it was a 
fruit fallen; 3. that it was againil public policy. It is 
doubtful on the old cafes whether the reafon why a 
grant of an advowfon does not pafs the void turn, be 
not, that it is an attempt to convey that which is illegal, 
and therefore ineffe&ual. It is a ftrong authority for 
the Plaintiff, if, having attempted to pafs that which it 
was illegal to pafs, the grant were Hill good for the 
refidue. [The Court intimated that the Plaintiff neither 
could prefs the cafes to that length, nor could they be 
preffed againft him.] It by no means followed that if 
it were intended illegally to pafs a vacant prefentation, 
therefore it fhould avoid the whole fale of the advowfon. 
A contract may be fimoniacal fo far as it relates to giving 
the immediate poffeffion of the incumbency, but it may 
be good for the conveyance of the advowfon; good 
for that which is legal, though void for that which is 
illegal; the grant of the advowfon here Hands by itfelf, 
and fo far the tranfa£tion is legal. A fum of money is 
given for fomething elfc which is illegal, and that the 
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niMawiiiiii roOT * n S ^ rom ^ ie g«n*ee of an eftate, may avokUhe grant* 
< v. There is no illegal confederation moving from Dudley i 

J^wdcw ° f a g rees to a f um money for th« advowfon. Evert 
if in the fame deed G. Paivfoti had covenanted to refign, 
the deed would have been good for the advowfon, 
though void for the other part. Where part of the 
covenants in an indenture, are legal, part illegal, the 
legal are good, the illegal bad. 11 Co. 27. b. Pi got's cafe. 
And the diftindtiort is there taken between matters void 
in part and good in part, and the cafe where the whole 
are Void. Here the diftin&ion is eafily taken: the deed 
is good for the advowfon, it may be bad for the leafe of 
tithes at a pepper-corn rent. It is not here the queftiou 
whether Dudley could have enforced his contract again ft 
Paw/on in a court of equity, he might not perhaps have 
recovered back at law tire price paid for the leafe of 
the tithes; but here the conveyance is executed, and 
money paid. If the purchafer had given 4000/. for the 
advowfon and 4000/. for the corrupt bargain, the bargain 
of the advowfon would be clearly good, though the 
other were bad. This is not diftinguifhable as to the 
making the whole void. But next, the purchafing a 
leafe of tithes is not fimony, which confifh in the being 
Jet in to take the office and fun&ions of the church, the 
incumbency, not to take the profits of the living. Here 
is no presentation for gift or reward, nor contra£l or 
profpeft of it. It makes no difference that Dudley was 
a clerk, except that a clerk may not purchafe a neat 
prefentation by ftatute: but he may purchafe an ad¬ 
vowfon as well as another. There is nothing illegal in 
making a leafe of tithes for the life of the incumbent, 
and before the reftraining ftatutes of Eli%. he might have 
granted them for a longer time. The obje&ion to the 
legality of the bargain comes with an ill grace from 
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|he heir-of ( hjo^ whp, madq it #pd ( ifceivj|d» th<s whole 

purchaf^ money. 

For the Defendants it was urged that the pleas were 
bVtli good J Dut it .was immaterial to argue the fecond, 
for if the fir ft were good, it fufficed. It was no hardfhip 
that a perfon endeavouring to evade the law^fliould lole 
his money. Neither of the grounds taken will avail the 
Plaintiff. The demurrer admits the ftatement on the 
pleadings, which is not, that the parties entered into the 
fecond agreement intending to do what might lawfully 
be done, but to obtain the- end of the corrupt and un¬ 
lawful agreement, which bad been attempted and defeated. 
The contract for the corrupt ref gnat on and presentation 
is fo interwoven with the whole, as to vitiate the whole. 
It Hands admitted on the lirft plea, that the contract for 
the next presentation, is clearly fimaniacal and corrupt. 
D\rr, 2f>., long before the ftatute of Eliz., is in point. 
A man had an advowfon, and the church being void, he 
granted the next prefentntion, and the queftion was, 
whether the grantee fhould have the vacant turn, or the 
next, or none at all; and it was held he ihould not 
have that, but the next. The cafe mull be confidered, 
id, as to the common law; 2dly, as to the ftatute. 
Suppaling the flat, of Eiiz. had not palled, fince fimony 
was an offence at common law, the contra ft would be 
bad. i Injl. The owner of an advowfo:. *« can¬ 

not fay that he is lei fed thereof in domintco fits di fvdo % 
whereby it appeareth how the common law doth deteft 
fimony, and all corrupt bargains for prefentations to any 
benefice, but that idonea perfona for the difeharge of the 
cure Ihould be prefen ted freely without expc&ation of 
any thing," &c. And again, “ guardian in focage {ball 
not p re Cent to an advowl'on, becaufe he can take nothing 
for it, and by confequence he cannot account for it.'* 
So, Co. Lit. 89. a., a guardian in focage (hall not prefent 
to a benefice in the right of the heir; becaufe he cannot 
Vox.. V. 3 E be 
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be accountable therefore, for that he can make no bene¬ 
fit thereof, for the law doth abhor fimony, or any cor¬ 
rupt contrail for benefices, and therefore, in that cafe 
the heir lhall prcfvnt himfelf. Macalkr v. Tcderick , 
Cro. Car. 353., it is faid, arguendo, ** for fimony hath 
always by the law of God and of the land been accounted 
a great offence;” and the Court denied, S. C. p.361., 
that it was no offence at common law before the fiat, of 


JS/iz. Winckcomb v. Bi/bop cfJVwton t Hob. 165., it was 
agreed that Wallers ilieuld grant the next avoidance to 
Ebden upon trull to prefent Say , the incumbent being 
In extremist and held it was ** con trad us ex turpi caufdy and 
contra bonos mores , and fo it is againll law and void by 
the ftatute, and ft rangers may take advantage of it.” The 
flatute is in furtherance of the common law. Dr. Burn t 
3 Bccl. Lawt Simony , p. 351., obferves that the preamble 
of the 5th fe&ion of the ftatute of Eliz. is ufually 
printed at the end of the 4th, and therefore cfcapcs 
common obfervation, and he thereby accounts for thefe 
dida of the judges that fimony was no offence at' 
common law, for that ftatute recognizes that further 
penalties and temporal punilhments are requifite. The 
cafe of the Bi/bop of Lincoln v. Wolferjlan t as reported in 
Burr.t makes the grant void as to the advowfon. There 
may be a valid purchafe of an advowfon when there is a 
vacancy, but it mull be a faie of the advowfon only. 
Bl. J., S. C., corrects the other reporter, and his 
correction is compatible with the Defendant’s argu¬ 
ment ; for if the vendor fells the advowfon only, the 
fale is perfeltly good : but that does not reach the cafe 
of a falc that includes the vacant prefentation. This 
was a fale of a prefentation with a full church, by the 
parfon imparfonee, with a contrail to refign inftantly. 
In Bac. Abr. De Grey C. J. fays,** A bond fide purchafe of 
an advowfon is good at whatever time it is made, and. a 
qerrupt purchafe* whenever it is made, is bad viz. 

that 
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that which means to give the next and immediate pre- 
fentation is void, whether the church be vacant or full. 
It is not credible that the expreflions imputed to the 
judges fiiould have found their way into Bacon’s Abridg¬ 
ment, if they had not been ufed. There, it was faid, no 
defign to prefent that particular perfon being Hated, it 
was not to be prefumed ; here the converfe is the cafe. 
This, therefore, is not fuch a fale of an advowfon td 
make which invalid a fa£t mud be prefumed which is 
not to be prefumed; but it is in terms expreffed that 
this is done with a view to the next prefentation. This 
is juft: fuch a cafe as De Grey C. J. had in view: the 
two parts are fo tied together that they cannot be fe- 
parated. If there be various uncoune&ed covenants, 
the one may be void, another good: but the parties here 
have not even attempted, nor is it poflible, to feparate 
the two: it is not firft a purchafe of the prefentation, 
and then another of the advowfon. Pigct's cafe, 11 Co., 
has not been fairly cited. It was there held that «* there 
is a difference when the deed, which is void in part ab 
initio , doth confift upon the entirety, and when upon 
divers feveral claufes} and in thefe alfo there is a differ¬ 
ence, when the feveral claufes are abfolutc and diflindf, 
and when they are feveral, and yet the one has depen¬ 
dency on the other.” Here the contrail is, within a 
month to convey the advowfon, ami alfo to grant a leafe 
of tythes. Here are, indeed, two obje&s, but they are 
fo blended that they cannot be feparated. Suppofe a 
bond given to fccure 5000/., with imereft at 5 per cent., 
and 5000/., with intcrefi: at 10/. per cent., the whole 
would be bad. The diftin&ion taken between the ope¬ 
ration of the common and ftatute law does not avail the 
Plaintiff. Even if the parts of the bargain were feparate 
and diftinft, they are in the fame deed, and accorc^ig 
to Norton v. Symes, this being a cafe on the Hat. E/iz., 
the deed muft be void in teto. If the bond in that 

3 E 2 cafe 
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cafe had come within the fiat. 23 Hen. 6., it would have 
been void altogether, for the words of the ftatute arc fo. 
This is, therefore, an authority that the whole deed 
(hould be void. Even on the dependency of the cove¬ 
nants, the cafe is with the Defendants. It is faid 110 
corrupt coniideration moves Irom Sir H. li. Dudley, but 
the 8000/. was the confideration as well for the refig- 
nation, as for the advowfon, though the proportion for 
each was not defined. He has paid one entire price, 
and has loft, the whole. The court cannot fay how 
much applies to one part and how much to the other. 
Featherjlon V. Hutchinfon , Cro. El. 199.1 ajfumpftt on a 
promife that in confideration that the Plaintiif would per¬ 
mit J. S. to efcape, and of 2 s., the Defendant would in¬ 
demnify him, and it was held void in the whole, bccaufe 
void under the ftatute for part. In Jf”alkcr v. Ham - 
merjley , the covenant to prefent to the vacant benefice, 
although accompanied with a falc cf the advowfon, was 
held to be a fimoniacal contract. This has been aflimi- 
lated to the cafe of ufury, Barnes v. Hedley. If that 
had been a fhift to help the Plaintiff to a new ufurious 
bargain, it would have been void alfo. But it is faid, the 
fecond agreement is dear of the firft. Not fo, it is for 
effectuating the fame objeft, and it is to give the pur- 
chafer all the advantages of the incumbency, without 
any refponfibility for the duties. That which might 
have been innocent, if it had flood alone, is void as a 
fubterfuge and a fhift to eft'e£luate the firft. A lcafe at 
a nominal rent certainly is not of itfelf fimoniacal; but 
if it be for the purpofe of introducing the leffee as effec¬ 
tually as poifible into the enjoyment of the living, that 
is fimony. Here, for an illegal confideration, an attempt 
is made to transfer the advowfon, and the cafes which 
fhew that an advowfon may be conveyed for a legal 
purpofe, are irrelevant: it is not to be contended the 
tranfa^ioA iltitll be void to deftroy the payer’s right to 

the 
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the money, yet eflablifh his tight to the eftatc. If the 
contrail is void, becaufc it is contrary to a general prin¬ 
ciple of Jaw, the principle muft apply to all convey¬ 
ances by which it is attempte d to effefluate that objedt. 
The eflate of necefiiry remains in the full owner, he 
cannot get rid of it becaufe he has attempted to do what 
the law fays fhall not be done: the law fays no fuch 
fale or conveyance fhall be made. The diflindlion pre¬ 
vails which is taken by De Grey C. J., that the fale of 
the advowfon, if it be on a legal contrail, may be ef- 
fedled ; if on an illegal contrail, it cannot. 

Reply. The ufe of the term fimony in the flatute does 
not prove it was an offence at comnjon law : if fimony was 
no where an offence, the legiflature would not probably 
have ufed the term fimony; but if, though it be no offence 
at common law, it is an offence by the ecclefiaflical law, it 
is not wonderful that the legiflature, to which each law 
is equally known, fhould ufe the term. A flatute 
might fpeak of adultery as an offence, without meaning 
at common law: it is an offence by the ecclcfiailical 
law. The preamble of the flatute (hews that fimony 
was not a term known to the common law : it fays, 
*« and for avoiding of fimony,” meaning that which is 
known by that name to the ecclefiaflical courts, and 
goes on to add,«« corruption in prefentstion?, &c.” as that 
which is known to the common law. The words im¬ 
puted to De Grey C. J. in the cafe cited from GiviHbu ’s 
Bacon, are, “ a corrupt purchafe, whenever it is made, is 
bad.” They muft be taken with relation to the fubjecl- 
roattcr then before the Court, and then they cannot mean 
that the fale of the advowfon would be bad, but that, 
taking the fale of the advowfon to be good, the next 
presentation would not pafs. It was argued, indeed, 
that the fale-of the advowfon was void ; but the fubjeil- 
matter before the Court was merely whether the pre¬ 
sentation was void j and it is at leaft queftionable whe- 
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ther the words of De Grey are to be limited to the next 
prefentation, or extend to the advowfon itfelf. The 
argument that there can be no reparation of the agree¬ 
ment, admics that if the Court can foparate the illegal 
from the legal part, they may deftroy the one and pre- 
ferve the other. No part of the fecoiul agreement is bad \ 
but if it were, and fuppofing it was illegal to put the pur- 
chafer into pofiellion of the profits of the living for the 
purpofe of bringing him as near to the fituation of 
incumbent as poflilde, may not the falc of the advowfon 
be good, and the le.'.fe of tithes bad ? This leafe does not 
go to the purpofe of the ftatute: it makes a great dif¬ 
ference whether a real incumbent gets pofil-flion of the 
pulpit by fimony, or whether the tythes merely are 
made over. It would be carrying the penal law beyond 
the fpirit, as well as the letter, to make the putting an¬ 
other into pofiellion of the profits of the living, equiva¬ 
lent to making him parfon imparfonee of the church. 
No cafe has been cited for this propofition. It is an- 
fwered to Barnes v. HedJey, that if there were in the new 
agreement a fliift or contrivance to get more than 5 
per cent., it would be ufurious. But the contra# would 
then be vacated by the exprefs words of the ftatute, 
without any connection with the firft agreement, and 
not in confequence of that connection; but where 
the fecond contra# is for not more than 5 per cent., 
it is good. And that was even in the cafe of 
ufury, under a ftatute which cuts up the contra# root 
and branch, going much further than tjie cafe of money 
lent to game with, where the ftatute of Anne avoids 
the deed only, and immenfely further than this cafe. 
The two parts of this contra# are eafily to be feparated 
under either agreement, even in the firft, but clearly fo 
in the fecond, where the conveyance of the tithes and 
Conveyance of the advowfon ftand upon foparate deeds. 
The Court may hold the leafe of the tithes void, the 

refid ue 
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rafuiue good. But it is faid, becaufe the Court could 
not feparate jthe confideration, therefore the deed is void. 
This is not a cafe where the Plaintiff 1 comes to the Court 
to fee what part of the confideration he can recover as 
legal, and what is illegal. The Defendant’s anceftor 
has received the whole, and for that whole he has con¬ 
veyed to the Plaintiff the eftate. He is a£tor here to 
get back that which has been conveyed to the Plaintiff, 
and the Court will not help him. The cafe of goods 
fold on illegal confideration is fimilar, the vendor cannot 
get his goods back. Here the vendor has had full mea- 
fure, not only the price of that which he could fell, but 
of that which he could not. If the Plaintiff fued to 
recover back the price of the illegal part, it may be ad¬ 
mitted he could not fuceeed. The moment the feal 
was put 'to the parchment, the Plaintiff had the fame 
poffeffion that the laft incumbent had, which is the fulled 
pofieflion the fubjeel-matter was capable of. No further 
formality remained to be clone: the pofieflion of an 
advowfon goes with the right. Waller v. Hammerjley 
falls into the clafs where the queftion of fimony affects 
only the immediate and fpccific prefentation, and not the 
advowfon. The ground of the judgment was, that that 
prefentation was fimoniacal, and that the king might 
prefent for that turn; but it goes no further than to 
ihew, that if Dudley had taken pofieflion upon the firft 
avoidance, the king’s prefentec. Gamble , might have re¬ 
covered in eje&mcnt, not touching the queftion, whe¬ 
ther, after the king has had his turn, the grant of the 
advowfon is void. 

Cur. adv. vult. 



GreenwooO 

v. 

The BUhop of 
kOBOOS. 


On this day Gibbs C. J. delivered the judgment of the 
Court. 

This is a quare impedit brought by the Plaintiff againft 
the Biftiop of London and George Pawfon Clerk, for 
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difturbing them in their r'ght of prefent.ition to the 
church of B radwell jux/a Mure in P/lex, anti the quellion 
before us arifes upon a demurrer to the pleas of the 
Defendant Panjon. The cafe has hern twice very ably 
argued, and it will be fufheient for me to ftatc generally 
the fubftance of the pleadings, as they give rile to the 
point upon which our judgment will turn. The Plain¬ 
tiffs claim the prefentation in quell ion, as executors of 
Thomas Hammerjley , who died, alter the prefent vacancy 
had taken place. They deduce the legal title to the 
advowfon from one Robert Gncmtay, who in 1771 pre- 
fented George Pun Jon deccalcd to the church. They 
ftatc, that upon a vacancy by the ceflion of Panjon, he 
the fai dPaivJon prefented Henry Herring, by ufurp^tion 
npon the faitl Robert Greetiivay, and that upon another 
vacancy by die death of Herring, Pan-Jon piefenn d him- 
fclf by a like ufurpation, and that M'hilft the laid Panjon 
was incumbent, the advowfon defeended front Robert 
G ret nit: ay to his brother John Grecnivay, and afterwards 
from John to his filler Martha Grecnivay that in 1784 
Martha Greetiivay conveyed it to Albany It'all is anti itis 
heirs; in 1792 Ji'allis conveyed it to Sir H. B. Dudley 
and his heirs, and in 1794 Sir //. B. Dudley conveyed it 
to Skinner, Hammerjley, and Cameron, and their heirs; that 
in the fame year Cameron died ; that in 1797 the church 
became vacant by the death of Paivfon the then incum¬ 
bent, whereupon the crown, claiming title to it for that 
turn only by reafon of limony, prefented John Gamblet 
that Skinner afterwards died, whereupon Hammerjley 
became foie feized of the advowfon in fee; that in 
Hammerjley ’s lifetime the church again became vacant 
by the death of the faid John Gamble ; that during this 
vacancy Hammerjley died, leaving the Plaintiffs executors 
of his will, to whom the right of pre fen ting for the 
prefent turn belongs, and that the Defendants difturb 
them in it. The Defendant Patvjon impeaches the con¬ 
veyance 
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reyance from Martha-Greenway to Wallis , as fimoniacal, 1814. 
and therefore void ; he alledges that the faid Robert , 

John , and Martha Greenway were refpe&ively feil'ed of ■ 

the faid advowfon as trustees only for the faid Gtorge The Bifhopof 
/ > oiu/o;ideceafed ; that in 1781 the faid George Paw/on S«osdon, 
deceafed, being feifed of the equitable eftatc of the 
advowfon in fee, and being alfo incumbent of the church, 
entered into a contradl with Sir H. B. Dudley for the 
faie of the advowfon to him in fee, which contraft was 
in fome of its ftipulations fimoniacal, and therefore 
illegal and void } that in purfuancc of the faid fimoniacal 
contract, the faid conveyance from Martha Greenway to 
Wallis in 1784 was made by the direction of the faid 
George Pawfon t in trufl for the faid Sir H. B. Dudley , 
and was for the fame rcafon illegal and who’iy void. The 
Plaintiffs deny that this coinr.uft was iitnoniacal, and 
they in flit further, that even if it was fo, the objection 
goes only to the next presentation ; that the forfeit has 
been paid by the presentation of Gamble by the crown 
on the firft avoidance which fell, and that the convev- 
ance.(lands good for the rcfidcncc. 1 fhall rake this lath 
cjueftion firft, afluniing that the contract was fimoniacal, 
and the conveyance to Wallis made in furtherance of it; 
becaufe, if this be determined in favour of the Plaintiffs, 
it will be unneccfury to confider the other. Upon this 
part of the cafe it ftiould be obferved, that we arc net 
called upon to decide whether the contra& itfelf could 
be in any degree inforccd, which would he a very differ¬ 
ent queltion, but whether a conveyance made in exe¬ 
cution of it, can be fupported to any, and what extent. 

Hie ftatutes againft fimony apply only to the prefentation 
corruptly procured, or intended to be procured; and the 
offence of fimony at the common law, (admitting it to 
have been an offence) can be carried no farther. The pre¬ 
fentation thus corruptly procured or trafficked for, is 
forfeited to the crown, and certain penalties and dip- 

abilities 
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abilities are inflicted on the offenders: the ftatute* 
contain no exprefs provifion for avoiding fimoniacal con¬ 
veyances; but there can be no doubt, that the convey¬ 
ance, even of an advowfon in fee, which in itfelf is legal, 
if it be made for the purpofe of carrying a fimoniac.il 
contract into execution, is void, as to fo much as goes to 


effect that purpofe; and if the found part cannot he 
feparated from the corrupt, is void altogether. It ia not, 
as in the cafe of ufurv and fora? others, avoided by the 
pofitivc and inflexible enaClrur-nt of the ftatute, hut left 
to the operation of the common law, which will rojcCt 
the illegal part, and leave the reft untouched, if they can 
fairly be feparated. The queftion therefore is, whether 
fuch reparation can be made in the prefent cafe. The 
conveyance to Wall:', upon which this queftion arifes, 
purports to carry the whcl? advowfon, including the 
next prefentation. The contrail, in furtherance of which 
this conveyance was nn.de, is aiTumed to be fimoniacal; 
but this charge of fwnony can be applied to the next 
prefentation only. A vacancy has taken place, and the 
crown has thereupon prefented under the ftatute, be- 
caufe the cdnvcyancc to Wallis was, on the fame afiump- 
tion, confidcred to be fo far void; but here the fimoniacal 


part of the trail fact ion ended. Up to this point the con¬ 
veyance made in furtherance of the fimoniacal ftipulations 
has been treated as ineffectual, but the remaining intereft 
which pafles by it ftands clear of this objection, and may, 
as we think, be fairly feparated from the objectionable 
part. Ic is true that by the contraCt one entire confider- 
ation is to be paid for the whole advowfon, and we 
cannot fay how much (hould be referred to the legal, 
and how much the illegal part of the tranfaCtion ; but 
we are fure that our decifion fupports fo much only of 
the conveyance as applies to the legal part. The reft 
has been dealt with as illegal; the crown has taken the 
forfeiture. No decided cafe has been cited which heart 


5 
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747 


In the Firre-wsTH Year ok GEORGE III. 


dire&ly upon the point in queftion, but certain expref- 
fions of Lord Chief Juft ice De Grey in the cafe of 
Barrett v. Glubb, as it is reported in the later editions of 
Bac. Abr. tit. Simony t A. % have been fele&ed and relied 
upon as (hewing that where fimony enters into any part 
of the contract, the whole conveyance made in purfuance 
of it is void. There certainly are paftages in that report, 
which taken by themfelves feem to countenance this 
opinion ; but it is to be obferved, that the queftion then 
before the Court was confined to the next prefentation 
only i that no fucli dodtripe is to be found in the report 
of the fame cafe by Mr. Juftice Blackjisne , w'ho joined in 
the judgment; and therefore it is very probable that the 
expreflions relied upon are inaccurately reported, or may 
perhaps have been ufed with reference only to the next 
prefentation, upon which alone the Court had to decide. 
Be this as it may, we certainly cannot be guided by fo 
loofe an authority, when the reafoning of the cafe leads 
us to a different conclufion. Our opinion being in 
favour of the Plaintiffs upon this point, the queftion 
whether the contract was or was not fimoniacal, becomes 
immaterial on the prefent record, and therefore judg¬ 
ment mult be 

For the PI a inti ft V. 
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Rawle, Demandant ; Pyke, Tenant ; Miller 
and Wife, Vouchees. 


Nov. 9, 


'J’HE Court, on the motion of Copley Serjt., in Trinity 
term laft, permitted this recovery to pafs as of this 
term, after the dedimus pojiatem, which was directed to 


The writ of de* 
dimus potejlatem 
for a recovery 
mult not be di- 


three commiffioners, or any two of them, the demandant re< ^ ed to and re¬ 
turned by the 
Demandant. 

But the recovery may be amended in fieri by fubiUtuting a new commiflioner for the 
Dem and a n t, and retaking the acknowledgment. 


being 
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being one of the three, {hould have been amended, by 
inferting a new commiflioncr in place of the demandant, 
and after the writ {hould have been rc-fealed, and a new 
acknowledgment taken, Copley retaining the papers till 
thsfe terms (hould be complied with. 


Copley now moved that this recovery might pafs, al¬ 
though the demandant was one of the two commi(boners 
who had taken the acknowledgment and returned the 
writ, upon which account the officer had objected <o 
the palling of the recovery. Copley urged that no rule ol' 
Court forbade this practice. 

The Court lieid that there was no need of anv rule of 
Court to re ft rain fo abfurd a practice, am! they refufed 
the application. (.1) 

(«) See Shaw, Demandant; H'arc, Tenant; C.’ulow, Youchce, 

IV. JQO. 


HO*V» 1C* 


Ex parte Bullock. 


Recc v cry amend¬ 
ed by inferting 
tithe of woo! and 
lamb of a town- 
Ihip* which pafTed 
by the general 
words of “ all 
other the tithes,” 
though all the 
tithes of the 
vouchee’s own 
lands, part of the 
townfhip, had 
been fpecifically 
granted. 


Y EKS Serjt. moved that a recovery might be amended 
by inferting the undivided moiety of the tythes of 
wool and lamb yearly arifing, growing, renewing, and 
forth coming, vrithin the townfhip of Tolgreaves in the 
county of Derby. It was fworn that the tenant in tail 
was, at the time of his fuffering the recovery, feifed of 
and in, smongft other mefiuages, lands, tenements, 
tithes, and hereditaments, the tithes in queftion ; that 
they were parcel of the eftates thentofore of Edward 
Swann the devifor, and that it was intended they (hould 
pafs. The deed to lead the ufes, after enumerating cer¬ 
tain mefiuages and lands,- fituate in Hurdhw, Chelvertou 

and 
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and Yolgreavts , had the words “ and all and all manner 1814. 
of other tithes yearly arifing, &c. out of- the faid pre- L 

mifes, and the tithe of hay yearly arifing, &c. out of Bullock. 

certain other lands, and all other the meifuages, cot¬ 
tages, tithes, Sec. fituate in the townfhips of Hurd low, 

Chet'verion, and Yolgreaves t and in the parifhes of Harting - 
ton and fome others, in the county of Derby , and each 
and every of them, which were thentofore the inheritance 
of Edward Swann the t-- ltd tor. 

The Court felt confiderable hefitation in granting this 
amendment, confidcring that the right to tithes of a 
fpccific kind throughout the townfhip was a property fo 
extremely dilFerent in its nature from the right to all the 
tithes of what kind foever of the lands of the grantor, 
and the pofieffion of which had in fubftance merely the 
effect of making thofe eitates tithe-free, that it was 
fcarcely credible how fuch a property, if intended to pafs 
by the deed of ufes, fhould be no otherwife defignated 
therein than under the general words of all other the 
tithes arifing within the feveral townfhips and parifhes 
named. It was greatly to be wilhed that the parties 
who conducted recoveries would pay more attention to 
them. 

T'iat. 


Le Fevrb v . Ljloyo, xYdminiftrator of Lloyd, 

deceafcd. 


T HE Plain till' declared upon a bill of exchange, drawn if a broker, wh» 
by the deccafed upon John Kennion, in favour of the bei» ! s employed ta 
Plaintiff, at two months after date, which had been dif- 1 s °, oas ’ *f!!? , 

* them lor a bill at 

two niL'.ths) him- 

fclf draw* oa tire buyer for the amount, he is anfwenible on the bill to his principal. 


honoured 
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honoured by the drawee. The caufc was tried at the 
London fittings after Trinity term 18141 before Gibbs C. J. 
when the cafe was, that the Plaintiff, who rcfided at 
Southampton, had applied to Maitland and Coles t in Lon¬ 
don, to fell fome cotton for him •, who faid they could 
obtain 20 d. per lb. for it, if it correfponded with the 
fample. The PlaintifF wrote, that his friends accepted of 
the offer, and Maitland and Co. replied, that the party 
would take the cotton at 20 d. per lb., to be paid for in a 
bill of 2 months from the time of their arrival at Bran¬ 
don's warehoufe, London t fi:bjedt, of courfe, to commiflion 
and brokerage ; but on objection made, afterwards con- 
fented to forego their comm: Hi on. The Plaintiff accepted 
thefe terms. . Maitland and Co. had employed the dc- 
ccafed as a broker to fell the cotton. He, having, on the 
arrival of the goods in London^ aicerta'ned the amount 
of the price, drew the bill in queftion on the purfhnfer 
for the i'um, and delivered it to Maitland and Co., who 
remitted it to the Plaintiff. The defence was, that the 
Defendant having drawn the bill, only as agent for the 
PlaintifF, and without any confideration for fo doing, 
but merely for the purpofe of facilitating bufinefs, the 
Plaintiff not being himfelf then in London , the Defendant 
was not liable on the bill to the Plaintiff, his own prin¬ 
cipal ; and that the meaning of paying for: goods by 
a bill at two months was, that the feller fhould draw 
a bill on the buyer ; and the broker here drew as the 
fervant of the feller. Gibbs C. J. thought it was impru¬ 
dent in Lloyd to put his name on the bill, but that he 
having fo done, all the legal Confequences of the a£t at¬ 
tached on him, as much as on any other party whofe 
name was thereon, and the jury found a verdift for the 
Plaintiff. 


Shepherd , Solicitor-General, in this term moved upon 
the ground taken at the trial, to fet afide the verdift and 
enter a npnfuit. 


Per 
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P<r Curiam. The broket by giving this bill put an 
end to all doubt as to the buyer's refponfibility. The 
vendors, upon receiving it, in confequence of their good 
opinion of Lloyd , difmifs from their minds all care about 
the folvency of the purchafer. 

Rule refufed. 


r8i4. 

* — 

LeFevhe 


v. 

Ldjoum. 


Symonds v. Andrews. 


Nov. i±. 


r J^HE Defendant had been held to bail upon an affidavit 
made by the Plaintiff, that the Defendant was now 
•juftly and truly indebted to the deponent iu the fum of 
68/. and upwards, for money paid, laid out, and ex¬ 
pended, and wages due to the deponent for his fervices 
as mailer and commander on board of the (hip Little 
William, whereof the Defendant was then an owner, 
and that no tender had been made of the faid fum of 68/., 
or any part thereof, in bank notes. 

Lens Serjt. moved to difeharge the Defendant upon 
entering’a common appearance, upon the ground that 
this affidavit was infufficient, firft, in tliat it did not (late 
that the money was had and received by the Defendant, 
or to the ufe of the Plaintiff; nor, fecondly, that the 
wages due to the Plaintiff were due from the Defendant. 
Thirdly, that he fwore to 68/. and upwards, but ftated 
that no tender of any part of the faid fum had been 
made} it did not appear with certainty what the faid 
fum was. He cited Mackenzie v. Mackenzie, i Term 
Rep. 717. Perks v. Severn, 7 Eajl, 194. Catbrenv v. 
Hagger, 8 Eajl, 106. Ford v. Laver, 3 Eajl, iiq. 


Affidavit to hold 
to bail for 68/. and 
upwards, and no 
tender of the faid 
fum, held good. 

So, that Defend¬ 
ant is indebted to 
Plaintiff for mo¬ 
ney paid (not 
faying by the 
Plaintiff or for the 
Defendant’s ufe) 
aud wages due for 
ferving in a (hip 
of which the De¬ 
fendant was part- 
owner, not laying 
due from the De¬ 
fendant. 


The Court held, that it fufficiently appeared from the 
(latement, that the Defendant was an owner of the (hip, 
that the wages were recoverable from him, and that if 6S/. 

remained 
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To explain 
an ambiguous 
award of a road 
under an indofure 
ad, evidence of 
cotempo-aneous 
ads of the occu¬ 
piers of the land 
may be received. 
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refrained due of which no parr had been tendered, the 
Defendant might be arreflcd for that, even if there had 
been a tender for the refidue. Such great ftritlnefs was 
not required. 

They refufed the application. 


Wadley v. Bayliss. 

^RESPASS : the Defendant juflified under a right of 
way, and ifl'ue being joined on a rebutter, the ques¬ 
tion tried before Chambre J. at the Warwick fummer 
aflizes 1814, was, upon the conftruftion of a paflage in 
the award of the commifiioncrs under an inclofure aft, 
which, in fetting out a private road, direfted that the 
old road, after deferibing it from the terminus a quo to 
a certain point of its courfe, *< and from thence leading 
Southwards on the Eajl fide of W . M iUward's, H. Morris's , 
and Wm. Fojler's allotment, ihould be and remain of 
the fame breadth as it then was, and (hould be ufed as a 
private road by the owners and occupiers of the lands 
abutting upon and adjoining to the faid'road, and kept 
in repair by the owners of the faid allotments adjoining 
thereto, and of the old inclofurcs abutting upon the 
fame, who fhould ufe the fame, and by no other per- 
fons whatever.” The Plaintiff was now owner of the one 
allotment mentioned above to be awarded to Mtllward , 
Morris , and Fojler. The Defendant had at the South - 
wejl corner of that allotment, land accefliblc by another 
road, from which land he paffed along the South fide of 
the Plaintiff’s allotment to the Sauth-eajt corner thereof, 
and fo along the road deferibed in the award. The 
Plaintiff contended that the award not deferibing the 
road as turning at the South-eajl corner of his clofe, and 
there taking a Wejlcrn direftion towards the Defendant’s 

tene- 
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tenement, ancl the a£t in exprefs terms doing away all 
roads which fhould not be fet out by the commifEoners, 
the Defendant had no road to or from that point over 
the Plaintiff’s clofe to the Defendant’s land: for the 
Defendant it was proved that the occupiers of his tene¬ 
ment had enjoyed the road near 50 years fince .making 
the award, and that one of the commiiBoners who was 
party to the award, had, foon after the award made, oc¬ 
cupied the Plaintiff’s clofe, and had left the (pace of 
land on the Southern fide thereof, along which the De¬ 
fendant puffed, unploughed for the purpofe of being 
ufed as a road. This evidence was objected to, but re¬ 
ceived. The jury found a verdict for the Defendant. 

Vaughan Serjt. in this term moved for a new trial, 
upon the ground that parol evidence of the a£ts' of the 
commifiiouer could hot be received to contradi£fc his 
award. 

Per Curiam. It is not received bccaufc he was a 
commiflioner, but it is the declaration of an occupier of 
the land, accompanied with an act adverfe to his own 
intereft. And the language of the award being am¬ 
biguous, it was competent to go into evidence of the 
enjoyment had, in order to fee what was the meaning of 
thufe who worded it. According to the confl:ru£fcion 
contended for by the Defendant, the road would have 
led to the lands of one perfon only, inftead of the-lands 
of many. If the road was improperly fet out at firft, 
there were perfons enough interefted in contefling it, who 
would not have acquiefced fo long. 

Rule refufed. 


3F 


rsi 



W ADLKY 


V. 

Baylik. " 


Voj..V. 
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Wynne v, Belman, Clerk. 


The Defendant 
in a penal action 
on a ftatute pafl'ed 
fince 21 Jac 2. 
c. 4. nuv change 
the venue to the 
county where the 
ofltnee is com¬ 
mitted. 

Whether penal 
aftions on flatutes 
parted fince the 
31 Jac. 1 c. 4. 
mul) lay the ve¬ 
nue in the county 
where the offence 
is committed, 
quit re 

Admitted ar¬ 
guendo that it is 
sot uccefiary. 


’J'HIS was an aftion for non-refidence on the Defend¬ 
ant’s benefice in Suffolk. Bkffet Serjt. moved to 
change the venue from London, where it was laid, to 
SijffJk. Copley Serjt. (hewed c.uife in the firit inllance. 
This was a motion prim,e itnprrfftonis. The Court never 
yet had, nor now would change the venue in a penal 
aftion. He admitted, however, that it was clear th$ 
action for non-reiider.ec was not a local aftion. 

Bloffcl in fupport of his rule- There is no rea| 
fon why the Court (hould not change the venue 
in an aftion for non-rcfidence as well as in any 
other. The aftion is not local'. No penal aft ions 
given by any ilatutes pafied fmcc the ftatute 21 Jac. I. 
c. 4. are within the operation of the enaftment in 
f. 2. of that aft, that “ in all penal aftions the offence 
{hall be laid in the county where it is committed and 
by the words of every ftatute which gives an aftion 
in the courts at Wtjlminfter the aftion is taken out of 
the operation of the firit feftion, which direfts that ** all 
offences againfl any penal ftatute (hall be fued and tried 
before the juftices of a fuze, juftices of nift print, juftices 
of oyer and terminer, and juftices of gaol delivery, or be¬ 
fore the juftices of peace of every county, city, borough, 
or town corporate, and liberty, having power to enquire 
of, hear, and determine the fame within England or 
Wales, wherein fucli offence (hall be committed, and 
not elfewhere, fave only in tliofe counties or places 
ufual for thofe counties or any of them.” This laft 
point is clearly laid down by Lord Kenyon C. J. in an 
elaborate judgment in the cafe of Shipman, v. Henbejl , 
4 Term Rep. 109. It is, therefore, remarkable that in a re¬ 
cent 
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Cent cafe, Butterfield v. Windle, 4 Enfi , 385., the counfel on 
both Giles fhould have agreed that the venue in a penal ac¬ 
tion upoh the ilatute 3 G. 2. C.26./.4., for a .fraud in the 
fale of coals, mud be laid in the county where the aft is Bslman, deck, 
committed; and that die Court, in giving judgment, con- 
fidering that as a requifite, took pains to (hew that it had 
been complied with; and Le Blanc J. gave the Defendants 
judgment, 011 the fourth count, upon the failure of that 
ingredient. Boiler J. N. P. 195., fpeaking of this aft, 
fays, «In the conftruftion of this aft it has been holden 
that it does not extend to any offence created Gnce that 
ihatute, but that where a fubfequent ftatute gives an 
action of debt or other remedy for the recovery of a 
jpenalty in any court of record generally, it fo far im¬ 
pliedly repeals 21 Jac. 1. However, the offence mult 
be laid within the proper county.” This pafliige is in¬ 
tended with a reference to Rex v. Gall, 1 Lard Ray. 

370., and Hicks's cafe, 1 Salk, 372., cited in the margin 
of Bull N. P ., beta of which caf: s are liable to both 
thefe conftrudions: both rule that ftatutos fubfequent 
to 21 Jac. 1. c. 4., giving nftions in any court of record, 
or in any of the courts at VJcjhu'nficr, repeal that aft fo 
far that the aftiou need no longer bo brought in the 
courts which fit in the county where the aft is com¬ 
mitted ; but that under afts preceding that ftatute, no 
action could be brought in the courts at IFtfiminjlcr, un- 
L •> the oticr.ee were committed in the county of Mid- 
dlcjix where thofe courts fit. But in Hicks's cafe. 

Holt C. J. declared it to be his private opinion, that 
where any fubfequent aft gives any popular action, it 
mult be laid in the proper county, within, the equity of 
ai Jac. 1. The language of the cafe in Rex v. Gall is, 
as to this point, extreme!v ebi'cure. French v. Ccxsn, 

2 Sir. 1081., the Court, referring to Hicks' s cafe, held 
that the aft 21 Jac. 1. did not extend to fubfequent 
ftatutes. French x. Ccxsn is more fuily reported in aa 

3 F 2 excellent 
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1814. 

Wynne 

v. 

Belm an, Cleric. 


excellent note fubjoined to Selwyn’s N. P. 2d ed. vol. i. 
664. It would be very defirablc for the Defendant, for* 
whom he prayed the rule, if the law were othcrwifc; 
becaufc the venue in London would in that cafe be a 
good ground for a nonfuit: but he was fatisfied there 
was no foundation for that do&rine. 


The Court , after making fevcral fruitlefs attempts to 
find a fatisfaftory explanation for the pafiagc in Bull. 
N. P. as a matter of curiofity, declared that it was un- 
neceffary for them to difcufs the qudtion whether the 
a&ion were local, and within the ftatute 21 Jac. 1. r.4. 
f. 2. If it was, the Defendant aiked for that which was 
beneficial to the Plaintiff, and abandoned his defence t<| 
the adion ; if it was not within the ftatute, there was 
so rcafon why the rule fliould not be granted. 

Rule abfolute. 


Nov. 1 u 


Bliss v. Atkins. 


An affidavit to 
hold to bail for 
work and labour 
done by the Plain¬ 
tiff for the De¬ 
fendant, as his 
fervant, is fuf- 
Jkient. 


J^EST Serjt. moved that the bail-bond given in this 
cafe might be delivered up to be cancelled, upon en¬ 
tering a common appearance, upon the ground that die 
affidavit to hold to bail was infufficient, ftating only that 
the Defendant was indebted to the Plaintiff for work and 
labour done by the Plaintiff, the deponent, for the De¬ 
fendant, as the fervant of the Defendant; not ftating that 
it was done at his requeft, or on his retainer. 


The Court held the affidavit was fufficient, and 

Refufed the Rule. 
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Wynne v. Moore, Clerk. 

r J' , HIS was an aflion for non-refitlence upon the De¬ 
fendant’s prebend of Canterbury , vicarage of Rut ham, 
and rectory of Peckbam. Copley Serjt. had obtained for 
the Defendant a rule nifi that the a£tion might be dis¬ 
continued upon payment of the coils of the a£lion up to 
the time of the application, and of the application ; 
againfl which 

Shepherd, Solicitor-General, now (hewed caufe, infill¬ 
ing that the licence and certificate of non-refidence on 
^he two lafl-mentioncd benefices were not of validity to 
entitle the Defendant to this rule, becaufe thofe bene¬ 
fices were locally fituate within the diocefe of RocheJler % 
and the licences had not been regiilcred in the regiftry 
of that diocefe, which he contended was rendered necef- 
fary by the flatute 43 G. 3. c. 84. f 22., the words of 
which required copies “ to be filed in the regiftry of the 
diocefe within which fuch benefice, in refpe«£l whereof 
any fuch licence (hall be granted, (hall be locally fitu¬ 
ate,” notwithftanding that both Rutham and Pechham 
were within a peculiar of the arclibiftiop, itfelf locally 
fituate within the diocefe of Rochejler. 

Copley , in fupport of his rule, referred to f. 39. of the 
fame a£l, which provides that “ the peculiars belonging 
to any archbifiioprick or bilhoprick, though locally fituate 
in another diocefe, (hall continue fubjeft to the arch- 
bi(hop or bifliop to whom they belong, as well for the 
purpofes of that aft, as for all other purpofes of ecclefi- 
aftical jurifilidlioit whatfoever i” therefore thefe licences, 
being properly regiftered in the archbilhop’s regiftry. 
Heeded not to be regiftered in that of Rochejler . 

The Court agreed hereto, and made the 

Rule abfolute. 

3 F 3 


1814. 

'-v-• 

Nov. 11. 

A licence of 
non-reiidence on 
a benefice within 
an archbifhop’s 
peculiar, locally 
fituate in another 
diocefe, needs not 
to be regiftered in 
the regiftry of ths 
diocefe, hut ought 
to be regiftered in 
the regiftry of the 
archbiihop. 
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1814. 


(IN THE EXCHEQUER-CHAMBER.) 


Kov* 14. 


Sutton v. Morgan. 


Intereft allowed 
on affirmance of 
judgment on a 
letter promifirg 
payment of an ad¬ 
mitted balance 
by a bill at two 
months. 


Q.ASELEE moved for- interest upon tlie amount of a 
judgment affirmed in error. A banking account 
had been fubmittcd to arbitration, and the arbitrators had 
ftated a balance, which upon examination proved erro¬ 
neous } and the Defendant in a letter admitted the error, 
allowed the true balance, and promifed to pay by a bill 
at two months. After the expiration of the two months, 
no bill having been given, the aflion was brought for 
the recovery of that balance, and the declaration com# 
tained the money counts, and a count for intereft. The 
jury had given interell up to the time of their vcrdi£t. 
Graham B. objected that the application was for intereft 
upon intereft •, upon which Gof.lce anfwcrcd, that it was 
fo in every cafe upon a promitibry note or bill of ex¬ 
change, but that the practice was, for the officer of this 
court to fever that part of the judgment which was for 
intereft, from the principal, by reference to the inflru- 
ment ftated on the record by which it became due, and 
to compute intereft on the principal only. 


Rule abfolute. 


(IN THE EXCHEQUER-CHAMBER.) 

Kor. 14* Watts v. Toussaint. 


Irteixft allowed 
on a. a 

judgment tor net 
d* 1 woiiTi.-isa i.dis 
deliver.-.: :l\- tt:at 
pur; !<-t con- 
veitii" totl.c 
Dc:cr.-i;.dc ufc. 


ARRTAT moved for intereft uptm the amount of 
a judgment affirmed on error. The action was 
for not having difeounted certain bills delivered to the 
Defendant to be difeounted, but converting them to the 
Defendants own ufe. Intereft had been allowed in 

trover 
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trover for bills of exchange, Atkins v. Wheeler t 2 New 
Hep. 205. 

The Court granted the application. 


7 59 


1814. 


v. Pasman. 


Nov. it. 


AUGHAN Scrjt. oppofed one of the bail, on the 
ground that he was defcribcd as a gentleman, being 
a fchool-malter. 


Hail. A fchool- 
mailer is veil de- 
fcrihed as gentle¬ 
man. 


Heath J. School-matter is not an addition within 
the ftatute of additions. The defcription is luflicient. 


Ogle v. Atkinson and Another. AW. ij* 


'J^ROVER for a quantity of hemp and flux. The 
caule was tried before Alaiujleh! C. J., at the fittings 
after Alichaehr.as term 1813, and a verdict was found 
for the Plaintiff, fubject to a cafe. In iSot), the Plain¬ 
tiff configned wines to and Co. at h c'&'.f, for fide 

on his account, and next year ordered them to puvehafe 
for him the hemp and flax in queffion. In April 1810, 


A. being indebt¬ 
ed to the Plaintiff, 
accepts an older 
to purchatc poods 
for him at 11., ai.d 
purs them onhoa-d 
the PJaimiir’s vel- 
i’i-I feat for them, 
as the riaintiiT’s 
guilds, advlfes 


him of the fhij>- 

ment for the Plaintiff's rllk and on his account, and remits him die invoices. lie j ro- 
curcs the mailer to lign bills of lading to the order of blank, ;.fffring J-.iin I; is imuia- 
terial. lie then draws on the Plaintiff, and tranfmits the bills, and bid of lading to 
an agent in this country, with initructions, that if the Plaintiff docs not ac-.cj t the 
bills, the agent Humid indorlc over the bill of lading to the payee of the bids, which 
is accordinely done : held that the property in the goods was changed bv the delivery 
qn board the Plaintiff's fhip, and that the iiibfequent indorfement of the bill of lading 
was inopetative. 

A warehouleman, receiving goods from a confignee, who has had a final pofleflion of 
them, to be kept for his ufe, may ueverthclef* refufe to re-deliver them, if they axe the 
property of another. 


3^4 


the 
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the Plaintiff .fent his own fljip, the firemen Pacii 3 
to receive the goods fo ordered. On her arrival at 
jRjrgv*, the captain received from Saudi and Co. the goods 
in queilion, with others, on behalf of the Plaintiff, and as 
the Plaintiff’s own goods, which Smidt and Co. dated to 
the captain that they were. Thefe goods not fully load¬ 
ing the fhip, Smidt and Co. procured other goods to be 
flapped on freight: the captain, by agreement with the 
Plaintiff, (his owner,) was ro have 15/. per cent, primage 
upon the fhip’s homeward freight, to be effimated as 
well upon the Plaintiff’s own goods as upon thofe 
which were actually to pay freight, the rate of which 
laft was io/. per ton, but Smidt and Co. required the 
captain to eflimate the freight upon the goods received for 
the Plaintiff at 8 /.per ton only. The captain objected to 
this diflin£lion, but Smidt and Co. infilling, that his 
owner was entitled, that the freight upon the goods be¬ 
longing to the Plaintiff fliould not be eflimnted at the 
fame rate which the other goods were to pay, at length 
the captain consented. Before the fhip left Riga, 
Smidt and Co. wrote a letter, without date, to the Plain¬ 
tiff, apprizing him of having (hipped the hemp and flax 
in queftion by the Bremen Packet , anti Hating that they 
inclofed the bills of lading and invoices of that fhip- 
ment, for which they debited the Plaintiff 's account, and 
requefted that, being found right, the Plaintiff would 
have them noted in conformity therewith. In that 
letter were inclofed four invoices, dated 18/30 June, 
exprefling the flax to be flapped on board the Bremen 
Packet , for the account and rilk of the Plaintiff; and 
Smidt and Co., after enumerating all the charges on the 
cargo and fhip, therein charged to the Plaintiff a com. 
■fniflion of two and a half per cent, on the amount of the 
goods and charges. In a letter of 15/27 June, they 
promifed to furnifli the Plaintiff with the vouchers of 
fhe whole fhipment; and in another, mentioned having 

before 



in the Fifty-fifth Year OF GEORGE HI. 


i6i 


before fent him the bill of lading and invoices of thofe 
{hipments, performed on the Plaintiff’s account on 
board the Bremen Packet) and -they annexed the dupli¬ 
cate of the vouchers. After the captain had received 
the goods, he was requcfled by Smidt and Co. to fign a 

bill of lading for them, deliverable to-or 

his order, for which he was to receive freight at the 
rates therein fpechicd. The captain objected to fign 
the bills of lading with a blank for the name of the con- 
lignee, until Smidt and Co. affurcd him, that was of no 
confcquence, as the goods were to be delivered to his 
owner, upon which he figned it. The firft mentioned 
letter to the Plaintiff, which contained the invoices and 
bill of lading, was fent by Smidt and Co. to Lehr, their 
agent in this country, in a letter dated Riga, 4/16 
June, wherein they dated, refpe&ing the Bremen Packet , 
that they fhoukl make out Ogle’s bills of lading to order, 
that .in cafe of his not accepting the drafts, Ruckers 
might become pofleflors of the bills of lading; and after 
dating the amount of the goods loaded for the Plaintiff, 
and charges, and that there would be very little of the 
proceeds of his wines remaining at his difpofal, they 
added that they drew on him only 2500/., which bills 
they remitted to Mefl'rs. Ruckers. They conceived that 
fum to be the balance due to them, which the Plaintiff 
difputed. In a letter of 2/14 July, Smidt and Co. in- 
ftructed Lehr to take the neceflary meafure, that in cafe 
Smidt and Co.’s drafts of 1300/. and 1200/. at three 
months, drawn on the 4/16 June, were not accepted, 
he ihould otherwife difpofe of the bills of lading he 
had in hand, and let Meffrs. Ruckers receive the goods 
and difpofe of them. Lehr, in purfuance of thefe in- 
ftru&ions, called upon the Plaintiff before the {hip 
arrived, and delivered to him the letter indofing 
the four invoices, and Hated that Smidt and Co. had 
drawn two bills upon him, the one for 12,00/., the 

other 
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other for 1300/., which were in the hands of Meflrs. 
Ruckers , and requested the PiaintilV would accept them • 
the Plaintiff refufed, and Lehr in confcquence indented 
the bill of lading to Meflrs. Ruckers. On the flop’s ar¬ 
rival in England , before any of the goods had been de¬ 
livered to the Plaintiff, Meflrs. Ruckers claimed the 
goods as indorfees of the bill of hiding, but the captain 
refufed to deliver to them, and delivered the goods to the 
Plaintiff, who depofited them with the Defendants as 
warehoufe-keepers on his account. He had fince de¬ 
manded them back from the Defendants, and tendered 
them the amount of their charges, but thev had refufed 
to deliver them. There was no tender of any freight 
for the goods. Srnidt and Co. were alien enemies at the 
time of the fliipment and trial. The Plaintiff had ob¬ 
tained a licence from the crown to import thefe goods, 
upon which licence Srnidt and Co. had, before the fl'.ip 
left Riga , indorfed, that the goods were fhippid on 
Britijh account. If the Plaintiff were not entitled to 
recover the value of the goods fo depofited with the 
Defendants, a nonfuit was to be entered. 

This cale was argued by Vaughan Serjt. for the Plain¬ 
tiff, and by Lens Serjt. for the Defendant. The former 
referred to the cafes of De Aid ton v. lie Mellon, 
2 Campb. 420. Pinto V. Santos, ante, 447. Boktlingk 
v. Ingiisy 3 Eajl, 381. Fowler and Another v. Kymer 
mnd Maclacgarty cited 7 T. R. 442. and briefly reported 
by Mr. Allolt on merchant (hips, 4 cd. 386. and 3 Eajl t 
396.; arid Cone v. Harden, 4 Eajl, 211. The latter dif- 
tinguiflied this cafe from Bohilingk v. Inglis, Cone v. 
Hardeny and Fowler v. Kymer and Mactnggart. And 
the former was Hopped in his reply by the Court. 


Gibbs C. J. This is an a£lion by Ogle againft Atkin- 
fonsy into whofc hands Ogle had delivered goods, brought 
for the purpofe of recovering from them the value of the 

goods. 
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goods, which they refufc to re-deliver, infifling that the 
property of the goods is in Smidt and Co., from whom 
they have had notice to detain them. There are two 
preliminary points made by the Plaintiff; firft, that the 
Defendants cannot rcfufe to deliver up the goods to the 
Plaintiff from whom they received them; but, if the 
property is in others, I think they may fet up this de¬ 
fence. 2dly, It is faid, Ogle has a lien for freight: he 
might have had fucli a lien, but if he wrongfully gets the 
goods into his hands on a claim of property, he cannot 
afterwards fet up a lien for freight. This ^brings us to 
the true queition, which is, in whom the property is 
veiled. It is true, that the goods might have been de¬ 
livered aboard the fliip on the terms on which the Defend¬ 
ant contends they were delivered : and if they had been, 
no doubt the Plaintiff’could not have obtained the goods^ 
without accepting the bills ; but were they fo delivered ? 
Smidt and Co., in their letter to Ogle, never make men¬ 
tion of any bills to be accepted by Ogle. No doubt, a 
delivery on board this iliip was an abfolute delivery to 
Ogle, unlefs qualified. Docs the cal’e, therefore, llate 
any fuch qualification ? The cafe dates that the captain 
received them as the Plaintiff’s own goods, which means 
Ins own goods abfolutely; not with any qualification; 
and Smtdl and Co. reprefent them to the captain to be 
the goods of Ogle, and as fuch they arc delivered. If 
Smidt and Co. had faid, wc deliver the goods to you, to 
be the goods of Ogle if he accepts certain bills', the de¬ 
fence would avail j but no fuch thing paffes. I cannot 
annex to this delivery the qualification, that they are to 
be the Plaintiff’s own goods if he does certain things. 
The captain, then, receives them as Ogle's abfolutely. 
Is this date altered ? The goods go on board: bills of 
lading are tendered to the captain to fign in blank: the 
captain objects. According to the Defendant’s argu¬ 
ment, the anfwer fliould have been, I leave the bills in 

blank. 


1814. 

..—' 

Ogle 

U. 

Atkjn&ox. 



*j64 

1814. 

L ■ 

Ogi.e 

V. 

Atkixsov. 
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blank, becaufe it is as yet uncertain to whom the bills 
may be deliverable, for that the cargo is to go to Ruder, 
unlefs the Plaintiff accepts certain bills: but the anfwer 
given is, the blank in the bill is immaterial, for the goods 
are at all events to be delivered to your owner. If the 
blank was immaterial, it imported no alteration in the 
terms of the delivery if it was material, a fraud was 
pratlifed on the captain, which cannot avail the con- 
fignors. I therefore think that the property of the goods 
entirely veiled in the Plaintiff, and that the fubfequent 
scVs of the confignors and their agents, cannot prevent 
him from recovering again!! the Defendants; the judg¬ 
ment therefore muff be for the Plaintiff. 

Heath J. I am of the fame opinion. As to the 
preliminary point firft taken, it is peculiar to the aflion 
of ejectment, that he who is entrufted with the poffellion 
of land, mull deliver it back to his leffor, but that rule 
extends to, no other action. As to the merits, it is ad¬ 
mitted that at the time of the delivery into the Ihip, the 
property was veiled in the Plaintiff, unlefs there was 
fomethiug to divell it. It is afterwards faid, there was 
a refervation of the right of the vendor. This, how¬ 
ever, is never communicated to the Plaintiff, but only to 
the vendor’s agent: that could not, therefore, affe£l the 
right of the Plaintiff, which had before veiled. It is 
fimilar to the mental refervation of the jefuits. 

Chambre J. I am of the fame opinion. Here is 
an explicit, plain, dirc£t declaration by the parties that 
the goods are Ogle's, and I can fee nothing to revoke or 
alter it. 

Dallas J. concurred. It is properly admitted by 
the counfel for the Defendant, that a delivery on board 
Ogle's Ihip was an abfolute delivery, unlefs there were 

fome- 
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fomcthing to make it other will', and when the captain 
is defired to fign a blank bill of lading, and he objects, 
lie is told it will make no difference, inafmuch as the de¬ 
livery to Ogle is to be in all events abfolute. 

Judgment for the Plaintiff* 


1814. 

Vw 'v^i J 

Ogle 

•v. 

Atkinson. 


Cooke v, Birt. 


Nov. 18. 


r TRESPASS for breaking and entering the Plaintiff’s Under a writ of 
dwclling-houfe, making difturbance therein, and con- gainlt 

tinuing therein,making luch noife, &c. a longtime, to wit, intellate, in the 
from thence until the commencement of this fuit, thereby hand* of his ad- 

difturbing his family. The defendant’s fecond plea, as Jhe hufband of the 

to the breaking and entering the Plaintiff’s dwelling- adminiftratrix and 

houfe, and making a noife and difturbance therein for a Jl er ’ ^ er n ^ t 
0 . fince her marriage, 

part of the time in the declaration mentioned, to wit, two t he IherifTmay 

days, juftified under a writ of fieri facias , directed to the juftify entering 

Defendant as flieriff of Surrey , again ft the goods, which hu^nd^fearch 

were of Thomas Keel t at the time of his death, in the hands for goods of the 

of Frances Cooke , his adminiftratrix, before her intermar- ,nteftate > though 

. . none be found 

riage with the Plaintiff, her now liuiband, to be admimf- therein, becaufe 
tered, or in the hands of the Plaintiff and Frances his * at t ^ le 
wife, adminiftratrix, &c., in right of the faid Frances as for'therm^ 0 *^ 
fuch adminiftratrix, fince their intermarriage, to be ad- After a demur- 
adminiftered, in the Defendant’s bailiwick. By virtue of rer *! eri ? ufl X ar ‘ 
which writ the Defendant, fo being iheriff, and before would not permit 

the return, at the time when, having juft and reafonable the Plaintiff in an 

a&ion againll the 
Iheriff, to amend. 

In trefpafs for entering Plaintiff’s houfe and continuing there a long time, the De¬ 
fendant, as to part of the time, juftified entering under a fieri fiacias, and flaying a 
reafonable time, to wit, two days, to fearch for goods. The Plaintiff replied, that 
two days was too great and uureafonable a time, and newly afligned that the Defend¬ 
ant flayed much longer than two days: Held, I. That the replication was bad for 
duplicity ; a- That the traverfe of the reafonabienefs of two days was immaterial, and 
that it ought to have been a traverfe of the reafonablcuefa of the time the flieriff flayed 
there. 


ground 
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1814. 
v .,—.t 
Cooks 

V. 

Bum. 


ground tp fufpedl ami believe that there then were 
goods in the faid dwelling-houfe liable to be feized 
and taken in execution under that writ, did, in due 
form of law, by virtue of the faid writ, peaceably enter 
into the dwelling-houfe, (by the outer door thereof, 
being then and there open,) in order to fcarcli for, and 
fetze, and take in execution, fuch goods as were fo 
liable to be taken in execution under the faid writ, and 
did then and there fcarcli for fuch goods and chattels; 
and in fo doing neceflarily and unavoidably made a 
little difturbance in the houfe, and continued therein 
making fuch difturbance for the fpace of time in the 
declaration mentioned, being a reafonable time in that 
behalf, as he lawfully might. The Plaintiff replied that 
two days was a too great and unreafonable time, and 
newly affigned that the Defendant continued in the 
houfe making fuch difturbance therein from the day 
aforefaid until the commencement of that fuit, being a 
much longer fpace of time than the two days in the in¬ 
troductory part of that plea mentioned. Wherefore, in- 
afmuch as the Defendant hath not in his plea anfwered 
the breaking and entering the dwelling, and making the 
faid difturbance therein, and flaying therein, making 
fuch difturbance, (in fo far as the faid flaying therein, 
making fuch difturbance, exceeded the faid fpace of 
two days in the introdudlory part of the plea mentioned,) 
the Plaintiff prayed judgment. The Defendant de¬ 
murred fpecially to the replication and new affignment, 
2nd afiigned for caufes, that the pica contained a dif- 
tincl anfwcr and juftification to the fingle adfc of trefpafs 
alleged in the declaration, to which plea the Plaintiff 
could not by law put or bring more than a fingle fadl in 
ifTue, whereas the PJaintifF had, by his replication and 
new affignment attempted to put and bring fevcral dif- 
tindfc fadls into ifTue on the plea, (that is to fay,) that 
the fpace of two days was an unreafonable fpace of time 

for 
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for the continuance and fearcliing in the dwelling-houfe, 1814. 
and alfo that the Defendant fearched and continued in ‘ c«' K b ^ 
the dwelling houfe for a longer time than two days, and 
for a longer time than the time mentioned in the Plain- Birt. 


tiff's declaration ; that the matters fo pleaded by way of 
reply and new alignment were double and multifarious, 
and led to fevcral iffues, and no one certain or definitive 
or material iiTue was or could be taken upon them; and 
alfo for that the Plaintiff had thereby treated and confi- 
dered the fpace of two days mentioned in the plea, as a 
certain definitive fpace of time, and had fuppofed the 
Defendant to have admitted by his plea that he conti¬ 
nued in the houfe for the entire fpace of two days, and 
no more, whereas the Defendant had, in his plea, 
averred and admitted, that he ftaid in the dwelling-houfe 
for a reafonablc time, and not for any certain or defini¬ 
tive time, and the Plaintid'had attempted to put ill iffue a 
matter not alleged in the plea, and that the Plaintiff having 
in his declaration compiaineu of the breaking and enter¬ 
ing the dwelling-houfe mentioned on the 28th day of 
April 1814, and continuing therein until the commence¬ 
ment of the fuit, had attempted to introduce, put in 
iffue, and give in evidence, a breaking and entering into 
the dwelling houfe 011 the 2 2d day of April in the faid 
year, and continuing therein until the commencement of 
this fuit, being a different and longer period of time than 
in the declaration is mentioned, and that the faid Plaintiff 
had attempted to put in iffue as a material fu£t, the num¬ 
ber of days and length of time during which the Defend¬ 
ant remained in the houfe, which were not material; it 
being material only to afeertain and try whether the De¬ 
fendant remained therein for a reafonable or for an un- 
rcafonable length of time. 

Copley Serjt. in fupport of the demurrer, [was relieved 
by the Court from arguing that the replication was 

double. 
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Cooke 
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Burt. 


4ou\)le t which they held clear* but dirc&cd him to fup- 
port his plea.] The pica is, that the Defendant ftaid 
there a reafonable time for fcarch: the fpace of two days 
is averred under a videlicet. If it were the houf- of a 
ftranger, the plea would be clearly bad. White v. Whit - 
flirty Palm. 52. In Bifctp v. White , Cm. El. 759. the 
Defendant failed by ill pleading of a good defence. 
And it is all one whether he enters to fearch for the per- 
fon or the goods. Ratcliffe v. Burton , 3 Bof. ts* Pull. 223. 
But this is not the cafe of a ftranger, the fearch is for the 
goods of the inteftate, of whom the Defendant’s wife was 
appointed adminiftratrix, and this execution is againll the 
goods which fhe had as adminiftratrix before the marriage. 
The proper cuftody for them is the houfe of her huiband. 
The queftion has always been where the goods are natu¬ 
rally to be found. The Defendant is therefore entitled to 
judgment. As to the replication, the Defendant juft dies 
part of the trefpafles, as entering under a fieri facias to 
fearch* and ftaying a reafonable time* viz. two days : the 
fubftance is the reafonablencfs of the time } the Plaintiff 
does not traverfe the reafonablenefs of the time, but tra- 
verfes the duration of 2 days, which according to the 
cafe of Colborne v. Stocielah, i Str. 493. is immaterial. 
If indeed the fpace of the two days were material, the 
being under a viz. would not render it the lefs traverf- 
able. [The Court, interpofing, declared, that the Plaintiff 
could not fupport the replication.] 


Lens Serjt. gave up the replication* but on the other 
point argued that this was an exception to the common 
law, and the Defendant muft have an authority to fup¬ 
port fuch a plea: it was not enough to fay no cafe dif- 
aftirms it.. The diftinclion had been taken .between 
entering the houfe of an adminiftratrix and of a ftranger. r 
This was a fort of middle cafe* not the mere houfe of a •. 
ftranger. In the cafe of Bifcop v. White, Cm. El. 759. 
where the Defendant entered under a fieri fiacias,. to levy 

5 


on 
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.on the goods which were of Philip Bifcop deceafed, and 
it was held ill, bccaufe he did not aver that bona tejlatoris 
were in the houfe, but bona executricis. fThe Court 
agreed to this difiin&ion, but obferved that it was not 
averred the executrix was the wife of the Plaintiff, and 
the goods would therefore not naturally be in the Plain¬ 
tiff’s houfe: and it was clear the woman was not the 
Plaintiff’s wife, becaufe if that were the cafe it could 
not be Hated, as it was, that (he was there cum bonis fuis ; 
and there adjudged that her goods were not liable, but 
if bona tejlatoris had been there, it was conceived the-en¬ 
try would have been jufiifiable.] Bo/Iock v. Saunders, 
a Bl. 912. and 3 Wilf. 434. it was held an excife officer 
could not enter to fearf h for run goods under a warrant 
of two commiffioners, unlefs the goods were a&ually 
there; that judgment indeed has been over-ruled; and it 
has been fince holden that the warrant of the commiffion¬ 
ers, in whom the foie difcrction is veiled, was a j unifi¬ 
cation of the officer. Cooper v. Booth, Tr. 25 G. 3. 3 Efp. 
I 3 S* Though it there was held that the analogy did not 
extend to excife officers, yet it did not affe£l the general 
principle. The queftion in 3 Bof. fcf Pull, is wholly other. 
The Plaintiff refts on the general law, that the fheriff 
mull enter upon the foundation that there are fuch goods 
in the place, and not on mere fufpicion, and that he is 
j uflified or not, by the event. 

The Court relieved Copley from replying, whereupon 
Lens prayed that the Plaintiff might amend, and take 
iffue on the reafonablenefs of the time, which the Court 
refufed. 

Gibbs C. J. The difiin&ion taken by the counfel 
for the Defendant is the true one: under a fierifacias the 
fheriff cannot, on fufpicion of finding the Defendant’s 
goods, enter the houfe of a ff ranger: but he may enter 
Voi. V. 3 G the 



iImi the moil probable place to find the goods of the De¬ 
fendant is the houfe in which he dwells. The (heriff, 
finding the door open, may enter the houfc of a it ranger, 
and Is juftifced if the Defendant’s goods are in it, but it 
is at his own rifle. The queftion here is, whether the 
PJaineilF is to be confidered as a ft ranger to this writ. 
Whole goods are they on which the debt is to be levied ? 
The goods of the deceafed. The wife of the Plaintiff 
was adminiftratrix of the deceafed, and is therefore 
likely to have the goods of the deceafed in her cuftody. 
The Plaintiff has married her, and with her is fuppofed 
to have taken all her goods, and to have them with him. 
In whofe houfe, therefore, is it mod natural to look for 
thefc goods, but in the houfe of her hufbaud ? Though, 
therefore, there is no cafe precifely in point; the prin¬ 
ciple eftablifhed by the decided cafes goes the full length 
of this cafe. They decide that the fheriff may law¬ 
fully enter the houfe of the Defendant, to fearch for 
his goods, becaufe that is the moft natural and likely 
place to find them. The houfe of the Plaintiff, who 
is liufband of the adminiftratrix, is the molt natural 
place to look for the goods, in which he acquired by 
marriage that intereft which the adminiftratrix had ac¬ 
quired by her letters of adminiftration, and for which her 
houfe, while (he was unmarried, would have been the 
moft probable place to fearch. We think, therefore, 
the judgment muft be for the Defendant. 

Heath J. I am of the fame opinion. The Plain¬ 
tiff cannot be confidered as a ftranger: he has married 
the adminiftratrix, and in cafe of a devqftavit he Iijmfc-if 
j$ liable. 


Chambre 
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Chambre J. The onus lies on the couhfel for the 
Plaintiff to cite cafes to warrant his diflindlion' unlefs 
fuch appear^ it fuffices that the fherifF be (hewn to enter 
the houfe where it is to be expe&ed the goods are: that 
has been (hewn in this cafe) and the Defendant is entitled 
to judgment. 


1814. 

Cooks 

v. 

Bnrr. 


Dallas I. concurred. The (heriff may enter the 
houfe of a ftrangcr, if the door be open, but it is at his 
peril whether the goods be found there or not; if they 
be not, he is a trefpafler. The queflion, therefore, in 
this cafe is, whether the Plaintiff is to be confidered as 
a ftranger j and I am clearly of opinion, that he is not. 
lie has married the Plaintiff, who was the adminiflratrix 
of the dcceafed, and after that, his cuftody is clearly the 
place where the goods of the adminiflratrix are to be 
looked for. I am, therefore, clearly of opinion that the 
fherifF was juflified in going thither to fearch for them, 
and that the judgmeut mufl be 

For the Defendant. 


Topping v. Fuge and Another. Nov. 9. 

r J^HE (heriff having replevied the Plaintiff’s goods, dif- Whether the 
trained for rent, the plaint was removed hither by a ^ atute 5 iG - 3 - 
writ of recordarifacias loquelam, returnable in eight days of rizes^he Plaintiff* 
St. Hilary 1813, which was returned and filed on the 23d in replevin to enter 
of January ; the Plaintiff, to compel an appearance, fued 

fendant, quurc . 

After a writ of recordari facias loquelam, and many writs of pone iflued thereon 
to compel the Defendants’ appearance, if the Plaintiff file a declaration in a fubfequent 
term, intitled as of an intermediate-term between the term in which the recordari 
facias loquelam is returnable, and the term in which the declaration is filed, with 
notice to plead in the following term, both declaration and notice to plead are 
irregular. 


3 G a 


out 
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1814. 


Topping 

V, 

tvGB. 


out fereral writs of pone, and pcrfonally fummoned the 
Defendants thereon* and entered an appearance* and 
declared, and proceeded to interlocutory judgment 
for want of an avowry, which judgment the Court, in 
Hilary term 1814, ante , v. 330., fet afide for an irregularity 
in the want of an Englijh notice, as required by the ftatute 
51 G. 3. c. IJ4./ 2. On the 14th of May 1814 the Plain¬ 
tiff iffued a pluries pone, and pcrfonally ferved the De¬ 
fendants with a fummons iffued thereon, and on the 4th 
of June 1814 the Plaintiff entered an appearance for the 
Defendants, and afterwards, within Eajler term, filed a 
declaration as of Hilary term 1814, indorfed to plead 
within the four fir 11 days of Trinity term 1814, which 
the prothonotary entered in the declaration-book of Eajler 
term. All the writs of fane had been returned and filed. 
In Trinity term 1814 the Plaintiff figned interlocutory 
judgment for want of an avowry; the Defendants ap¬ 
prized the Plaintiff of his irregularity, and of their in¬ 
tention to move if he perfilted in proceeding, and in the 
fame term Shepherd, Solicitor-General, obtained a rule 
nijt to fet alide the judgment, upon four grounds, firft, 
that the Plaintiff had taken out his fummons after four 
terms had elapfed from the return of the writ of re- 
tordari facias loquelam, whereas he ought to have pro¬ 
ceeded within two terms, otherwife the writ was at an 
end, and the 'Plaintiff out of court. Secondly, That if 
the writ of recordari facias loquelam could ftill operate as 
the foundation for further proceedings, then the judg¬ 
ment was irregular, becaufe the Plaintiff had delivered 
in Eajler term a declaration in chief, infilled as of Hilary 
term, with notice to plead thereto in Trinity term, and 
had given notice of it as fuch. Thirdly, That the de¬ 
claration was no otherwife warranted than by an appear¬ 
ance of Eajler term, a term after the date of the decla¬ 
ration. ‘And, fourthly. That the appearance was entered 
by the Plaintiff himfclf, which he was not empowered 
S>* to 
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<0 do in replevin, either by the datute 51 G. 3. r. 124* 
or otherwife howfoever. 

TEe Qourt granted a rule triji. 


1814. 

■— 

Toffxmq 


V. 

FuCS. 


Vaughan Serjt. in this term (hewed caufe againft the 
rule. He contended that it was competent for the De¬ 
fendants to in fid that the Plaintiff (hould intitle his de¬ 
claration of the term in which the writ of recordari fa- 
eias loquelam was returnable ; this was a decifive proof 
that it was not neceflary to intitle it of the term in which 
it was carried into the office to be filed, and therefore 
the Plaintiff might at his option, without irregularity, 
intitle it.as of any intermediate term ; if the Defendants 
experienced any inconvenience therefrom, they might, 
upon application to the Court, have it rectified. The 
order of the Court for fetting afide the former proceed¬ 
ings operated only as to the fummonfes: the writs of 
' pone remained in force notwithftanding ; and even the 
perfonal fervice of the former fummonfes was fufficient 
to fupport the lad appearance and declaration; or, at 
all events, a fummons was well ferved on the 15th of 
May 1814. Every fucceffive pone commands the De¬ 
fendant to appear to the writ of recordari facias loquelam 
which is returnable in Hilary term 1813. The appear¬ 
ance, when entered, mud relate back to that day, and 
the declaration mud necefiarily be fubfequent, but is 
good at any time fubfequent to the return Qf the recordari 
facias loquelam. If the Defendant appears two years after 
the return of the recordari facias loquelam , yet, when en¬ 
tered, it has reference to the time of that return. 


The Court and officers exprefled their decided opinion 
againft the exidence of fuch a practice, but gave Vaughan 
time to ascertain it. 


iG 1 


Adjomatur. 

Vaughan 
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Vaughan and Copley Serjts. now contended, that the 
ftatute 51 G. 3. c. 124. / 2. enacting that in ail cafes 
where the Plaintiff fhall proceed by original or other 
writ or fummons, in any ad ion againfl any perfon net 
having privilege of parliament, if fuch Defendant (lull 
not appear at the return of fuch original or other writ, 
or within eight days after the return thereof, it fhall be 
lawful for thtf Plaintiff, upon affidavit being made and filed 
in the proper court, of the perfonal fervice of fuch fum¬ 
mons, to enter a common appearance for the Defendant, 
and proceed thereon as if fuch Defendant had entered 
his appearance, extended to replevin, which was a pro¬ 
ceeding by original writ and fummons thereon. They 
agreed the declaration was improperly entitled,that it mull 
be entitled either of the term in which the writ was return¬ 
able, Smith v. Muller, 3 T.R. 624., or of the term 
in which it was delivered j but in Sisrh v. Herbert , 
1 Wits. 142., the Court held this was not fuch an irre¬ 
gularity of which they would permit the Defendant to 
take advantage fo far as to fet afidc the proceedings, 
but would permit it to be amended. The declaration 
being filed with the proper officer in the right book, and 
corre£t notice thereof given, it might have been found, 
if the Defendant would have fearched for it. There 
was no irregularity but in the title, which was mere 
form. The writ is returnable in Hilary term 1813. 
Procefs goes out from term to term by pone and dif- 
tringas. Thcfe writs are returnable on days in fub- 
fcquent terms, but the appearance mufl not be to thofe 
writs, but to the original writ. When they ultimately 
have brought in the Defendant, he is fuppofed to have 
appeared at the return day of the recordari facias loquelam , 
and then to have received the declaration. The title is 
mere form, for another reafon, that it never appears 
either on the plea rolls or the ifiue roll, therefore no 
jnconfiftency appears on the record of the judgment, 

and 
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and no advantage can be taken of a variance between 
the declaration and the original writ, Spalding v. Mure, 
6 T. R. 363.; for the party cannot have oyer of it, and 
the Court will not grant on motion that relief which the 
Defendant cannot obtain by oyer. If error were to be 
brought for the variance, this Court would grant a new 
recordari facias loquclam to defeat it. CThe Court did 
not agree that where an original writ had already been 
fued out, another in the fame a£tion could be afterwards 
obtained.] Whether the proceedings are on the plaint* 
which the recordari facias faquelam requires the fheriff to 
file, or on the recordari facias loquelam , which is an ori¬ 
ginal writ, the confequences are the fame. This comes 
within the ftatutes of jeofails, which extend to all judg- 
■ments by nil dicity non fum informatusy &c. and the ftat. 
16 & 17 Car. 2. c.8. exprefsly names the amendment 
of mi Rakes in the day, month, aryl year, which includes 
the title of the declaration. 


1814. 

t .—V. 

Tomsn 

». 

Fust. 


Shepherd in fupport of his rule. Thofe ftatutes are 
irrelevant; they do not preclude this Court from ruling 
their own practice with a reference to the convenience 
of the fuitors. 

Per Curiam. The amendment which the Plaintiff 
prays for, has not ufually been granted when the Plaintiff 
has proceeded to judgment. If he could get through the 
difficulty arifing from the title of his declaration, there 
are others: one, on which we give no opinon, is, whether 
replevin be within the ftatute 51 G. 3. c. 124. It is 
merely a queftion of pra&ice, whether the Defendant 
was bound to plead to this declaration, entitled as of 
Hilary term, and entered in Eajler term following: that 
declaration has been followed by a judgment, to fet afide 
which the Defendant comes in the firft inftance. It 

3 G 4 appears 
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1814. appears to us that the declaration was irregular, and the 

*-“- J notice of declaration irregular, and that the proceedings 

Tarawa 

mult be fet slide. 

, Huge. Rule abfolutc. 


Nov. 19. 


Anonymous. 


The Court will 
sot fet alide pro¬ 
ceedings on a 
replevin-bond 
becaufe the action 
is commenced be¬ 
fore breach, for it 
may be pleaded. 


REPLEVIN. The plaint was removed by recordari 
facias loquelam in the prefcnt term, fo that the Plain¬ 
tiff had as yet been guilty of no default. The Defend¬ 
ant had nevcrthelefs commenced an a&ion on the re¬ 
plevin bond, in which a&ion Vaughan Serjt. now moved 
to ftay proceedings, on the ground, that the a£tion was- 
premature, no default having been made. 


Per Curiam. It is a good defence to the aftion that 
there has been as yet no breach. The Court will not 
interfere. 

Rule refufed. 


Nov, 19. 


A’Becket v. 


If bail have 
fwom to a falfe 
account of their 
property without 
the privity of the 
Defendant or his 
attorney, the Plain¬ 
tiff’s remedy is 
by indictment for 
the perjury. 


J^ EST moved to fet alide the allowance of bail, upon 
the ground that the amount which one of the bail, 
at the time of juftifying, had given of his property, as 
confifting of houfes in Church-Roiv, Bethnal-Green , was 
upon enquiry found to be utterly falfe. 


Per Curiam. If the Plaintiff can by any means con- 
ne& the Defendant or the Defendant’s attorney with the 
falfe fwearing of the bail, the Court will punilli them* 
and the Coutt has the means fo to do5 for the one is a 


fuitoy 
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faitor, the other the officer of the Court r but if the 1814. 
bail have falfely fworn, without the privity of the others, 
the Plaintiff has no other remedy than by mdi&ment for 
the perjury. - 

Rule refufed. 


Dirris v. Mackenzie. aw ax. 

r THE Plaintiff had perfonally ferved the Defendant, The affixing no. 

who was the chief mate of a Weft Indiaman, with a * 1CC ,°^ dec J» r *ti«m 

J m the prothono- 

copy of a writ of capias and notice to appear, and after- tary’s office is not 
wards filed a declaration with notice to plead, but not & ood fervice » *>*•* 
being able upon enquiry at the Weft India Docks and the mHno^o/the ****'* 
Jamaica Caffee-houfe , to meet with the Defendant, who Court, though the 
had, before that time, gone round to Portfmoutb with un** 

his {hip, he never perfonally ferved him with notice of known to the 
declaration, but merely affixed it in the prothonotary’s Plaintiff, 
office. He afterwards entered an appearance for the 
Defendant, figned interlocutory judgment for want of a 
plea, and executed a writ of enquiry. 

Bejl Serjt. had, on a former day, moved to fet afide 
thefe proceedings for irregularity, inafmuch as the De¬ 
fendant had never been ferved with any notice of de¬ 
claration. 

Vaughan Serjt. for the Plaintiff, now endeavoured to 
fupport his judgment, upon the ground that inafmuch 
as the Defendant could not be found to be ferved with 
the notice of declaration, nor was his place of abode 
known to the Plaintiff, the affixing the notice in the 
office was good fervice, according to a prevalent 
practice. 


Btft 



V* 


i8i4* 

Duuus 


v. 

Mackbmzie. 


Kov. u< 


A bankruptcy} 
occurring after 
verdict for the 
Defendant and 
before judgment} 
and fubfequent 
certificate are no 
bar to an execu¬ 
tion after judg¬ 
ment, fued out 
againft the Plain¬ 
tiff' for the colb 
of the a&ion. 


CASES xn MICHAELMAS TERM 
Beft fupported his rule. 

The Cturt, referring to the cafe of Weller v. Robinfon, 
ante, i. 433., held, that without the exprefs permifiion 
of the Court, fuch fervicc was infufficienti and made 
the 

Rule abfolute. 


Walker v. Barnes. 

JN this a£tion a verdict had been found for the Defend¬ 
ant, with liberty to move to enter a verdict for the 
Plaintiff, who accordingly, on the 9th of November 1813, 
obtained a rule nifi. On the fame day a commiflion of 
bankrupt iffued againft the PlaintiiF, under which he 
was declared a bankrupt. On the 20th of November 
the Plaintiff’s rule was difeharged, and the prothonotary, 
on the 24th of November taxed the Defendant his coils 
at 38/. 5/. The Plaintiff obtained his certificate of con¬ 
formity on the 12th of February 1814, and in OEloler 
following the Defendant had levied his cofts by a writ of 
tejlalum fieri facias . 

Befi Serjt., on a former day in this term had obtained 
a rule tiifi, on the authority of Watts v. Hart, 1 Bof. (5* 
Pull. 134., to fet afide the execution and reftore the 
money levied. 

Shepherd, Solicitor-General, now (hewed caufe. The 
Plaintiff’s bankruptcy occurred within the firft four 
days of Michaelmas term 1813, confequently before the 
earlieft day whereon the Defendant could in any cafe 
perfe& his judgment. The Defendant’s claim to thefe 
cofts, therefore, was at no time before the bankruptcy 

matured 
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matured to a debt, and it matters not that the verdift: 
was found before the commiflion iflued; this fum was 
never capable of being proved under the commiflion. 
The cafe of Watts v. Hart arofe upon a nonsuit, not on 
a verdift for the Defendant, and perhaps it may be on 
that account diftinguifliable: but the Court there very 
reluftantly held that the colts of the nonfuit might be 
proved as a debt under the commiflion. This comes 
within the principle recognized in the cafe ex parte 
Charles t 14 Eafl, 197., for it is immaterial whether the 
debt is due to a petitioning creditor, or to any othey 
creditor. 


1814. 

1 - . 

Waugh 

V. 

Barks, 


The Court , flopping the Solicitor-General, called on 
Bejl to fupport his rule. 

Gibbs C. J., (after reading the judgment of the Court 
of King’s Bench in the cafe cx parte Charles ,) the Court 
in that cafe fully confldered all the authorities which 
could be cited in favour of the bankrupt; Hurjl v. 
Mead, 5 T. R. 3 65.; Longford V. Ellis , 1 H.B. c. 29. n.; 
Lewis v. Piercy , ibid. 29.; and Watts v. Hart ,• and 
they confidered that they overturned thofc cafes, and I 
cannot but think their deciflon was a found one. The 
damages for breach of a promife of marriage were not a 
debt until the judgment, before which the aft of bank¬ 
ruptcy happened. It is impoflible to diflinguifh between 
that cafe and this. In a matter in which the deciflon 
pf another court was contrary to former authorities, 
we (hould not, of courfe, change our own deciflon, 
without weighing the reafon of the cafe; but there is 
more reafon in the late judgment of the Court of King’s 
Bench than in the previous determinations, which feem 
to have followed each other without much confideration. 
By the verdift for the Defendant he was entitled to tax his 
colls; but no debt arofe therepn till judgment had been 

figned. 
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lUSK, 


figned. The queftion cannot be tried by a better rule 
than by examining whether an a&ion could be brought 
for the demand ; and it is clear that no a&ion could be 
brought before final judgment had been figned. (a) 


Heath J. In the cafe in i Bof. & Pull. I obferve that 
the Court relu&antly ruled that the cofts were a debt 
at the time of the bankruptcy, thinking themfelvcs bound 
by precedent; but evidently again!! their inclination. 

The ref! of the Court concurring, the 

Rule was difeharged. 


(a) See Fry v. Malcolm, ante, iv. 70J. 


Xov. si. Harrison v. Francis Hannei,. 

'A. being indebt- 'J'HIS was an a&ion on a bill for 100/. drawn by John 
ed to the Plaintiff Francis Hannei upon the Defendant at fix months, 

uponlegaUonfi"- Payable to the order of the drawer, who indorfed it to 
derations, and in the Plaintiff. Upon the trial of this caufe before Gibbs 
a larger fum on C. J. at the London fittings after Trinity term 1814, it 

«mfid«adOT*of n appeared that feveral ufurious tranfafrions had taken place 

the Plaintiff ad- between the drawer, who was the Defendant’s fon, and the 

Tancmg him ijo/. pj a j nt iff on which the former was indebted to the Plain- 
more on legal in- . _ 

tereft, procured tiff in a confiderable amount. On the la!! tranfa&ion, 

him the Defend- Jj e wanted the Plaintiff to make him a further advanced 

for 100/., 100/-, who agreed to make him a further advance of 150/., on 

and sol. for fe- terms which were unexceptionable, but as the condition 

balance' due^from doing, Hannei jun. was to obtain from his father 

A. to the Plain- three acceptances, of icq/, at nine, 100/. at fix, and 50/. 

that at three months, to be fecurities for the whole of his 
thefe bills were 

tainted by the debt, parts of which debt, viz. 90/. and 20/. were due 
ufurious tranfac- 

tions, and could not: be enforced again!! the Defendant, the acceptor, to the extent of 
the debts untainted by the uiury. 
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for legal, and the fefidue for illegal confederations. All 
thefe acceptances, however, applied' to the found part of 
the tranfa&ions, would not he enough to djfcharge the 
money therebyadlually advanced. The bills accepted 
by the father of the Defendant were accordingly given. 
The 50/. bill had been paid. This adtion was brought 
on one of the 100/. bills, and the other was not yet due. 
Gibbs C. J. thought that as thefe acceptances were given 
generally to cover a debt confiding of different parts, 
fome ufurious, fome not, and as neither of the accep¬ 
tances was aferibed to cover any particular part of the 
debt, the whole of the bills were tainted by the ufuri¬ 
ous confideration, and that if the Defendant had paid 
another of them, nothing prevented the Plaintiff from 
aferibing what he had received to the illegal tranfadiions, 
and filing young Harwell for the legal part of the tranf- 
adtion, and that fo the FlaintifF would obtain his illegal 
objedl: he therefore thought, (though it did not efcape his 
Lordfhip’s attention, that one bill was not yet due, and 
that the fum already paid and the fum now fixed for to¬ 
gether exadUy covered the whole 150/. laft legally ad¬ 
vanced,) that the Plaintiff could not recover on any of 
them, but he referved the point, fubjedl whereto the 
jury found a verdidl for the Plaintiff. 


18x4. 

'- 

Harrison 


v. 

HJamau 


Shepherd, Solicitor-General, had accordingly in this 
term obtained a rule ntft to fet afide the verdidl, and en¬ 
ter a nonfuit, againft which 


Bejl Serjt. now {hewed caufe. This cafe has never 
yet been decided. The flatutes of uiury do not avoid 
thefe fecurities. In Tate v. Wettings, 3 T. R. 531. it was 
indeed held, that the fecond fecurity follows the fate of 
the firft, but there the fecond fecurity as well as the firft 
was, within the ftatute of Avne, a fecurity on which more 
than 5 per cent, was referved, That adfc, 13 Ann, Jl. 2. 

tt>. 



to be lent or covenanted to be performed upon or for any 
ufury, whereupon or whereby there fhali be referved or 
taken above the rate of five pounds in the hundred, fhal! 
be utterly void. Its purpofe therefore is confined to the* 
avoiding contratSls on which is referved more than 5 per 
cent ., or whereupon there may be taken more than 5 per 
cent. He agreed bills would be void, if they, through not 
referving more than 5 per cent., were given upon a con¬ 
tract on which, more than 5 per cent . were referved or 
taken or was fo intended, but on the ftate of that ac¬ 
count it was impofiible that more than 5 percent, could he 
taken: nor was it referved by thefe fecurities. The ufu¬ 
rious contrawas not with the father, but with the fon, 
and upon that contract with the father, no more than 
5 per cent, could be taken. Putting afide the ufury in 
the dealings with the fon, thefe acceptances, if applied 
to fecure merely the original money advanced, did not 
cover the whole of it, and therefore the doctrine of ufurv 
did not apply. Taking it that the original debt from 
young Mattnel to the Plaintiff was bad, yet the fecurity 
given was not exprefsly given to fecure the bad part. 
He agreed this was dillinguifhable from Barnes v. Hed - 
ley, ante , ii. 184., for there the parties exprefsly agreed to 
expunge the bad part. This is ftronger than the cafe of 
Ellis v. Warner, Cro. Jac. 3 2., where one fecurity was 
given to a ftranger for the principal, and another to the 
lender for ufurious intereft ; the firft was held good ; for 
there both were founded on the fame contra 61 ; but here 
are two contra£Vs, the one between the Plaintiff and the 
fon, which is ufurious, the other between the father and 
the Plaintiff 1 , which is not ufurious, and on which more 
than 5 percent, is not taken. No decifion has ever been 
made on this point. There is no cafe extant where, after 
giving a fecurity for an ufurious debt, a fccond fecurity 

4* has 
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has been given for lefs than the legal confederation. And 
the words of the ftatute do not reach it. The intent of 
the legiflature clearly was only to fet afide the contra& 
founded in ufuty; but whatever their intent, nothing 
further is expreffed, and the Court will not go beyond the 
terms of the a£l. Notwithflanding the ufury, the Court 
will, fo far as they can confiftently with law, reftore to 
the Plaintiff that to which he is honeftly entitled. Even 
in this court, if the party does not make a (land at the 
time, but repay money ufurioufly borrowed, as it is faid 
by Lawrence J., ante, ii. 192., he fhall not recover it back. 
This is not the cafe of a fecond fecuriry given to fecure 
money illegally fecured by the firft. This comes within 
the principle of Barnes v. Hedley ; for though there be 
no exprefs agreement to reject the ufurious part, yet that 
is the effeft in law of the fecurity. The Plaintiff there¬ 
fore is entitled to recover. 


1814. 

'- 

Habjusox 


v. 

Hanks. 


Shepherd Solicitor-General and Vaughan Serjt. contrTk, 
It is not neccffary the ufurious contract fhould be made 
at the time the fecurity is executed. But if an ufurious 
contract is previoufly made, and at any fubfequent time 
any fecurity is given upon the furtherance of that 
ufurious tranfa£kion, it becomes the fame thing as if it 
took place at the moment of the ufurious contract, and 
is referred back to it. The cafe is the fame as if one 
bill only for 250/. had been accepted, and it is merely an 
immaterial accident that three bills are given: that clearly 
would have been tainted with ufury. Suppofing that 
the parties had not before made an ufurious contra&, 
but had made one entire contra& that the one fhould 
advance 150/. on ufurious intereft, and 90/., 20/., and 
150/. on good confidcration, and would take a bill for 
the whole, that would clearly be tainted with ufury. 
That cafe is not in principle diftinguHhable from this, 
for though the bills do not exceed in amount the 

legal 
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1814. 

Harrison 


v. 

Hannel. 


legal confederation, the Court cannot feparate the 
illegal from the legal part, fo as to intend this bill to 
be given only for the legal part. The confequence 
of that conflru£tion would be, that the ufurer would get 
all his mpney j for after thefe bills were paid, he would 
appropriate them to the illegal part of the debt, and 
fue the fon for the legal part. If the Plaintiff had 
agreed to feparate the ufurious from the legal part, and 
taken fecurity for the legal part only, it would have been 
good, but the fa& is not fo; each of the furns, whenever 
they (hall be paid, is to be written off againfl the whole. 
The account is made one by the perfon who takes the 
bills, and there is no option left to him to aferibe what 
he receives to the account of one part or another part of 
the account. He has no right fo to apply them, for they 
were not paid to him with a liberty of fo doing. Mad- 
dsck q. t. v. Hammett , 7 T. R. 184. 


Gibbs C. J. My Brother Bejl has argued this with 
great ingenuity and great candour. The fallacy of 
his argument is, that* he fuppofes the objc&ion to 
the PlaintifPs recovery to be, that his contra£k with 
the Defendant is ufurious $ whereas die objc&ion 
really arifes from the circumltancc that thefe notes 
are depofited to enforce another contra£l, which 
was ufurfbus, and the defence refts on this, not that 
more than 5 per cent, is referved by thefe bills, but 
that they are deflined to enforce a contract which is 
ufurious. The argument for the Plaintiff would be 
irrefiflible, if his foundation was fuch as he thinks. If 
a man lends 1000A on ufurious interefl, and gets from 
a third perfon a-collateral fecurity for 80c/. only, with¬ 
out ufurious interefl, I hold that bond is void j not be- 
caufe it is given for fecuring ufurious interefl, but be- 
caufe it is given for enforcing a contra£l for ufurious 
iqterefl. This is the cafe here; fums are due from the 

fon 
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fon on ufurious contract; other fams are due on legal 
intereft. It is agreed, that for fecuring the whole, thefe 
bills (hall be depofited. Thefe bills are therefore given 
for the one part, as well as for the other. I will fuppofe 
that no part of this had been ufurious, and the fums of 
150/., 90/., and 20/. had been difcharged; could any 
one fay, thefe bills were not a fecurityfor the refidue of 
the demand ? And if fo, how can we fay that becaufe 
certain parts of the conlideration are ufurious, it ihall 
not extend to them ? 


1814. 


Habm sqm 

V. 

Hakvxia 


Heath J. I am of die fame opinion. Silppofe thefe 
acceptances had been given by the fon inftead of die 
father, there could be no doubt that they would have 
extended to the whole, and therefore would be void, 
and if the giving thefe acceptances by the father would 
alter the cafe, it would be a fhift or device, by which 
the ftatutes of ufury would be defeated. 

Chambre J. concurred. The contra& is entire; the 
fecurity is given as well for the illegal as the legal part. 
The ftatute fays, the bond given for fecuring it (hall be 
bad. I fee no caufe. to differ from the reafons which 
have been given. 

DalLaFJ. concurring, 

The ride was made abfolute. 


Vox,. V. gH 
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Nov. as. 

A bill made 
payable to the or¬ 
der of the drawer, 
and by him de¬ 
livered to the 
Plaintiff, cannot 
fci. treated as a 
pronriiffory note 
drawn in favour 
of the Plaintiff, but 
an indorfement 
mull be a\ erred 
at well at delivery. 


Prev6t v . Abbott. 

T HE N* 5 "® declar ' <i on 1 bi “ of inm b r 

the Defendant, requiring B. Skinner , 90 days after 
date, to pay to the Defendant or his order 27/. 5/. 6 d. t 
and averred that the Defendant delivered the bill to the 
Plaintiff^ and averred an acceptance, prefentment for 
payment, and difhonour. After verdift for the Plain¬ 
tiff, Vaughan Serjt. obtained a rule nifi in arreft of judg¬ 
ment, upon the ground that no indorfement by the De¬ 
fendant was averred, and that the bill could not pafs 
without indorfement by mere delivery ; and on this day, 
no caufe being ihewn, he made the 

Rule abfolute. 


NoV . 33. 


Thornton and Others v . Kempstjer. 


If a broker, em- r J^HE Plaintiffs declared upon a contrail, whereby the 
feller and buyer, ' Defendant agreed to purchafc of them, who then 
negotiates a fale, agreed to fell to the Defendant a certain quantity, to 
delive^s^tfthe 10 tons, of found and merchantable St. Peter/burgh 

fevcral parties fale- clean hemp, ex Annettd t of the Plaintiffs’, at a certain 
notes differently price, to wit, 88/. per ton, to be paid for as therein fpe- 
goods^no contract c *£ ec *» an< * averred a breach in the Defendant’s not re- 
arifes. ceiving the hemp, and paying for it accordingly. The 

ployed^yVhe" 1 " cp 1111 * ^aied a contract by the Plaintiffs to fell to 

Plaintiffs to fell the Defendant 10 other tons of hemp, (not fpecifying 
Peterjburgb clean the quality,) and a fimilar breach. The aftion was tried 

Defendant to^ buy at London fittings after Trinity term 1814, before 

hemp, fold to the , 

Defendant, and gave him by mifiake a fale-note of Riga Rhine hemp, a defeription of 
hemp of a different quality from the Peterjburgb, and gave the Plaintiff a note of the 
fale «>f Peterjburgb dean hemp. Held that no contrail for the fale of the hemp in 
queffen fvbhficd between the parties. 

Gibbs 
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Gibbs C. J., when it appeared that the Plaintiffs being 
poffeffed of a quantity of Peterjburgh clean hemp, em¬ 
ployed a broker to fell' it, who a&ed as broker for both, 
parties, and after contracting for the fale, had figned 
and delivered to the Defendant a fale-note in the fol¬ 
lowing terms : “ Bought for account of the Defendant 
from the Plaintiffs, io tons found and merchantable 
Riga Rhine hemp, ex Annettd” and fubjoined the price 
and mode of payment. But he delivered to the Plain¬ 
tiffs a fale-note, ftating the Defendant to have bought 
of the Plaintiffs io tons of St. Peterjburgh clean hemp, 
(fubjoining the price and terms,) ex Annettd. The de- 
feription of hemp contained in the firft-mentioned note 
was inferted by miftake of the broker, and defignated 
goods of a materially different quality from, and of 
higher value than thofc deferibed in the laft. It was 
firft. objected that there was a variance between the de- 
feription of the hemp alleged to be fold in the firft count, 
and the defeription contained in the fale-note delivered 
to the Defendant j but the Plaintiffs being enabled by their 
third count to recover upon a contract for the fale of 
hemp of any defeription, it was then objected that there 
was no contr;.£t between the parties for the fale of any 
hemp whatever. Gibbs C. J. thought that there was no 
mutuality; the broker, who was the agent of both, having 
done nothing which bound both parties to the fame bar¬ 
gain : but permitted the jury to find a verdiCl for the 
Plaintiff's, fubject to the point referved. 

Accordingly Pell Serjt. in this term obtained a rule 
tiifi, to fet afide the verdict and enter a nonfuit; againft 
which 

Shepherd, Solicitor-General, on this day {hewed caufe. 
He contended that the Plaintiffs were not bound by the 
paper which had been delivered to the Defendant, but 

3 H 2 that 
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1814* that they might, without calling for the produ#ion of that 
v—— 1 . paper, recover on proof of the falc-note which the 
Vm broker, who was agent for the Defendant, had delivered to 

Kimfster. themfelves, and which therefore alone fufficicntly con ft 1- 
tutcd a contra# binding upon the Defendant: and that 
if the Plaintiffs proceeded to enforce that contra#, the 
Defendant did not difprove its exiftence by (hewing the 
exiftence of another inftrument of contra#, which he on 
the other hand might perhaps likewife enforce. 

The Court defired him to confidcr it in the fame light 
as if there had been no intervention of a broker, but the 
Plaintiffs had with their own hand delivered to the Defend¬ 
ant the one note, and the Defendant had with his own 
hand delivered to the Plaintiffs the other note ; in what 
condition would the parties then (land ? or what contra# 
would there then be fubfifting between them ? For the 
contra# muff be on the one fide to fell, and on the 
other fide to accept, one and the fame thing. It had 
truly been urged that contra#s might fubfift which, by 
reafon of the ftatute of frauds could be enforced by one 
party, although they could not be enforced by the other 
party: but the ftatute of frauds in that refpe# threw a 
difficulty in the way of the evidence; the objc#ion did 
not interfere with the fubftance of the contra#; and it 
was the negligence of the other party that he did not 
lake care to obtain and preferve admiffible evidence to 
enable himfelf alfo to enforce it. But the obje#ion in the 
prefent cafe went to the fubftance of the contra#: the 
parties, fo far as appeared, had never agreed that the one 
fhould buy and the other accept the fame thing; confe- 
quently there was no agreement fubfifting between 
them. The rule, therefore, muft be made 

Abfolute. 


Be/l Serjt. and BtU were to have fupported the rule. 
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Nov* %%, 


J^URRT. The Plaintiff in his declaration dated that 
he was lawfully poflefled of a wharf fituate by the 
fide of, and near to the river Thames , to wit, at Kingston , 
in the parifh of St. Saviour f Southwark , in the county 
aforefaid, and which wharf was then there fupported, 
protected, and defended by certain pods and piles there 
then Handing and being •, and the Plaintiff was alfo law¬ 
fully poflefled of two fkiffs or boats then lawfully being 
in the Thames near to the Plaintiff’s wharf, to wit, at 
Kingston aforefaid, &c., and the Defendants were pof- 
feffed of divers barges then lying in the Thames near 
the Ikiffs of the Plaintiff, to wit, at Kingston , and that the 
Defendants wrongfully and injurioufly moored their 
barges athwart the Hem of the Ikiffs, and fo negligently 
conduced themfelves in the fo mooring them, that 
through the mere negligence, unlkilfulnefs, and mifma- 
nagement of the Defendants, by themfelves and their 
fervants, the ice then on the Thames forced and drove the 


In an adfion on 
the cafe for run¬ 
ning foul of pofta 
fixed in the river, 
fupporting the 
Plain tiff’# wharf, 
it is not necefiary 
to prove the pofi* 
or wharf to be at 
the place at which 
they are under a 
videlicet alleged 
to be fituate. 


Defendants’ barges with great violence upon and again d 
divers, to wit, five, of the piles, and five of the pods of 
the Plaintiff, and thereby greatly broke, damaged and de- 
droyed the pods and piles of the wharf, and funk and 


dedroyed the Plaintiff’s Ikiffs and boats. The caufe 
was tried at the Surry fumraer affizes 1814, before 
Heath J., when it appeared that the wharf mentioned in 
the declaration was not fituate at Kingston , but at Horjly- 
down t in the parilh of St. Saviour’s t Southwark. The 
damage done to the boats of the Plaintiff was not occa- 
fioned by any violence immediately received from the 
barges of the Defendants, but floating ice having driven 
the Defendants’ barges from their moorings, they drifted 
againft certain barges of the Plaintiff, and impelled them 

3 H 3 againft 
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againft other boats of the Plaintiff lying within the 
former, which were thereby injured. The Defendants* 
barges alfo drove againft and injured certain polls belong¬ 
ing to the Plaintiff; thofe polls however did not fupport 
the wharf, but were fixed in the bed of the river at the 
dillance of 40 feet from the wharf, and were ufed for the 
purpofe of mooring craft thereto, and forming an inclo- 
fure, which prevented the craft from drifting with the 
tide. For the Defendant it was objc£led, that under 
thefe circumftances not one of the grievances charged 
in the declaration was proved. Heath J. confidered 
that the fituatio'n of the polls had been fo fixed by 
a local defeription, that it was necefiary to prove them to 
be in the place alleged, in which the Plaintiff failed 5 and 
confidering that the cafe of Frith v. Gray, 4T. R. $61. n. 
(where on a contra£l to procure a booth on Barnet com¬ 
mon for the races, the Court held that the averment that 
Barnet common was in Middlefex was perfectly immate¬ 
rial to the merits of the a£tion,) had recently been over¬ 
ruled in this court, and adhering to the diftin£lion 
taken in Drewry v. Twifs , ibid. 55 8., he directed a 
nonfuit. 

Shepherd, Solicitor-General, in this term moved to fet 
afide the nonfuit and have a new trial, upon the ground 
that it was perfectly immaterial to the iffue joined whe¬ 
ther the tort was committed at Kingston , or elfewhere 
within the county, and that the averment of any parilh or 
place within the county was fulficient. The local de¬ 
feription was mere venue, and matter of form. Kirtland 
v. Pounfett, 1 Taunt. 570. In ufe and occupation the 
parilh is immaterial. So, in cafe for a libellous nufance, 
Jefferies v. Dunambe, 2 Camp. 3.; and in the cafe of The 
Company of Proprietors of the Merfey and lrwell Naviga¬ 
tion v. Douglas , 2 Eaft, 497., which was for a nufance 
in obftrufling a navigable canal, it was held that an alle¬ 
gation 
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gation that the Defendants obftru&ed at Prejlon the 
river which was fituate elfewhere, was not to be taken as 
local defeription, but as venue, which was immaterial. 

The Court granted a rule nifi upon this ground. 

Brjl Serjt. on this day {hewed caufe againft the rule. 
He contended, firft, that it was neceffary to prove the 
local fituation of the polls as averred ; but if not, he was 
entitled to maintain his nonfuit on the ground that the 
pods which had been injured were not, as alleged, pods 
fupporting and prote&ing the wharf: and the only other 
caufe of a&ion alleged, the injury done to the Plaintiff’s 
boats, clearly was not proved ; for the damage fudained 
by them was confequential, and not immediate. He 
offered however to pay 14/ $s. 8 d . 9 the amount of the 
damage of which the Plaintiff 1 had delivered a particular 
under a judge’s order, if the Defendant would confent to 
a Jiet proccfitis. As to the failure in proof of the alleged 
local description, the Court expreffed a didincl opinion* 
that the cafe of the Merfey and Irwell navigation againd 
Douglas governed this, that the defeription of the place 
was to be taken merely as venue, and that the nonfuit 
could not be fupported on that ground ; but feeling the 
weight of the other obje£lions to the Plaintiff’s recovery, 
they gave the parties time to treat for a Jiet proctjfusy to 
which on this day the Solicitor-General fignified the 
Plaintiff’s confent. 
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Slark v. Highgate Archway Company, 


If a corporation HPHE Plaintiff declared that the Highgate Archway 
is authorized to Company made their certain promiflory note in 

promiiTory notes writing, and delivered the fame to J. Na/b, and thereby 

for a particular promifed, two months after date, to pay J. Najb or order 

SaTe^idrace may ICO °^ f° r value received, and that NaJlj indorfed to the 

be received toim- Plaintiff, by means whereof and by force of the (latutes, 

peach the notes, t j ie Company became liable to pa? the Plaintiff' that fum, 
by lhewing they . * 

were ifliicd for an- and being liable, undertook and promifed The fecond 
0 ^Pu r fe- count dated that the Defendants made the note under 

local ait, enabling the common feal of the company, and averred their pro- 

a corporation to mife as before. There were fimilar counts upon another 

notes^undertheir note » and a count in ajfumpferunt upon an account dated, 

feal, enables them By ftatute 52 G. 3. c. 14 6. (local and perfona!) J 6 . the 

*0 make a pro- HighgaU Archway Company are authorized, in cafe they 
mife, and fubjeils ° * . , , , , ' 

them to an ailion fhall think it meet and expedient, to borrow the fum of 

«f ajfumpjit as in- ^0,000/. or 2ny part or parrs thereof upon promiflory 

cideiit to ! he notes under the common feal of the company, and all 

making of pro- • •* 

miflbry notes, fuch notes fhall be made payable in fuch manner, and at 

fcurrs. fuch time or times, and with fuch legal rate of intereft, 

as the dire&ors of the company fhall think proper, and 

aU fuch notes fhall be made either with or without ^ 

power in the refpe&ive holders thereof, to have an option 

of becoming a proprietor of a fhare of 50/. in the faid 

undertaking, in lieu of the principal money by fuch feveral 

promiflory notes to be fecured, or fo much or fuch part 

thereof as the company or their diredlors, and the perfon 

advancing fuch money on the fecnrity of thofe notes* 

(hall jointly agree upon, provided that no perfon (hall in 

any cafe be admitted to' be a proprietor of any lhare in 

the faid undertaking, in lieu of a lefs principal fum of 

money than 50/. advanced on die fecurity of fnch notes $ 
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end the terips and particulars upon winch, the refpe&Sve 
holders of fuch notes, (hall be entitled to fuch option of 
becoming proprietors in the undertaking, {ball be fully 
exprefled and fet forth in the faid feveral and refpedive 
notes. For the Defendants it was objeded at the trial, 
which took place before ‘Gibbs C. J. at the fittings in 
Middltfex after Trinity term 1814, that the adion could 
not be maintained, firft, becaufe the notes, which upon 
the proof were under the common feal of the company, 
were deeds, and could not therefore be the fubjed of an 
a&ion of ajfumgfit, fecondly, becaufe the Defendants, 
who were a corporate body, could not make a promife, 
and could only bind themfelves by deed under their 
common feal. Thirdly, that the notes were not made 
in form purfuant to the fixth fedion of the ad, which 
alone authorized the company to iflue them, inafmuch as 
the makers ought to have exprefled in the body of* the 
note the terms upon which they were iflued, and the 
circumftances of the bargain between the makers and 
the holders. Fourthly, they offered to prove that thefe 
notes were drawn and iflued merely for the accommo¬ 
dation of the payee, and not for the purpofes of com¬ 
pleting their works, for which only the company weve 
authorized by their ads of parliament to raife the fums 
therein mentioned, and that unlefs the money were 
raifed exprefsly for thofe purpofes, the notes were illegal, 
not being otherwife taken out of the general prohibition 
contained in the ftatute 6 Ann. c. 22.yip. to all bodies 
politic or corporate whatfoever, and to all other perihns 
whatsoever, united or to be united, in covenant or part- 
nexfhip, exceeding the number of fix perfons, in England^ 
to borrow, owe, or take up any fum or fums of money 
on their bills or notes payable at demand, or at any lefs 
time than fix months from the borrowing thereof, during 
the continuance of the governor and company of the 
bank of England. Gibbs C. J. rejeded tile evidence of 

tile 
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the purpofe for which the notes were made, thinking 
that if the company was warranted by their a£t in iiTuing 
notes payable to order, it could not be the intention of 
the aft that an innocent indorfee for a valuable confider¬ 
ation (hould be bound to look to a fa£t of which he 
mult neceflarily be ignorant, viz. the reafons which in¬ 
duced the company to iffue thofe notes, or {hould be 
aff ected by the circumltance that the makers of the 
notes had it in their minds to apply the money thereby 
raifed, to one purpofe or to another. He thought the 
fiatute mult be conlidered as merely directory as to that 
point. The jury found a verdict for the Plaintiff fub- 
je£t to the points referved. 


Vaughan Serjt. in this term, moved to arrelt the 
judgment upon the fir It three points, and for a new trial 
on the fourth. He urged that it was never intended that 
this company {hould be ere&ed into a banking company 
for general purpofes, in repeal of the 8th & 9th W. 3. 
e. 20. f. 28., and therefore they were bound to bring 
themfelves within the fpecial power of this a£t, and to 
ezprefs in their notes whether they gave the payee an 
option of becoming a proprietor or did not, and if they 
did, then they were bound to ezprefs the terms of the 
option, otherwife the notes were void. 


The Court intimated that where no option was ezprefied 
on the face of the note, it was fufficiently apparent that 
no fuch option was given: and that in fuch cafe the note 
needed not to differ in form from an ordinary promifibry 
note. If it were intended to give to the holder an op¬ 
tion of becoming proprietor, die note mull ezprefs the 
terms of fuch option. Upon the firft objection, that 
would not lie againft a corporation, the Court 
clearly agreed thereto, unlefs the a t\ which authorized 

the 
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the making of promiflory notes, eo nomine , by a cor¬ 
poration, ex vi termini impliedly empowered the cor¬ 
poration to make a promife, which was therefore the 
point to be conlidcred. They granted a rule nift as well 
in arreft of judgment as for a new trial. 

On this day Be/I Seijt. was prepared to have (hewn 
caufe and Vaughan to fupport the rule, but 

The Court i without argument or difcuflion of the rule 
in arreft of judgment, made the rule for a new trial 

Abfolute. 
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Slark 

V. 
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Company. 


Doe, on Demife of Cheere and Others, v . 

Smith. 


AW. 32. 


^'HIS eje£lment was tried at the Weflminjier fittings A covenant 
after Trinity term 1814, before Gibbs C. J. It was that the Ieffee » 

, , __ _ , , , executors, or ad- 

brought to recover polleilion of a houfe on the South miniftrators will 

fide of Charing-Cro/if which Sir Wm. Cheere Bart, by not affign, doe* 

indenture demifed to John Rogers , his executors, admi- 

niftrators, and affigns, with a provifo, that if Rogers , his If a lefiee cove- 

executors, or adminiftrators ihould break or not per- na " ts not to ^S* 

form all or any of the covenants thereinafter contained bankTupvand his 

on the behalf of Rogers , his executors, or adminiftrators, alf>g»ees take to 

to be kept and performed, the leflor, his heirs, or afligns, * gnam^s d?f- C °” 

might re-enter, & c., and Rogers covenanted that he, his charged by 49 <7.3. 

executors, or adminiftrators, ihould not nor would dur- C - I2I / J 9 > al¬ 
though a breach 

mg the term thereby demifed, grant, demife, let, fet, fell, of it had become 

afiign, fet over, or part with that indenture of leafe, or b y 

reafon that he no 
longer had the 

fubjedt matter refpe&ing which'the covenant was made. 
And therefore if he comes in again as aflignee of his affignees, he fhall not be charged 
with tliis covenant, and it is no breach if he aiCgns. 


the 
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on Demife of 
CHECKS, 


v* 

Smith. 


the premifes thereby demifcd, or any part or parcel 
thereof, for all or any part of the term thereby demifed, 
or grant any underleafe thereof, unto any perfon or per- 
fons whomfocver, without the fpecial licence and con¬ 
tent of oh Win. Cheers, his heirc, or ailigns, firft had 
and obtained under his or tneir hand and feal for that 
purpofe. The leflee being declared a bankrupt, the 
commiffioners affigned all his eftate to their mefienger, 
who affigned to rffignees chofcn by the creditors under 
the comtniffion; and by indenture, reciting that the 
affignees had agreed for die abfolute fale of the premifes 
to Palmer for 300/,, the affignees bargained, fold, af¬ 
figned, transferred, and fet over, and Rogers granted, 
bargained, fold, affigned, ratified, and confirmed the pre¬ 
mifes to Palmer for the refidue of the term, fubje£t to 
the payment of the rent, and obfervance and perform¬ 
ance of the covenants in the leafe referved and contained. 
Palmer , for 300/., affigned to Rogers , Rogers underlet to 
the Defendant, at an advanced rent, for three years, and 
this ejectment was brought to recover the premifes upon 
a fuppofed forfeiture of the leafe by a breach of the cove¬ 
nant. The jury found a verdi£t for the Plaintiff, with 
liberty for the Defendant to move to fet it afide and 
enter a nonfuit* 


Bejl Serjt. accordingly on a former day in this term 
moved for a rule nifi, firft, upon the ground that the 
terms of the condition did not extend to prevent an 
affignee from affigning, the leflee’s ailigns not being 
therein named. But if the covenant had extended to 
affigns, the affignees of the bankrupt were freed from 
it by operation of law. Philpot v. Hoare, a Ati. 21 tj. 
It is there alfo exprefsly held that the affignment by the 
affignees of a bankrupt is no breach of fuch a covenant. 
The ftatutes taking the pofleffion from the bankrupt, and 
enabling the affignees to fell for the purpofe of paying 

4 *. hi» 
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his debts, their operation is equivalent to an a&ual 
licence by the leflor, and therefore brings this within 
the do£lrine of Dumport’s cafe, 4 Co. 119., that the re- 
ftriftion is gone for ever. [The Court relieved him 
from this part of his argument, for they were all agreed 
that an underletting or aflignment by an afCgneo was 
not a breach of the covenant, and that the only queftion 
was, whether the underletting by Rogers after the eftate 
came back to him, was a forfeiture.] The circum- 
ftance of Rogers becoming a bankrupt was no breach of 
the covenant, which extends only to voluntary letting ; 
he again comes in clothed with an entire new character, 
that of aflignee, and in fuch character he is not bound by 
the covenant not to aflign ; that covenant, fo far as it was 
perfonal to him, was deftroyed by the bankruptcy, and it 
would be carrying the doctrine of forfeiture further than 
it has ever yet been carried, to hold, that in his new cha¬ 
racter of aflignee he is bound by the fame covenants 
by which he was bound in his character of leffee. 



Dos, 

on Demife of 


v. 

Smith. 


The Court granted a rule nifi. 


Lens Serjt. on this day ■ {hewed caufe againft the 
rule. The ftatute 49 G. 3. c. jai. f. 19. does not apply 
to this cafe. It ena&s, “ that in all cafes in which a com- 
miflion of bankrupt fhall be fued forth againft any per- 
fon entitled to any leafe, and the affignees fhall accept 
the fame, and the benefit thereof, as part of the bank¬ 
rupt’s eftates and effe&s, after fuch acceptance the bank¬ 
rupt fhall not be liable to be in any manner fued in 
refpe& or by reafon of any fubfequent non-obfervance 
or non-performance of the conditions, covenants, or 
agreements therein contained.” This cafe is not within 
the mifehief intended to be thereby remedied, which 
was, that after bankrupts were ftripped of their leafes, 
which were gone to pay their creditors, although the ac¬ 
tion 
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tion of debt was taken away, they remained continually 
liable to a&ions for the non-performance of all exprefa 
covenants during the refidue of the term* But it is not a 
hardlhip to bind the bankrupt ftill to thofe covenants 
which are nugatory unlefs the eftate remains with him: 
he <$nnot aifign unlefs the eftate remains with him. 
The law has provided that the taking the eftate from 
him by bankruptcy is not fuch an aflignment, of which 
the leflor may take advantage by way of forfeiture: but 
when the eftate gets back to the leflee, he is in the fame 
ftate and relation he originally was in; he cannot commit 
a breach but by his voluntary a£f ; he is not the lefs a 
leflee becaufe the eftate has pafled through Palmer , 
though it is accidental that he becomes again poflefled of 
the leafe ; and there is no reafon why, on account of the 
bankruptcy, he (liould be lefs bound by this covenant. 
The flatute determines all covenants to which he would 
otherwife have remained liable, when, by having loft 
his eftate, he has loft that in refpeft of which he intended 
to be liable : but this was not fuch a covenant, he never 
could be liable in refpe£t of this covenant, unlefs at fuch 
time as he had the eftate. This was a covenant in groft 
with the leiTee, his executors, and adminiftrators, and 
never went to his aflignees at all. It did not bind Rogers 
either fpecifically as leflee or affignee: it was pcrfonal 
between Rogers and his leflor only, and if he was again 
poflefled of that thing which he covenanted that he would 
not part with, having it in his power to break or perform 
the covenant, he is bound to perform it, for until he is in 
poflelflon of the eftate, the covenant, from the very na¬ 
ture of it, cannot operate, but he is bound to perform it 
whenever it can operate. No policy, cither of the bank¬ 
rupt law or otherwife, required that this covenant {hould 
be deftroyed ; and as no neceflity of doing juftice under 
the ftatutes of bankruptcy requires this benefit to he 
taken from the leflor, there is no reafon why he fhould 

9 * be 
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be deprive^ of it. The leflee has never fuftained, 
nor been in a condition to fuftain, any injury by this 
covenant and tile bankruptcy which has followed on it. 
The argument Hands quite clear of ,the bankrupt 
laws. 



DcMS, 

on Demife of 
Cheeb* 


v. 

Smith. 


Befl t who would have fupportcd his rule, was Hopped 
by the Court. 


Gibbs C. J. This is an eje&ment founded on a fup- 
pofed forfeiture of a leafe by the leflee having afligned. 
Rogers was the leflee for 21 years: he covenants that 
he, his executors, or adminiflrators, would not demife, 
let, fet over, or depart with that indenture of leafe, or 
the premifes. There is a claufe for re-entry on breach 
of any covenants. Rogers becomes a bankrupt: his af- 
fignccs take to the leafe, and aflign it to Paimer t who 
afligns to Rogers. Non confiat that Palmer hath not pur- 
chafed it. There is a fubfequent aflignment by Rogers. 
If he had a&ually afligned it while he remained leflee, 
no doubt it would have been a breach, and forfeiture, 
but the covenant does not extend to afligns. Rogers 
Hood in the condition of aflignee: that interefl which 
he afligned over, muit be confidered as the intcrcft which 
he purchafed as aflignee, not what he originally had: 
this therefore ought not to be confldered as an aflignment 
by the leflee. I fhould have doubted, but for the flatute 
49 G. 3., whether this would not fall within the original 
covenant; for he, Roger s t does aflign and demife, but 
there can be no forfeiture by the aflignment of Rogers , 
unlefs there was a breach of a covenant of Rogers , and 
the covenant of Rogers was at an end. It is truly faid 
by the counfel for the Plaintiff*, that no purpofe of policy 
is anfwered by putting an ehd to this covenant. But the 
queflion is, whether the legiflature has not ufed fuch ex- 
tenfiYe words, as to put an end to all covenants of the 

leflee 
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lefiee whatfoever, and we are of opinion that they haVe* 
The words are, that he lhall not be liable to be in any 
manner fned in refpefl: or by rtafbn bf* any fiAft^hent 
non-obfervance or non-performance of the c o nd i t i on *, 
covenants, or agreements therein contained." This is 4 a 
ezprefs abfolution of the lefiee, from all the covenants con¬ 
tained in the leafe, after the afiignees lhall have taken 
pofleflion of the leafe. The a& of Rogers is therefore 
no forfeiture. 


Heath J. concurred. 

Chambre J. I am of the fame opinion: the ftatnte 
clears the bankrupt, where the leafe is accepted by die 
afiignees, of all refponfibility under his covenant. When 
he comes in again, he comes in under entirely a different 
character: for any thing that appears, he may have pur- 
chafed the leafe for a valuable confideration; and there¬ 
fore is not in, merely under the leflbr, but partly under 
diofe who had a right to afiign. We therefore are of 
opinion that it is no forfeiture, and that the rule muft 
be made 


Abfolute. 
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Weald of Kent Canal Company v. Robinsoi*. Nov ' aa * 

'i HK P laintiff s declared in debt, for that they after the Theadminiftm 
X paffing an aft 52 G. 3., for making a canal from the 
Medway , near JBrandbridges, Kent , to extend to and unite ml, deceafed be- 
with the Royal Military Canal at Appledore , by virtue of 
the powers thereof, raifed and contributed among them- cannot be rued at 
felves a competent fum for the purpofes therein men- * fubfcriber to the 
tioned, not exceeding 320,000/. viz. 280,000/., and proprietor* of ^ 
which fum was divided into 2800 {hares. And that the ihares. 
Defendant afterwards was, and from thence hitherto had _ An< ? wrh % e * ne 

* # ♦ act indemnified 

been, and ftill was, a fubfcriber to the undertaking, and executors and ad- 
the proprietor of divers, to wit, 25 {hares, amounting to, miniftratorsagainft 
■viz. 2500/., and that the general committee of manage- 
ment of the company, duly appointed under the provi- fhould pay call* 
lions in that aft, under the ail on 10th November 1812, the fliares 
made a call for money from the feverjl fubferibers to and fonsouTof their 
proprietors of {hares in the undertaking, of 4 1. iox. for eSe£is, anden- 
every {hare, and appointed the place of payment, and ;f 8 h° 
gave notice in newfpapers therein mentioned, and by cutors had not 
letter from the company’s clerks, addrefied and delivered ^ fl * ets » or refufed^ 
to the Defendant, fo being fuch proprietor of {hares, and t L P n! 3 ’r .° to*” 8 ** 
{hewed the amount of the Defendant’s proportion, and others who would 
non-payment, whereby an aftion had accrued to demand ^iMrators*the^ 

112/. 1 ox., and alfo twenty-five pounds, being after the calls paid on the 
rate of one pound for every {hare in refpeft whereof the 
Defendant became fuch fubfcriber and proprietor. The aiK j ;f no per f 0 „, 
fecond count {lated, that the Defendant was indebted to would take them, 
the Plaintiffs in 112/. iox. for a certain call, to wit, a call ftares'forfeited to* 
of 4 1. iox. per {hare upon divers, to wit, 25 {hares in a the company; 
certain undertaking in the aft fpecified, in refpeft J em ble* that no ac- 
whereof the Defendant had before that time fubferibed a taine^agafnft sm" 
large fum, to wit, 2500/., being at the rate of 100/. for adminiftrator, 
each {hare, whereby, and by reafon of the fum remaining 

VOL. V. 3 I unpaid, paying fiib&uuent 
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unpaid, an adtion had accrued to the Plaintiffs by 
that a£t, to demand from the Defendant that fum, 
refidue, &c., and averred non-payment, &c. The a£fc 
Canal Company j n queftion pa fled on 12 th May 18 r 2, and contained 
pnaiw n<r_ the name-of the deceafed R. Wilmott among the per- 
fons thereby incorporated. SeB. 65. empowered the 
general committee of management from time to time 
to make fuch calls far money from the fubfcribers to, 
and proprietors of fhares in the undertaking, or perfons 
who had advanced, or might advance any money on ac¬ 
count of fuch lhares, or any of them, in order to defray 
the expences of the undertaking, a6 they fhould find nc- 
cefiary. By feB. 66 ., the refpedtive perfons who had 
already fubfcribed or advanced, or who fhould thereafter 
fubfcribe or advance, any money towards the under¬ 
taking, or fhould be, or become, the owners or proprie¬ 
tors of fhares in the undertaking, were required to pay 
the fums by them refpectively fubfcribed, or to be called 
for, in refpcct of the fhares on account of which they 
had advanced, or fhould advance any money, or fuch 
parts and proportions thereof, as fhould from time to 
time be called for by the committee of management; and 
in cafe of negledt to pay, fuch perfon fhould forfeit to 
the company 1 /. for every (hare for or in refpedt whereof 
he had fubfcribed, or advanced, or fhould fubfcribe or 
advance, any money. And it gave an adtioi) again ft de¬ 
faulters by debt or on the cafe. SeB. 67. enacted, that 
in actions for calls, it fhould fuflice to declare the De¬ 
fendant indebted for fuch or fo many calls,-of fuch or fo 
many fums of money, upon fuch or fo many fhares, for 
or in refpeft whereof fuch Defendants fhould have fub¬ 
fcribed or advanced any money, as the cafe might be, 
whereby an adticn had accrued, &c., and that in fuch 
actions it fhould t «ly be neceflary to prove that die De¬ 
fendant at the time of fuch call was a fubferiber, or 
owner, or propriet ''rof fuch lliafQs in the undertaking. 
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or had paid, or advanced, or catiifed'tiJ bfejjald or advanced 
fome fum of money In refpfifcfc of any (uch {hares, and 
that fuch call wa i' a&ualfy made, and notiee thereof 
given in purfiia'nce df that art. Ety f 7 1. if any owinef 
of Aik res, or perfon having advanced, or who might ad¬ 
vance, afiy tabney for or in refpert of any (hares, (hould' 
die before payment of the full fum to be advanced in re¬ 
fpert of each (hare which he (hould have been pofleffed 
of, or entitled unto, or have made any advancement in 
refpert of, without having made any provifion by will or 
otherwife how fuch (hares {hould be difpofed of, and how 
the future calls in refpert thereof {hould be anfwercd, 
then the executor of any fuch owner fo dying, fliould be 
indemnified againft all infants, and all perfons whomfo- 
ever, for or on account of his having paid any money 
when called for as aforefaul to complete the fubfeription 
of fuch deccafed owner, or perfon; but in cafe fuch de- 
ceafcd owner or perfon (hould not have left aflets fuffi- 
cient, or if fuch executor or adminiftrator {hould neglect 
or refufe to anfwcr fuch calls, the company were thereby 
empowered and required to admit any other perfons to 
be proprietors of his {hares, on condition that they fliould 
pay to the company the calls unpaid on fuch (hares, and 
alfo to the executors or adminiftrators of fuch deceafed 
owner or perfon, or to other the perfons entitled to his os 
her efforts, the full fum paid by fuch deceafed owner or 
perfon in his lifetime by virtue of any calls upon fuch 
(hares j and in cafe no perfon fliould be found willing to 
be admitted dh thofe conditions, fuch (hares fliould be 
forfeited to, and become abfolutely vefted in the com¬ 
pany, in trud for, and for the benefit of the reft of the 
proprietors, and might be fold as other forfeited (hares by 
virtue of that art. And by the 73d feci, it (hould be 
lawful for the proprietors of (hares to fell and difpofe of 
any (hares which they fliould be entitled to therein, fub- 
jert to the rules and conditions therein mentioned, and it 

3 I 2 prescribed 
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prefcribed'» form«ftra«*fer, And on every fuch fele, 
the transfer, being executed by the feller aund purchafer 
in. the prefence of two credible witpefies, ihouldbe kept 
by the. purchafer for his fecuritjr, after, the clerk to the 
company fhould have regiftered a memorial of fuel* 
transfer and fale fartheufe of the company, and ihould 
have mdorfed the regifiry of fuch memorial on the trani* 
fer; and until fuch memorial ihould have been fo re* 
giftered, fuch purchafer ihould have no part or (hare 
of the profits of the navigation, nor any intereft, or 
dividend in refpeG of fuch (bares paid him, or any vote 
in refpe£t thereof as a proprietor of the undertaking. 
The caufe was tried before Heath J. at the Kent Cum¬ 
mer affixes 1814, when it appeared that Robert Wilmott 
Efq. having in 1809 fubferibed for certain (hares in the 
projected canal, and figned the petition to parliament 
upon which the a& afterwards pafied, died, and letters of 
adminiftration were in May 1810 granted to two others 
and the Defendant, which lad, in June, paid a depofit of 
35/. on the (bares to Martin and Co., bankers to the fub- 
feribers, whofe clerk three days after applied by letter to 
the Defendant, requeuing, as dire£ted by the committee 
of management, that the depofit on the (hares of which 
Mr. Wilmott was a proprietor, might be paid to Martin 
and Co., as it would be (hortly propofed to declare the 
(hares of defaulters forfeited. The Defendant, in anfwer, 
apprifed them of his late payment, requefting to have a 
“ printed receipt for that money, and that, if there was 
no obje&ion to the receipt being given in his own name, 
he wiflied it to be done lo, as he had paid the money 
himfeif.” The fubferibers* clerk Cent the Defendant, on 
16th June 18 jo, a receipt by Martin and Co. of R. Wil- 
mott Efq., for an inftalment of 2{ per cent, on the 
{hares held by him in the undertaking. The adminiftra* 
tors of Wilmott in 1810 fold his (hares, to a perfon, who 
not now liking the (peculation, treated his purchafe as a 
16 nullity 



in the fiuai #GK>Rt3E HI. 


8 «$ 


nullity. TheDefendaftt paidtftf mmey fubfequent to 
die paffing of the ad. In June tSIf a committee of 
management was appointed, who on the 24th of OQeher 
following made the caU for which this adkrn was brought, 
and applied to the Defendant by letter, to pay the call 
hpon the fhares of the late R. Wilmott. And the plain* 
tiffs now fought to enforce the call againft the Defend* 
ant, confidering die fale of the (hares as void for want of 
compliance with the requifites of the 73d fedion, and 
treating the Defendant as having made himfelf by his 
letter of June 1810 the owner of the (hares in his own 
right. For the Defendant, it was infilled that he was not 
chargeable, firft, becaufe he was not an original fub- 
fcriber, nor was he a peribn advancing money towards 
the (hares in his own right ; his requeft to have the re¬ 
ceipt given him in his own name, not having been com* 
plied with; nor was he a purchafer under the ad, nor in 
any wife perfonally admitted as a proprietor by the other 
fubfcribers; and that in his charader of adminiftrator, 
though he had, under the 71ft fedion, the power to apply 
the alfets of the inteftate in payment of the calls, if he 
judged it profitable for his eftate, he had alfo the power 
of renouncing the (hares, which the committee might, if 
they pleafed, transfer to another on the terms of the 71ft 
fedion, or declare forfeited. And that even if he were 
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at all liable, yet he was not liable in either of the cha¬ 
racters in which only he was charged, viz.; by the firft 
count of the declaration, as having fince the palfing of the 
ad become 9 fubfcriber to the undertaking, or a proprie¬ 
tor of (hares; nor, as chaxged in the fecond count, as 
having fubferibed for or in refped of (hares in the under* 
taking. The provifions of the ad not being fully dated 
at the trial, die jury found a verdid for the Plaintiffs, 
fubjed to the point referred, whether the declaration pro¬ 
perly dated the Defendant’s liability. 


3T* 
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CASES ur MICHAELMAS TERM 


U6 


1814. 

u. .. —~J 
Weald of 
Kent 

ChuI Company 
v* 

Robinson. 


Shepherd^ Solicitor-General^in this term obtained a rule 
tufi to fet afide the verdict, and have a new trial. 

Bejl Serjt. (hewed caufe, and contended that all the 
diiFerent phraies ufed in the a£t to exprefs perfons in¬ 
terfiled in lhares y were mere fynonyms, and that the 
Defendant was fufficiently deferibed in either count. 


Shepherd fupported his rule. 

Gibbs C. J. According to the Plaintiffs’ own ftate- 
ment, the Defendant only fucceeds to the fubfeription 
of another, (though even if that were the cafe, we Ihould 
have great difficulty to fee how the Defendant, under the 
circumflances, could be brought within the defeription 
averred in the declaration as a fubferiber,) but there is 
.no pretence for contending that the Defendant either fills 
the chara&er of any fubferiber named in the a£l, or of 
any who has fubferibed fince the acl pafled. Laying afide 
the queftion of the defeription, and going to the merits: 
the queftion whether the company have a right to call 
on the Defendant in his individual cliara£ler, depends 
on this, whether he is entitled to the fubfeription in his 
own right. The fa&s are, that Wilmott the fubferiber 
dies, the Defendant was defirous to become an adven¬ 
turer, and to have thofe (hares himfelf. The company 
were bound by the fubfeription of Wilmott, to give him 
thofe (hares. The Defendant fends money to them in 
his own right: but they fend him a recei^ to Wilmott: 
the Defendant might hav$ obje&ed, and defired to have 
his money back, but inftead of that, he muft be con- 
fidered, by keeping the receipts, to acquiefce in taking the 
(hares as adminiftrator: if the company wi(h to chaige 
him as adminiftrator, the mode is pointed out by the a£l, 
namely, either to give the (hare 3 to another or declare 
them forfeited. If this undertaking had proved a pro- 

1 1 Stable 
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Stable concern, the Defendant would certainly hare been 
accountable to the effe&s of his inteftate for the proceeds, 
and therefore the Plaintiffs ihould have fued him as ad- 
zniniftrator, if at all. 

Rule Abfolute., to enter a nonfuit 
(being thus amended by confent.) 
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Wright v . Lamb, Clerk. 


Nov. as• 


r |''HIS was an a&ion commenced againft the Defendant 


for non rcfidence upon his vicarage of Banbury , in 
the county and dideefe of Oxford , and his reSory of 
Charwelton, in the county of Northampton and diocefe of 
Peterborough. On the 23 d of June 1814, the Bifhop of 
Oxford licenfcd the Defendant to be abfent from his 
benefice of Banbury for two years from that date, on 
account of his having the benefice of Charwelton, in the 
county of Northampton and diocefe of Peterborough, and 
the Defendant refiding at Daventry within four miles of 
the fame, by a licence of his diocefan, and a certificate 
of licence, performing the duty of Cbarwelton himfelf, 
and having a licenfcd refident curate at Banbury. To 
this licence the Archbifhep of Canterbury , on the 8th of 
November 1814, fubferibed his name byway of allow¬ 
ance. The Bifhop of Oxford at the time when he granted 
the licence, indorfed thereon his certificate of fetisfa&ion 
that the caufe of granting it had fubfifled during two 
years and fix. months immediately antecedent to the 
grant thereof, and that he would have granted the 
Defendant licence of non refidence on his benefice of 
Banbury for that period, if previoufiy applied for, and that 
the conditions had been performed. Tins inftrument 

3 I 4 was 


The archbifhop's 
allowance, figned 
after iftJufy 1814, 
of a hifhop's retro* 
fpedtive certificate, 
granted under 
54 G.3. 

uj-on fuch a licence 
for fpecial caufe aa 
is authorized to be 
granted by 43 C. 3. 
c. 84 f. ao., makea 
the licence and 
certificate valid at 
initio. 
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tmnpftend on the fame day. The Defendant had 
obtained a fummons for difcontmutng, which «a heard 
before Heath J. at chambers in the laft Trinity vacation; 
when the application was difauffed upon the ground that 
the licence and certificate granted for Banbttry , being 
granted for an efpecial caufe, not enumerated in 43 G. 3. 
c. 84. f. 19., were inefficient unlefs allowed by the arch¬ 
bilhop, under the 20th feftion of that aft. The Defendant 
had fince obtained his Grace’s allowance, and Blojfet 
Serjt. had on a former day obtained for him a rule rtifi 
for a discontinuance on payment of cofts of the 
a&ion up to the time of the application, and cofts of 
office copies of the affidavits, againft which 


Copley Serjt. now ihewed caufe upon a miftake in fa£fc 
as to the time of regiftering the licences for Charwlton , 
and contending, as to Banbury , that the caufe affigned for 
granting the licence not being one of thole included In 
/. 19. of 43 G. 3., and requiring the archbifhop's allow¬ 
ance under /. 20., the aft 54 G. 3. c. 54./ 1. which gave 
the certificate upon a licence granted after paffing that 
a&, and before ift July 1814, likewife required that it 
{hould be allowed by the archbilhop before the ift of July 
1814, and that not having been done, the licence on the 
2d of July became void, and the fubfequent ratification 
of the archbilhop could not have a retrofpeft to fet it 
up again. 


Blojfet in fupport of his rule, referred to the words of 
43 G. 3. c. 84. f. 20., which dire& that after obtaining a 
licence from a bilhop for fpecial caufe, “ the nature and 
Special circumftances of the cafe, and the realons that 
have induced fuch bilhop to grant Such licence, IhaH be 
forthwith tranfmitted to the archbilhop of the province; 
who (hall forthwith by himfelf, or by fome commiffioner 
or commiffioners appointed for that puTpole, from among 

the 
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the bifliopsof-Che^rOvince, examine into die cafe, and 
maikm fuch enquiries as to any particulars relating thereto 
as fuch;archbifliop to* commiflioners may think neceflary, 
and after fiich enquiries made by himfelf, or, where the 
fameftiallbe made by fuch commiffioner, after a return 
of the fubftance thereof in writing to fuch archbilhop, 
fuch archbifliop (hall thereupon allow or difallow fuch 
licence,” Sec. When the bifiiop has granted his licence, 
he has executed his authority. The power given to the 
archbilhop .afterwards to allow or difallow, is in the 
nature of a condition fubfequent; but when the allow* 
ance is granted, the licence becomes good ab initio , and 
derives its authority, not from the archbilhop, but from 
the bifiiop, in like manner manner as a bargain and fale 
of l}nd after enrolment is good from the time of its 
execution, and is not void for the mean time until enrol¬ 
ment.. If it were otherwife, the licence would derive 
it’s whole effed and authority from the archbilhop, not 
from the bifiiop, which is not the intention of the ftatutes. 
The enquiries to be conduced by the archbifliop or his 
commiflioners may occupy conlidcrable time. The in¬ 
cumbent cannot accelerate their proceedings, and in' 
what a fituation is he left, if he has no prote&ion from 
his licence until they have completed their enquiries i 
The ftatute 54 G. 3. c. 54. requires no regiftration of the 
allowance by the archbilhop. 

Gibbs C. J. The objed of the a£fc was to relieve 
clergymen who were entitled to thofe excufes which 
tiie legiflature had given for non-refidence, and who 
might have procured difpenfations for non-refidence, but 
had not procured them \ and it was intended to relieve 
them by permitting them now to obtain a licence from 
the bifhop, if he would annex thereto a certificate, that 
if they had fooner applied the licence would have been 
granted. Itis faid here that though the licence was obtained 

and 
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and regiftered within the 14 days next after the granting 
thereof} yet it was of that fort which wa6 not valid 
without an additional allowance by the archbifhop to 
give it validity; and it is obje&ed that fuch allowance 
was not obtained before the lit of July 1814. If we 
find in the a£t that this is required to be done within 
that period} we mult decide in favour of the objection; if 
we do not find it preferibed by the a&, it feems that it 
is not neceflary that it fhould be done within the like 
time. There is this additional reafon for that conftruc- 
tion j it is reafonable net only that a longer period fhould 
be granted for getting both the licence and the arch- 
bifhop’s allowance than for merely getting the licence, 
for which alone time is given to ift July 1814} but it 
is probable that for obtaining the licence and getting the 
archbilhop’s allowance too, more than double the time 
would be neceflary : this is not, however, a circumflance 
on which the Court can rely, but we may call it in aid. 
"We mull decide on the words of the a£t. The words 
are thefe: all licences which fhall have been granted 
or fhall be granted on or before the xft day of July 
1814, by any archbifhip or bifhop, under and fubje& to 
the provifions of the 43 G. 3., and upon which the arch¬ 
bifhop or bifhop granting the fame fhall certify as 
therein mentioned, fhall be deemed and taken to be 
good and valid as licences under the faid recited a& 
43 G. 3. from, and for, and during the periods fpecified 
in fuch certificates refpe&ively, as fully and effectually 
as if licences had been duly granted at and for fuch pe¬ 
riod, and had been duly regiftered, and all the provifions 
of the faid firft recited aft in relation thereto duly ob- 
ferved. It is to be remarked that this claufe in the 
a£t fpeaks of nothing but the licence ; it limits no time 
to any further proceedings: if, therefore, the licence 
be obtained in due time, though the allowance be not 
obtained till a further period, it muft be deemed effec¬ 
tual. 
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tual. If no allowance be ever obtained* the licence can 
never be deemed effe&ual, nor can give the party the 
relief he prays for, but from and after the allowance we 
think that the licence and certificate are rendered effec¬ 
tual, and that the party is entitled to this relief. 

Rule abfblute. 
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Weight 
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Dalton, Demandant; Greg, Tenant. 


J^ LOSSET Serjt. moved to infert in a recovery of the 
2d year of Queen Anne^fextampartem pajlura pro non- 
aginta bejliis after the words ducentas acras jampnorum 
et bruer* , and before the words communiam pajluree pro 
omnimodis bejliis. The deed to lead the ufes conveyed 
all that and thofe the parts, purparties, and (hares of 
Elizabeth Bateman in the manor of Middleton , &c. 
Blojfet produced affidavits of perfons who had been te¬ 
nants of the manor for 70 years, that the owners of this 
eftate had during all that time enjoyed 90 out of 13 6 
cattlc-gates, which exifted in a certain meadow. The 
manor appeared to have been enjoyed in 6th parts at 
that time, as it now was. The only queflion was, whe¬ 
ther this property was intended to be embraced by the 
recovery. The words of the deed to lead the ufes were 
large enough to pafs them, if they were intended to 
pafs. 


Antient reco¬ 
very not amended 
by inferring other 
premifes without 
proof of feifin of 
the vouchee of an 
eftate tail therein 
at the time of the 
recovery, and in¬ 
tention they lhould 
pafs. 


The Court held this was infufficient; all that the ap¬ 
plicant urged, was, that there were words in the deed 
fufficient to carry thefe cattle-gates, fuppofing the 
vouchees were then feifed of them, but there had been 
no proof (hewn that they were then feifed thereof: they 

might 



Its 


CASES i* MICHAELMAS TERM 



Dalton, 
Demandant, See. 


might have been purchafed the next year after the re¬ 
covery fullered. 

The Court refilled die nde. 


Blojfet then moved to amend this recovery, , by Mh 
ftituting 300 for 100 acres of land in Middleton and 
Yaulgrave. The deed to lead the ufes mentioned the 
eftate to contain 482 acres, little more or lefs, and the 
recovery comprized only 100 acres of land, too acres of 
meadow, xoo acres of pafture, and 300 acres of furze 
and heath. 

Fiat. 


Blojfet then moved to amend a fine fuffered in the year 
1759* by inferring therein the cattle-gates above men¬ 
tioned. His evidence of feifin went back feven yean 
beyond that period. 

The Court ruled that he mud have an affidavit of 
die intent of the parties to pafs them j and he did-not 
fhew that they were feifed in tail of thefe.by the 
fame title as the other premifes. If he could, iheur a 
preceding deed, containing a prior conveyance of the 
cattle-gates to the tenant in tail, it.might do; if he 
could (hew by earlier deeds that the tenant in tail 
had the cattle-gates, and that the deed to lead the ufes 
had words enough to pafs the whole, perhaps it might 
extend even to the other recoveries. 


Rule refilled. 
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J&ELL Setjt. moved fo t an ^attachment for non¬ 
performance of an award which had been thus 
ferved on the Defendant. A perfon inftru&ed by the 
Plaintiff to apply for the money awarded, called at the 
Defendant’s honfe, and delivered to a maid fervant, who 
laid her matter was not at home, a copy of the award, of 
the warrant of attorney empowering the applicant to 
receive the fum, and a note containing his demand. 
The fervant went up flairs with thefe, and returned with 
an anfwer that the Defendant’s attorney would be there on 
the following day, and would give an anfwer. Another 
fervant Hated that the Defendant then was, and for fome 
time had been confined to his chamber by gout, which 
the deponent believed to be true. 


The Court will 
not infer perfonal 
fenrice of an 
award to bring a 
party into con¬ 
tempt. 


The Court held, that fince there was no evidence of an 
acknowledgment by the Defendant that the award had 
come to his hands, they could not even from thefe 
ftrong fa£U infer it, for the purpofe of placing him in 
contempt, and they 


Refufed the rule. 
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Bingham and Others, Aflignees of Benjamin 
Tabart, a Bankrupt, v. Dickie. 


The Court will 
not amend a cle¬ 
rical error in the 
fuelling of the 
Plaintiff’s name 
in the bail-piece, 
without the con- 
feut of the bail. 

Tarbart for 
Tabart is a fatal 
variance. 


^HE Plaintiffs by their proper defeription fued out a 
writ againft the Defendant. The Sheriff of Devon 
made a warrant to his officer to arreft the Defendant, in 
which he ftyled the Plaintiffs ** aflignees of B. Tarbart ,** 
under which warrant the Defendant was taken 5 and 
both in the bail-bond and bail-piece which were given, 
the name was called Tarbart. The Plaintiffs fued on 
the bail-bond, the bail pleaded only comperuit ad diem. 


Shepherd, Solicitor-General, had obtained a rule tij/i 
that the bail-piece might be amended by changing 
Tarbart to Tabart , and that a rule which the Plaintiffs 
had obtained, that the flicriff fliould return the writ, 
might be fet afide. The bail, on whom the rule was 
ferved, on a former day {hewed caufe by Bell Scrjt., 
and peremptorily refufed to confent to the amendment. 

Bejl Serjt., for the Plaintiffs, endeavoured to fupport his 
right to a return of thc~writ, but the Court held it would 
be too hard on the {heriff, and made that part of the rule 
abfolute with cofts \ they would willingly aid the bail, 
againft whom, as they hail not pleaded non ejl faElum, 
judgment muft pafs as the record now ftood, but they 
could not aid them unlefs the bail would in their turn 
alfo confent to do that which was juft. 


On this day, the roll being in court, and it appearing 
that the bail therein were put in at the fuit of the Plain¬ 
tiffs as aflignees of B. Tarbart , upon this failer of the 
record the Plaintiffs had judgment upon the iffuc of 
comperuit ad diem . 



in the Fifty-vuth Tea* or GEORGE III. 


1814. 


Edwards v. Hoddino. 


Nov. a6. 


r PHIS was an aftion for money had and received, and An attorney 

upon the trial of the caufe before Dampier J. at the w ^° wai alfo an 

. tii auctioneer received 

Sarum fummer affizes 1814, it appeared to have been a depofit on pro- 

brought under the following circumftances. The De- perty which he 

fendant was employed as auctioneer and folicitor to the 

afiignees of certain bankrupts, to fell by auction on the queries raifed on 

18th of March 1813 a freehold eftate. Among the * hc udc » and bc " 

conditions of fale, the purchafer was immediately to pay deared^i^ovcr 

down a depofit of ten per cent, in part of the purchafe the uepofit to his 

money. The Plaintiff, who occupied <110 eftate for a P nilc ’P ;d - P n a 
1 . * demand of the de¬ 

term which expired at Lady day 1814, was the pur- po fit hy the buyer, 

chafer of the third lot at the price of 1 1,260/., and paid to he anfwercd, that 

the Defendant 1000/. on account of the depofit, and duty, v-ould'nct^onfent 

The abftrad was not delivered by the time ftipulated, to return it, and 

but was received. The purchafer requiring fome fur- wollld enforce the 

ther elucidation of the title, which was not fumifhed fo that the buyer 

promptly as to fatisfy him, his folicitor on the 21ft of might recover the 

March 1814 wrote to the Defendant, that “ for want of from the 

a title, the latter would be pleafed to return the Plaintiff ney had and re- 

his depofit money with intereft, and that he the folicitor cc,ved to thc 

... .. tiff’s life : 1. be- 

would write to the Plaintiff to prepare to quit according caufe t , |e Defend _ 

to the Defendant’s notice,” which had been ferved on ant, as attorney, 

the Plaintiff in September 1813, for quitting at the end ^ 

of his term or paying double rent. The Defendant on completed before 

the 23d wrote in anfwer, that ** he was dire£ted by the Jle P a ‘ d over J I,e 

afiignees to inform the Plaintiff’s folicitor, that they were caufe he mined the 

proceeding with the title to the eftate, and that they Plaintiff to fue 

would not confent either to return the Plaintiff’s depofit 1 he*h a d‘ p ; d 

or to let him off his purchafe.” The Plaintiff and two it over. 

•ther purchafers on 28th March again wrote, announcing 

their ** determination to abandon their contra&s, and 

required a re-payment of their feveral depofits with 

intereft. 
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v. 
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intereft, and ftated their intention to fue on refufaL” 
On the 30th the Defendant wrote, that ** he had laid 
the laft mentioned letter before the affignees, who di- 
refted him to lay, that they would not return the depofit, 
nor fuller the Plaintiff to abandon his purchafe. They 
had loft no time in procuring anfwers to the objections, 
and were proceeding to complete the title as faft as 
poffible.” At the trial the Defendants counfel did not 
attempt to prove that the title had been perfected in 
time, although they faid it would fttortly be made good, 
but relied on the faft that the Defendant had received 
no notice from the Plaintiff not to pay over the money, 
and they proved, that before the Plaintiffs firft demand 
made from him of the depofit, he had paid over the 
whole of it to the aflignees who were his principals, and 
they contended that thereforethe aftion could not be main¬ 
tained again ft him. Dampier J. thought that the Defend¬ 
ant was not authorized to part with the depofit, when he 
muft, from his employment as folicitor for the vendors, 
have known long before he paid it over, that there were 
objeftions to the title : he therefore thought the faft of 
the payment over did notproteft the Defendant} he alfo 
obferved that when the Defendant anfwered the Plaintiffs 
letters, he never communicated to him the faft that he 
had paid over the depofit to hh principals, but left him 
under the impredon that it was ftill in the Defendant’s 
hands, and thereby had milled the Defendant and en¬ 
couraged him to bring the prefent aftion, and upon that 
ground, if there were no other, he thought that the 
Defendant had precluded himfelf from now infilling on 
the defence that he had paid over the money: under 
this direftiou the jury found a verdift for the Plaintiff 

Lens Serjt. in this term obtained a rule snfi to fet afide 
the verdift and have a new trial. The condufion which 
had been drawn from rite Defendant’s letters, he con¬ 
tended. 
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tended, was unwarranted, for there, was nothing in them 
ioconfiftent with the fail of the Defendant’s having paid 
over the money, they rather pointed to that event by 
anfweriug, to the demand made on himfelf, that the 
affignees would not conf-nt to return it. -He cited 
Sadler v. Evans, 4 Burr. 19S4. for Lord Mansfield's doc- 
‘ trine, who kept clear of all payments to third perfons, 
hut where it is to a known agent; in which cafe the 
action ought to be brought againft the principal, unlefs 
in fpecial cafes, as under notice, or mala fide. In this 
cafe there hud neither been notice or mala fidcs. Bailer 
V. Hart-fin, 2 Ctrwp. 565. was not the cafe of an auc¬ 
tioneer. If an auctioneer is, as has been fuid, the agent 
for both parties, yet he is the agent of each for diffe¬ 
rent purpofes. Though the'purchafer may make the 
auctioneer his agent for the purpofe of figning a con¬ 
tract, yet the auctioneer, in the act of receiving the 
money, is agent for the vendors only, not for the pur- 
chafer : the purchafer had no need of an agent for him- 
fvlf, to whom he (houhl pay the depofit j lie might as 
well keep the money in his own pocket. 

Btfi Serjt. now (hewed caufe. The action was pro¬ 
perly brought againit the Defendant, who was both 
auctioneer and attorney of the vendors. The Plaintiff 
would have had great difficulty in recovering back the 
depofit from the affignees. But if his a£lion could be 
fuftained againft them, the Defendant ought to have 
apprized the Plaintiff by his anfwer that the money had 
been paid over, and who were the perfons againit whom 
the a£tion was to be brought. In Burrsugb v. Skinner, 

5 Burr. 2C39., it was determined that an auctioneer was 
a mere (takcholdcr, and that his having paid over the 
depofit after obje&ions to the title had been difclofed to 
him, was no anfwer to an a£tion to recover it back. 
The prefent' cafe is (till ftrbnger; the Defendant nccef- 
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fariljr knew, on account of his being concerned as foli- 
citor, the defers in the title, and therefore ought to 
have retained the money, at lead, till he faw whether the 
title could be perfected. 


Lcnty in fupport of his rule, admitted that he felt the 
weight of the In ft cafe cited, but urged that the Plaintiff' 
ought to have inferred from the letters that the Defend¬ 
ant had paid over the money ; or at leaft they were fuf- 
ficicntly ambiguous to put the Plaintiff on making fur¬ 
ther inquiry j it was incumbent on him to prove every 
thing neceflary to the fuccefs of his aCtion, and it was 
his fault that he omitted to afeertain the faCt. The De¬ 
fendant did not deny it, or in any way delude him. It 
was a very important queftion, whether an auctioneer 
was to retain the depofit on large Tales while the titles 
are making out. If he, as auctioneer, is agent for 
both parties, he is agent for the two diver/o intuitu • 
therefore, unlefs an auctioneer is in a ftriCt fenfe a de- 
pofitary, and entitled to retain the money, without deter¬ 
mining at whofe rifle it is held, the money is not money 
had and received to the ufe of the Plaintiff. It is not 
proved in this cafe that there had been any failure in the 
performance of the conditions of fale before the De¬ 
fendant had parted with the money; and if fo, it never 
was, while it was in his hands, money had and received 
to the Plaintiff's ufc : for it was not originally received 
by him to the Plaintiff’s ufe, but to the ufe of the 
affignees : and if the condition did not fail while he held 
the money, it never was the Plaintiff's money in the 
Defendant’s hands. The circumftancc that the Defend¬ 
ant was attorney for the vendors makes no difference ; 
fo far was he from being conufant of a defective title 
he even now contends it is a good title. The cafe, 
of Burrough v. Skinner ftands on the notice of the de¬ 
fers 
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fefts in the title being given to the auctioneer before the 
money was paid over. At all events, the caufe ought 
to be (hbmifted again to a jury to inquire whether this 
was an acquiefcence by the Defendant, and a milleading 
of the Plaintiff, which was not diilin&ly left to them ; 
and therefore the Plaintiff is not entitled to retain his 
vcrdiCt. 


1814. 

* . —V-—J 

Edwards 


v • 

HoDDIMGh 


Gibbs C. J. There is no queftion in this cafe, but 
on the fingle point, whether the Defendant has placed 
himfclf out of the reach of this a£tion, by having paid 
over this money to his principal. It is not difputed, 
but that the Plaintiff has a title to recover back his dc- 
pofit} but, fays the Defendant, he ought not to recover 
it from me, becaufe I have paid over the money to my 
principal, and the Plaintiff may fue the principal. On 
the firft of the two grounds which Dampier J. took at 
the trial, we think, the a&ion is maintainable. I do not 
fay that the cafe in 5 Burr, is not maintainable to the ut- 
raoit extent to which it goes, but it is not neceffary to go fo 
far for the purpofes of the prefent adtion : for this Defend¬ 
ant is the attorney to the venders, as well as auctioneer; 
and it is quite clear he muff; have known that the title 
was difputablc in the view the purchafer had of it; for 
he knew no anfwer had been given in due time to the 
queries which the purchafer had made, even fuppofing 
that a fatisfadtory anfwer could be thereafter given. In 
this view we think he paid the money over in his own 
wrong, and that it may be recovered from him by the 
Plaintiff. 


Heatk J. I am of the fame opinion. It is admitted, 
if exprefs notice had been given to the Defendant not to 
pay over the money, an adtion would‘have lain. The 
Defendant’s knowledge, as the vendor’s attorney, of 

3 K 2 doubts 
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doubts which had been raifed on the title, is equivalent 
to exprefs notice. 

Chambre J. I am of the fame opinion. This is not 
an abfolute payment by the Plaintiff to the Defendant 
as the vendors’ agent, but a conditional payment j or, 
as it is more properly called, a depofit. The Defendant 
receives it, knowing the condition, that there fhould be 
a good title; and he knows that that condition is not 
performed : he neverthelcfs takes on himfelf, with this 
knowledge, to pay over the money, which he was not 
warranted in doing ; and therefore the judgment mull 
be for the Plaintiff. 1 think the direction of the learned 
Judge was right throughout. 


Dallas J. I wifli diflinCtly to guard againd faying 
what is the duty of an auctioneer in any other cafe \ but 
upon this cafe I am quite clear that the Defendant ought 
not to have paid over the depofit, and that the Plaintiff 
is entitled to recover. 

Rule difeharged. 


TTov. *6. 


Dunbar v. Hitchcock. 


If a Defendant, ^HE Plaintiff declared for an aflault and falfe imprifon- 

ment for an done by the Defendant, who was his 

found, and treble fuperior officer in a militia regiment, under colour of 
colls have been 
taxed on the 

judge’s certificate under the mutiny a£l, enters up judgment for a certain fum for treble 
colls without (hewing on the record how he is entitled to treble cods, the Court will not 
after error brought amend the judgment by Unking out the word treble, leaving it a 
judgment for that fum for coils. 

And femble that inafmuch as double or treble cods are a meafure of compenfation 
for a fuppofed oppreffion of the Plaintiff in fuing, a judgment for treble cods, which 
does uot (hew on the record a title thereto, is erroneous. 


difeipline. 
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difcipline. The Defendant pleaded the general iflue,’ 
and gave the fpecial matter in evidence under the mutiny 
a£l, and obtained a verdict; upon which Mansfield C. J. 
certified to entitle him to treble colts { which having 
thereupon been taxed, the Defendant, without enter¬ 
ing any fuggeltion, or taking any notice of the certificate 
or fpecial matter on the record, entered up judgment 
** for treble colts.” The Plaintiff had brought error in 
the Court of King’s Bench, and the judgment being there 
affirmed without argument, he had brought a writ of 
error in parliament, and afligned for error, that it did not 
appear by the judgment why, or for what reafon, it was 
considered by the Court below, that the Defendant 
Should recover againlt the Plaintiff his damages by reafon 
of the premifes, to wit, an hundred and twenty-three 
pounds fix (hillings, by the dilcretion of the juftices there 
to the Defendant, at his requeft, for his treble colls and 
charges, by him in that behalf fuftamed, according to the 
form of the ftatute in that cafe made and provided, by 
the faid Court adjudged ; and alfo that, for ought that 
in and by the record of that judgment, and the proceed¬ 
ings thereon, appeared to the contrary thereof, the juftices 
had not any diferetion for fo adjudging treble colls to the 
Defendant. Lens Serjt., for the Defendant in error, 
having obtained a rule nifi to amend this judgment, by 
linking out the word treble, fo that it (hould Hand as a 
judgment for “ 126/. 6 s. cofts” only. 



Dumbak 


v. 

•Hitchcock* 


Pell Serjt. on this day (hewed caufc. This was not 
within the ftatutes of amendments, which extend only 
to matters of form ; this was matter of fubftance. All 
the cafes of amendments were on mifprifions of the clerk. 
And there has been fomething on a preceding part of the 
record to amend by. In Green v. Rennet , 1 T. R. 783. 
this is laid down, and Robitifon v. Ray ley t 1 Burr. 31 6. is 
cited} and the diftin&ion is there taken between amend- 

3 K 3 ing 



Lens, rotitra. There are two modes of entering j orig¬ 
in ent in cafes where the Defendant is entitled to double 
or treble cofts : ift, by fuggeftion, or averment on the 
roll of certificate, or affidavit, which is well, but is not 
neceflary : adly, by fimply exprefling that the judgment 
is for a certain fum of colls, without calling them double 
or treble cofts. The amount is afeertained by the pro- 
thonotary, who proceeds according to the ftatute, which 
dire£ts the mode of computation, by a correct rule, being 
guided by affidavit or certificate, and when he has in¬ 
formed the confidence of the Court, they are warranted 
in giving judgment for the fum allowed, under the deno¬ 
mination of cofts. This practice has been diftin< 5 lly re¬ 
cognized by this Court in tiie cafe of Finlay v. Seaton, 
ante, i. 2ic., where they held that if the Plaintiff could 
r.ot controvert the fact, that the nature of the defence 
\va-> fiich as entitled the Defendant to double cofts, “ it 
was not neceflary that the judgment fliould fpecify more 
than that a certain Aim was allowed for cofts, and then 
all would be right.” The prothonotary in this cafe had 
a fufficient direction to guide him, in the certificate of 
the Judge who tried the caufe. 

Gibbs C. J. With the information we now have, we 
Certainly cannot grant this rule. The common form of 

judgment 
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judgment is, that the Defendant recover a certain fum 
for his cofts by him fuftained in and about the defending 
the adion. It is fuppofed by the law, that the meafure 
of thofe cofts allowed by the officer of the court is a full 
indemnity for the expences the Defendant has incurred. 
If an a& of parliament fays, that in certain a&ions the 
judge {hall certify, and the Defendant (hall have double 
or treble cofts, it gives a compenfation for a fuppofed 
oppreffion committed by the Plaintiff in bringing the 
aftion. Thofe cofts are fuppofed to be more than what 
the Defendant has fuftained by defending the a&ion : he 
receives what he has expended, and he has betides a com¬ 
penfation, the meafure of which is a multiple of the cofts 
incurred by him in his defence, but that compenfation is 
not the cofts incurred in defending the action. Many 
forms of judgment are ftated, but no inftance is given 
of a judgment which is fo entered in blank, where treble 
cofts have been taxed j and it feems to me that there 
ought to be a different judgment when thofe treble cofts 
are to be taxed. The error therefore in this judgment 
is, not the inferring the fuperfluous word treble* before 
the word cofts; but it is a fubftantial omiffion of all 
that allegation which ought to appear on the record, to 
warrant the fubfequent entry of judgment for treble 
cofts. We cannot fay this is a mifprifion of the clerk, 
but it is a fubftantial omiffion, and therefore the rule for 
the amendment muft be 

Difcharged. 
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A neutral in¬ 
juring againft all 
rifles until fafely 
warehoufetl in 
the warehoufe of 
the eonlignce, an 
adventure in fur¬ 
therance of the 
ebjecls of Briijh 
Commerce, is pro¬ 
tected hv the policy 
againft confULa- 
tion by the adt of 
liis own govern¬ 
ment under the 
JSfrJin and Mi'an 
decreet. 


(IN THE EXCHEQUER-CHAMBER.) 

B.vzett v. Meyer, Survivor of Simeon. 

'J'HIS was a writ of error brought to reverfe a judg¬ 
ment of the Court of King’s Bench. Simeon and 
Others v. Bazett, 2 Maule £s* Sclw. 94. The Plaintiffs 
below declared upon two fcveral policies of infurance 
effected by themfelves, as well in their own names, as for 
and in the name and names of all and every other perfon 
to whom the fame did or might appertain in part or in 
all, at and from London to any port or port*- in the Baltic 
or Gulph of Finland, backwards and forwards, with liberty 
to touch, flay, difeharge and unload her cargo, and tran- 
fliip it by any other veffel or veffels at any port or ports 
in Sweden , to wait for orders and for any purpofes what- 
foever at or off any ports or places, and to return and 
difeharge at any port or ports, to carry and exchange 
(imulated papers and clearances, to feek, join, and ex¬ 
change convoys, and including the rifks of craft, and 
until lafely warehoufed in the warehoufe of the con- 
fignee at the final port or place of difeharge, upon any 
kind of goods by the Sophia, as intereft might appear, or 
as might be declared and valued thereafter, the valuation 
being witnefTed by two underwriters, to be deemed fuffi- 
cient, the insurers to pay average on each fpecies of mer¬ 
chandize, on each feparate intereft, on each valuation, 
not lefs than 800/. on each ftiipmcnt, and on each pack¬ 
age of manufactured goods, and in cafe of partial lofs, 
the average to be adjufted by making the proceeds, de¬ 
ducing duties, freight, and charges, the bafis of contribu¬ 
tion, at 40 guineas per cent, to return 10/. per cent, for 
arrival, or 40/. per cent, for {liort intereft, unlefs the fiiip 
ihoulii be itranded ; and it was declared that the infur- 

iz 
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ance thereby made was again (l all rifles, that in cafe of 
lofs, capture, feizure, or detention, the infurers were to 
pay a lofs in two months after notification thereof, with- 
out waiting for official documents or condemnation, and 
that the goods thereby infured were warranted free from 
Britijb condemnation, but not from any other confe- 
quences of Britijb detention. The Plaintiffs in the de¬ 
claration on the firft policy averred intereft in E.yan 
Braunfweigh jun.. Son, and Co., and J. G. Dmoftwere; 
that on 6th November the fhip, with the goods on board 
her, was, near Colberg, forcibly feized, taken, arrefted, and 
detained by perfons exercifing the powers of government, 
and that the goods were then and there, but not by Britijh 
condemnation, fequeflered, confifcated, and wholly loft. 
Upon the feeond policy the intereft was averred in the 
Defendants in error. A fpecial verdidl was found, 
ftating in fubftance that the Defendants in error being 
Britijb fubje£ts and merchants refiding in London , there 
purchafed and flapped on board the Sophia the goods by 
the orders and upon the account and riiks of PrtJJian 
fubje£ts, refideuts at Collerg in Prttffia , in whom the in¬ 
tereft was averred, and to whom the Defendants in error 
configned them} that on 29th September 1810 the Defend¬ 
ants in error obtained an order of council, and a licence 
thereupon, figued by a principal fecretary of date, granted 
“ upon the petition of Meflrs. Simeon and Co. on behalf 
of thcmfelves and others, permitting them to load and 
export on board the Sophia, bearing any flag except the 
French , a cargo of reftored and prize goods, briflles, 
manufactured goods, and foreign colonial produce, Eajl 
India goods, and fuch goods as were permitted by law to 
be exported, (except hemp), from London to any port in 
the Baltic not blockaded, with liberty to touch at the 
ports in Sweden for orders and clearances, and to return 
in ballaft to any port in Great Britain , though the accom¬ 
panying documents might reprefent her deftination to 

any 
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any neutral or hoftile port, and to whomfoever fuch pro¬ 
perty might appear to belong,” with the ufual provifo for 
indorfing the time of clearance on the licence. The 
fhip, with goods on board, conformably to the above 
order and licence, which was duly indorfed, on 16th Oc¬ 
tober 1810, failed from London for Colberg , a port in the 
Baltic , within the Prujffian dominions, not blockaded, 
bearing the Swedijb flag, and carrying (imulated papers 
and clearances, which imported that {he had failed with 
her cargo from Gottenburgh in Sweden s the {hip and goods 
having on the 6th November arrived near Colberg t were 
there forcibly feized, taken, arrefted, and detained, by 
certain perfons, cxercifing the powers of government in 
Pruffia , and the goods, not having been either condemned 
or detained by the Britijb, were on 29th January 18 r 1 
fequeftrated, conflfcated, and loft to the parties interefted 
therein, fo being Pruffian fubje&s, domiciled in Pruffia , 
by an a£t of condemnation at Berlin in Pruffia , figned by 
the members of the Royal Prujffian immediate commiflion 
appointed by the King of Pruffia for the executions of 
arrefts laid on colonial produce, dated 29th Jan. 1811, 
and which flated, that the King of Pruffia having 
acceded to the continental fyftem, adopted by France , and 
to that end caufed it to be made known, that in purfu- 
ance of the principles of that fyftem for flopping the 
trade with England , her colonies, and allies, all colonial 
produce arriving by fea in the Prujffian ftates was, with¬ 
out examination as to their origin, to be confldered as 
belonging to the Englijb trade, and immediately to be 
delivered over to the Fifcus , unlefs convincing proofs 
were produced immediately on arrival of the {hip, either 
by the captain, or the owner of the cargo, or any body 
elfe, that the goods were introduced either in confequence 
of a licence granted by the French authorities, or as prizes 
made in {hips belonging to the crown of England or her 
fubje&s, and that thefe conditions could not be complied 

in 
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in regard to the cargo of colonial produce arrived at Col- 
berg in November 1810, with the Sophia , the cargo of colo¬ 
nial produce of the Sophia wa» thereby adjudged to the Fif- 
cus , to be, agreeably to the emitting agreements, immedi¬ 
ately transferred to the French authorities. That the Plain¬ 
tiff in error had notice ot the failing of the fliip with the 
goods on board her,and of the feizure and lofs of the goods, 
and was requefted to pay»he fums infured by him. That 
on 25th November 1807 an order of the king in council 
was made and publiilied in the London Gazette and other- 
wife, whereby his majefty, taking into conflderation the 
circumftances under which Prujfia and Lttbeck had been 
compelled to (hut their ports againfi: Britifb (hips and 
goods, ordered that all {hips and goods belonging to 
Prujfia , which might have been feized fubfequent to his 
majeffcy's order of 19th November 1806, and were then 
detained in the ports of this kingdom, and elfewhere, and 
all {hips and goods belonging to the inhabitants of Lubeck 
which were fo detained, {hould be reftored, upon being 
pronounced by the High Court of Admiralty, or any 
Court of Vice-Admiralty, in which they had been or 
might be proceeded againfi:, to belong to fubjects and 
inhabitants of Prujfia or Lubeck , and not otherwife 
liable to confifcation; and that fuch {hips and goods 
{hould be permitted to proceed to any neutral port, or to 
the port to which they {hould refpe&ively belong ; and 
further, that the {hips and goods belonging to PruJJia 
or Lubeck {hould not, until further orders, be liable to 
detention, provided fuch {hips and goods fhould be trad¬ 
ing to or from any port of this kingdom, or between 
neutral port and neutral port, or from any port of his 
majefty’s allies, and proceeding direct to the ports fpeci- 
fied in their refpeftive clearances. That before and at 
the time of effecting the policies, all direct commerce 
between Great Britain and the feveral ports in the Baltic 
and Gulph of Finland had been and was prohibited by 

the 
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1814. the refpe&ive powers poflefling ports therein, but that 
^pAg-rT^ notwithftanding fuch prohibition, an extensive.commerce 
Vm had during all that time been, and was, conflantly car- 

Meyer. ried on between fuch ports and Great Britain , by means 
of fimulated papers and clearances, importing that the 
veflels and their cargoes, (really failing from Great Bri¬ 
tain ,) had failed from other ports, and with licences 
from the Britijb government: that fuch courfe of carry¬ 
ing on commerce with the ports of the Baltic and Gulpb 
of Finland was well known to, and underllood by and 
amongft the merchants and underwriters, and their 
agents, before and at the time when thefe policies were 
effe&ed. The Court of King’s Bench gave judgment 
for the now Defendant in error. The Plaintiff in error 
afTigned the general errors. 

This cafe was firft called on for argument on a former 
day in this term, when the Court, confulering it as 
difpoled of by their judgment in the cafe of Flindt v. 
Scctt in the laft term, ante , 674. were about to pro¬ 
nounce j udgment without hearing any argument. Neivn - 
bam, for the Plaintiff in error, Bated, that there was a 
material dillinclion between this, which was the cafe of 
a neutral Prtijjian , who could not be legalized by a 
licence difpenfing with the belligerent difabilities, and 
that of a licenfcd alien enemy, upon which point folely, 
he conceived that their judgment in Flindt v. Scott had 
refted, and that it in no degree trenched on the doc- 
. trine that an affured could not recover for a lofs occa- 
fioned by the a£t of his own flate. The Court had 
in that judgment founded themfelves on the do&rines 
of Ufparicha v. Noble, 13 Eajl, 333., that the licence con¬ 
verted an alien enemy to an alien friend; which, with 
this diBin£tion, were not inconfiBent with the other pro- 
pofition. Carr y who had argued that cafe, and was of 
-counfel in the cafe of Flindt v. Reid in error, now Band¬ 
ing next for argument, concurred in the concluding part 
of this ftatement* 
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Thomson C. B. This was precifely one of the 1814. 
points difpofed of in the cafe of Flindt v. Scott, that the ' Baze ^ 
lofs was by the aft of the country of the aflurcd. I 
very imperfeftly exprefTed myfelf in that judgment, if Meyer. 

I did not exprefs that, which the whole Court certainly 
decided, unlefs I mifunddVftood them, that it was no 
objeftion to the PlainrifPs recovery that the lofs happened 
by the aft of the country of the allured. It was argued 
on, and the Court certainly took it into their confider- 
ation, and we cannot hear it argued again now. It 
poflibly may happen that the Court of King’s Bench have 
given judgment below for the Plaintiff in this aftion, on 
a different ground, but the fafts fupport the judgment 
upon our reafons. 

Nt'ivnbam exprefled a wifh to be heard in fupport of 
the doftrines of Conway v. Gray, ro Fajl, 543. and 
Touteng v. Hubbard, 3 Bof. Pull. 291., to which the 
Court on a fubfequent day affented. 

Newnham on this day was heard for the Plaintiff in 
error. The principle that every fubjeft is confenting to 
the afts of his own ftute, is laid down in the earlicfl 
books of our law, not only as a general rule of political 
obedience, but in the molt exprefs manner annulling 
private contrafts between man and man. Prior of Caflc 
Acre v. Dean of St. Stephens, 21 H. 7. 1. a. b. The 
prior had an annuity out of a parlonage appropriate to 
an alien priory, which by an aft of parliament, 2 Hen. 5. 
was given to the king (in the fame manner as the prior 
had it). The king granted it to the Dean of St. Stephens , 
and the queftion was, if the annuity was gone. Vovajbr J. 
faid, 4 a ., “It feems to me that this annuityis utterly extinft 
by the aft of parliament, and this is the caufe : he who 
had the annuity is a party to that aft: then though he 
had right before by the gift of the annuityyet by that 

aft. 
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aft, which is his own aft, and to which he is patty, 
the annuity, &c. And it is thus more ftrong, than 
if he had releafed, for if one has a rent-charge out 
of certain land, and that land by aft of parliament is 
given to another perfon, &c., I care not, for I fay that 
by this aft of parliament his rent is gone for ever, 
bccaufe he who had the rent was party to that aft : for 
every one in England is party to an aft of parliament: 
fo, no one againft his own aft can claim rent or annuity ; 
therefore, in the cafe here, foraftnuch as he who had the 
annuity was a party to that aft, it feems, by that aft he 
{hall be barred from claiming it.” It afterwards was 
adjudged that the prior was not barred, (as it is faid in 
Sir H r . Jcncs, p. 235.) for although by the aft of parlia¬ 
ment the parfonage was given to the king, yet it was in 
the fame manner as the prior had it, and the prior held 
it fubjeft to the annuity, and therefore this continues ; 
but if the aft of parliament had given it in general with¬ 
out reftriftion, the annuity would have been extinft. 
This principle, that every man is party to the aft of his 
own government, has been carried fo far, that in Dyer , 
23. b . pi. 148. it was held an aft: of parliament is 
not an aft of law, but the aft of every perfon in the 
realm. ** Mountague put this cafe: before the ftatute 
of extinguifliing ufes, (27 H. 8.) a man was feifed of 
land in right of his wife, and made a feoffment in fee to 
his own ufe, and declared his will that the feoffees 
fhould ftand feifed to the ufe of his wife for the term of 
her life : now comes the ftatute, and fays that cejlut que 
ufe fliall be deemed in poffeffion according to that of 
which he had the ufe. Whether by this ftatute {hall the 
wife be adjudged in by. remitter or not ? Shelley thought 
{he fliould, bccaufe fhe does not come to it by her own 
aft, but by the aft of the law. Baldwin and Knightley 
e contrhj inafmuch as fhe comes to it by her own aft, viz. 
by aft of parliament, to which every one is a party." 

15 So 
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So in Dyer, ^4 H. 8. 54. b. In Duncomb v. Wing fields 
Hobart, 255., it was held that one ffiould not be remitted 
after the ftatute, though he had both the freehold and 
the right, and that without his own fault, and it is faid, 
** Note, an aft of parliament hath every man’s confent, 
as well to come as prefent, and fo he is here the author 
of his own hurt: and alfo he muil hold it as the aft 
gives it, having power to bind every man’s right, either 
finally, or fub modoy as here ft is for the fir ft taker, and 
therefore are favings of ftrangers* rights in acts of par¬ 
liament.” Then he notes what he calls a ftranger cafe, 
Dyer, 329. and 251. 15 & 16 F.l'rz. pi. 17. *« Gejluique ttfe 
in tail, remainder to a ftranger in tail, remainder to him- 
fclf in fee, made a feoffment before the ftatute 27 11 . 8. 
to the ufe of himfelf for life, the remainder to his el deft 
for., heir of his firil entail, and his wife for life, and died. 
Now the foil was in by the ftatute, of the new eftate j 
refolved by four Judges in the Chancery, [Dyer, Man- 
wood, Catlyn, and Saunders,) that the old feoflees could 
not enter to revive to the fun («) of the fill! ufe of entail, 
whereof one rcafon was given, that the foil could not 
enter again it his own aft, and againft the ftatute have 
any other eftate, no, though it were by the aft of 
another, ft. the feoffees. Dcclcr and Student, c. 46. on the 
maxim of ignerantia legis non excufat, fays, “ Sith all are 
makers of the ftatute, the law prefumes that all have 
knowledge of that which they make,” Jolley Ti'olfey’s cafe, 
Godbolt, 178. “ Cook Chief Jultice faid, that a man cannot 
plead nul tiel record againft an ac. of parliament, although 
that in truth the record be embezzled, if the aft be 
general, becaufe every man is privy to it.” In 8 Co. 271., 
9. Co. 107., 6 Co. 27, 28., 1 Ventris , 17 6 ., the fame 
principle is recognized. More recent cafes ftrongly 
apply the fame principle, Wadham v. Marlow , 1 H. Bl. 
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Pm 4 $Js- Yhitwas lift' aftion of debt fo* refit on a leafe, 
whkfh was expired, and the Defendant pleaded his bank¬ 
ruptcy, and that the fum became due after his bank¬ 
ruptcy. Lord Mansfield. C. J. The bankrupts eftate is 
veiled in the affignees by aft of parliament: every man’s 
* affent (hall be prefumed to an aft of parliament. And 
in Mills v. Auriol, ibid, the judgment in Wadham v. 
Marlow is ptxt exprefsly on that ground. Wilfon J. 
fays, “ In Wadham and Marlow the Court decided on 
the ground that the Plaintiff had virtually affented to the 
aflignment, every man’s affent being implied to an aft 
of parliament; and not on the ground that ati aftion of 
debt would not lie. So, Hornby v. Haul ditch, I T. R. 92. 
That was an aftion of covenant for rent duo on an in¬ 
denture of leafe made to the Defendant’s teftator : the 
Defendant pleaded the ftat. of 7 Geo. 1. c. 28. for raifing 
money on the eftates of the directors of the South Sea 
Company, and that her teftator was one of the direftors; 
and thereby difeharged from all payment of rent on that 
leafe, and demurrer. Lord Hard-wide C. J. “ Every 
perfen is confidcrcd as affcnthig to a public aft, anti 
therefore the Plaintiff in this cafe mull be confidered as 
affenting to the aflignment of the term to the truftees, 
according to the provifions of the ftatute.” He thought, 
however, that the aft did not extend to debts not then 
fubfifling, or to exprefs covenant, which might furvive. 
It was again argued before Lee C. J. S. C. Andrews, 40 , 
when the Court faid, “ the ftatute amounts only to an 
aflignment of the leafe j and though it be a public one, 
and confequcntly the leflor mult be taken as coufenting 
thereto, yet beyond this his affent cannot be carried.” 
In all thefe cafes the Brhtijb fubjeft is,held to have con- 
fented to the modification or releafe of his private rights 
from bis implied confent to the public law. This prin¬ 
ciple, however, is not peculiar to the free representative 
government of England, where the public will fpeaks 

direftly 
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dire&Iy through the parliament* kttc it erfmd s to all ga- 
vernments. Lord ElUaborougb has {aid, it it impoC- 
fible to fuppoie that arbitrary as well as free govern¬ 
ments do not fpring equally from the con fen t of the 
fubje&s} there muft be a known expofitor of the public 
will in the one cafe as well as in the other. This agrees 
with the writers of the general law. In aBibus refits 
gun rex focit eo loco babenda funt quttfi communitas facere. 
Greiius , l. 2. c. 14. / 1. The Courts of Admiralty, 
which are more immediately called on to decide on the 
claims of foreigners, extend this do&rine to them all. 
In the Herfielder, 1 Rob. 118. Scott J. fays, (( the 
difpofition of individuals is to be confidered as bound 
up in the a£ts of the government of their country: I 
will not fay. that fuch a principle can admit of no 
exception under any pofliblc circumstances, but it is a 
principle not lightly to be departed from, that the in¬ 
clination of individuals arc to be confidered as bound by 
the ads of their government.'’ And in 1 Rob. 60., 
in the cafe of the Santa Cruz, a Portuguefe {hip, he fays, 
on adopting the law of Portugal, «* To the recaptured it 
prefents liis own confent, bound up in the legiflative 
wifdom of his country.” The common law adopts the 
fame rule with rcfpc& to aliens, and from this implied 
confent arife the difabilities to which they are expofed in 
time of peace, and the penalties they incur in war. Al¬ 
legiance is a debt upon an implied contra& with the 
prince, 1 Bl. Com. 370., and this reafoo is given why an 
alien may not purchafe land, that “ if an alien could 
acquire a permanent property in lands, he muft owe an 
allegiance equally permanent with that property, y> the 
King of England, which would probably be inconfiftent 
with that which he owes to his own natural liege lord. 
Ad alien canxfot, by any expreifion of his private and in¬ 
dividual will, Separate himfelf from the public will of 
his country. 1 Ro. Air. Alim C. « If an alien friend 
Vol. V. 3 L come 
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come ta England when he is x child,; and always after, 
for a Jong time, continue here, and is fworn to the 
king, yet he {hall continue an alien, 14 if. 4. 20.” And 
•on the breaking. out • of war he may be arrefted by 
magna charts. It is this principle which gives over - the 
lives and properties of women, children, and unarmed 
perfons, into the hands of their enemies. Eyre C. J. in 
Sparenberg v. Bannaniyne, j Bof. & Pull, 170. fays, “I 
take the true ground on which, a plea of alien enemy has 
been allowed, is, that a man profefling himfelf hoftile to 
this country, and in a {late of war with it, cannot be 
heard, if he fue for the benefit and protection of qur 
laws and then he likens him to a native outlawed. 
No ago or profeffion could rebut the prefumption that 
he profefied himfelf hoftile. This Plaintiff could not 
have recovered in Prujfia againil the add of his ova 
government; it has been repeatedly held that a Brkijk 
fubjed cannot recover againft the ad of his own govern¬ 
ment ; Kelltur v. Lemefurier , 4 Eajl* 40a. it is held that a 
Britijb fubjed cannot infare a foreign {hip againil Britifh 
capture; and there Loxd.'EllenboroughC. J. fays, « AH 
words of fimilar generality with the word capture 
which are to be found in the policy, as “ acred and 
detainment of princes,'all other perils,!' &c., mud be 
underdood with this exception and qualification annexed 
to them,‘that the law of the country to which the afluref 
belongs be not contravened, and its edentiai intereds 
prejudiced by the.application of them to any particular 
cafe fought to be covered thereby.” And »U the cafe of 
Furtado v. Rogers , 3 Bof. & Pull 19, J,ord Alva nicy C. J, 
hokl#the fame dodrinei “We are all of opinion that on 
the principles' of the Englijb law it is not competent to 'any 
fubjed to enter into, any contrad to dqva thing which 
may be detrimental to the intereds of hjs uwn country, 
and-that, fuch a contrad is as much prohibited as if jt 
had b &oexprefsly forbidden by*&of$*xh»m*»t. M If hp 

could 
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could not recover byhiiown taW%iMthtrtm bt bjtm. 
STouteng v. Hubbard, 3 bfPuJhapi ., die Plaintiffs were 

oWners of a Bwedifb veffel, and chartered her tothe De¬ 
fendant to go to St. Mkhaeie for oranges: (be failed} but 
was flopped at Ramfgate by an embargo from the govern¬ 
ment of this country on all Swedijb (hips, till the orange 
feafon was over: when the embargo was removed, the 
Plaintiffs offered to fail, but the Defendant gave the cap* 
tain notice not to proceed; and this a&ion was brought 
for the expences incurred in failing to Ramjgate, and in 
paying wages during the embargo $ Lord Jlvanley C. J. 
fays, «« All the cafes admit, that where a party has been 
difabled from performing his contra£l by his own de¬ 
fault, it is not competent for him to allege the cir- 
cumftances bv which he was prevented, as an excufe 
for his omilEon. May not the lofs which the prefent 
Plaintiff has fuflained, be confidered in a political point 
of view as arifing from his own default ? mull not every 
fubje£l of the Sooedijh ftate be aufwerable for what we 
mufl confider as an a£t of aggreffion on the part of his 
fovereign ? Here the impoffibility has arifen from an 
a£l of the Britijb ftate, to which all his majefty's fubjeQs 
are parties, occafioned by an a£t of the Swedijb Court, to 
which all the fubje&s of Sweden are parties.” He had 
before faid, “ the object of the embargo was to make a 
fpecies of reprifals on the ftate of Sweden, which we, 
fitting here, and every good Britijb fubje£l, muft con¬ 
fider as an aft juftified by the conduA of the Court of 
Sweden towards this country.” On the cafes of Conway 
v. Forbes and Conway v. Gray it fhall only be remarked, 
that, to (hew that this opinion was not lightly taken up. 
Of lightly abandoned, the Court of King's Bench fay 
in Menmtt v. Bonham , 15 Eajt, 49 6., that *< if the prin¬ 
ciple of ttitife ' cafes he irreconcileable, and they were 
now obliged to adopt the one add relinquifh die other, 
they would rather abide by the found principle of 

3 L 2 Conway 



UAtt.tr 


Jtesfiu 



»3* 



Bazetx 


Meyer. 


CASES ix MI CJIAEfeMAS TERM 

Conway v. Gray , than by,the latitude of expreflion to be 
found in Ufraricba v, Noble." Le Blanc J. differed, not 
on the validity of the principle, but on its degree and 
application. In Flindt v. Scott, 15 Eaji, Lord Ellen* 
borough repeats the feme } and Bayley J. fays, “ that if they 
be not reconcileable, he doubts whether the conclufion 
which the Court came to in Ufparicha v. Noble be the 
true one.” The union of will between the fubjedl and 
the government pervades all the books that treat of the 
general principles of law from the earlieft writers of an¬ 
tiquity, many of whom the learning of Grotius has col- 
le&ed, as in /. 2. c. xi.f. 1. De Jure Belli t where he fays. 
Leges y qua quaji pa£lum commune funt populi t atque hoc no¬ 
mine vocantur ab Arijlotele et Demoflhenc. And /. 3. c. 13. 
f. 2. It may be traced uninterruptedly down to Black- 
Jlcne , who in vol. i.p. 52. fays, that government is made 
by the confent of all perfous to fubmit their private wills 
to the will of one man, or of one or more affemblies of 
men. Puffetidorf is particularly exprefs on this point, 
lib. 2. c. 6 . f 10. Civitas dijinitur quod fit perfona tnoralis 
compfita, cujus voluntas ex pluriutn paflis implicita et unita y 
pro voluntate omnium habetur , Vat tel, b. 1. r. 4 .f y . acc. On 
this all the rights of war depend, which otherwife would 
be robbery and murder, whenever reprifals are made on 
the innocent fubje&s. A ftrong cafe is put by Grotius 
De Jure Belli , lib. 3. c. 20. f. 7. Alibi diximus res fub- 
ditorum fubeminenti dominio effc civil at is, it a ut civitas , aut 
. qui civitatis vice fuugitur, iis rebus uti, cafquc etiam perdere 
et alienare pffity non tantum ex futnmd nccrjfttaie , quaprivatis 
quoque Jus aliquod in aliena concedit, fed ob publicum utili - 
iatem t cui privates cedere illi ipft voluijfe ccnfendi funt qui 
in civilem catum coierunt. On this ground it proceeds, 
that individuals are obliged to make fecrifices to the 
fervicc of the ftate, and are held to confent to the de¬ 
finition of a houfe which Hands in the way of a fort, 
&c. This implied confent is indeed the foundation of 

all 
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all the reafotiing of Graiius t and oh it all die legal rights 
off individuals towards their goiremiitents or one another 
are made to depend. Thefe general authorities are there¬ 
fore not ad altudy as was once faid here, but fliew this 
principle to be ancient, clear, and univerfal. If thefe 
cafes eftablifh the general dodrine, it is next to be ihewn 
that the limitation introduced on that do&rine is errone¬ 
ous. The licence, which alone could remove the Plaintiff 
in error from this ground, is, in the prefent cafe, immate¬ 
rial. Here were no hoftile rights to remit, and it is im- 
pofTible to conceive that it was meant as an adoption of this 
commerce, when it was applied for and given for another 
purpofe, and wholly proceeded alio intuitu. From the fads 
of this cafe, namely, that the ftate of commerce was well 
known to the parties, the enormous premium, the extent 
of the rifk, till the goods were fafely warehoufed, &c., 
the Court of King’s Bench have drawn the concluiion, 
that it was meant to infure againft the ads of the 
afiured’s own government. But a contrary implication 
arifes from the licence: that (hewed that the allured con¬ 
templated a voyage, not to a Prufjian t but to a hoftile 
port. The jury have not found that it was meant fo to 
infure, and as this is a fpecial verdid, the Court cannot 
fupply it by intendment. Witham and Others on demife 
of Lord Derby v. Lewis , I Wils. 55., a recovery was 
found by fpecial verdid, without any feifin. Willes C. J. 
« There is nothing more fettled, than that the Court 
can intend nothing in a fpecial verdid, but what is 
found by the jury. Hob. 262., (who was as great a man 
as ever lived,) exprefsly to this purpofe; and there is this 
very good reafon for it, the rule of law would otherwife 
be inverted, for ad queJHonem fafti non refpondentjudices, ad 
'queftionem juris non refpondent juratores, 1 Injl. 155. b. 
But further, if this had been drawn up as a moil: exprefs 
contract to infure againft the ads of the aflured’s own 
gcNrernment, which are his own ads, the contrad would 
be abfurd and infenlible. If a man could infure againft 
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his own aft, he might at his option determine the contract 
and reduce it to a certainty *, but this is contrary to the Very 1 
nature of the contraft of infurance, which is a contraft of 
uncertainty. Roccus, not. 6. Hujtu contraB&s « com- 
merci't lucrum dependet a nurd farted fit-funds and not. 51. 
jfjjtcurestn non contineat damnum quod fiahfo ajpcUrati 
eontingit. ContraSfus affeturationis , id eft, avrrtendi 
perieuii. It is called Cafis firtuitus throughout Roccus. 
Grotius fays. Propria materia hujus contraR&s fi damnumfub 
ratione incerti , /. 2. c. V2.fi 23. And again, Quifnfcipit inft 
periculum navigationsr, Jltfcipit periculmn firtuna , non 
culpa. The language of policies is, rifle, peril, adventure. 
Carter v. Boehm , 1 Bl. 593-, Lord Mansfield calls it a 
contraft on fpeculation. Can it then be fopported, that a 
party (hdl go out with a predetermination to deftroy his 
own property ? for to that extent the argument may be 
pulhed. A man may infure himfelf againft the aft of 
His agent, as the barratry of the captain but this ha 9 
been thought to be 'a very fingulaT eafej and Lord 
Mansfield observes, in Nutty. Bourdieu, 1 Term Rep. 33 0 ., 
that it is fomewhat extraordinary that it Ihould have 
crept into infurances, and ftill more that it ihould con¬ 
tinue in them fo long; for the underwriter infures the 
conduft of the captain, whom he does not appoint, and 
cannot difmifs, to the owner, who can do either. In 
Co<u)p. 153. Vallejo v. Wheeler, "Lord Man field fays, ** To 
be fure nothing is fo clear, as that if the owner of a {hip 
infures, and brings an aftion on the policy, he can never 
fet up as a crime, a thing done by his own direction 
and contentand again, ** We are riot now in the cafe 
of tRe owner, or freighter, being privy to it, (the bar¬ 
ratry:) if we were, nothing is foOleaf as flut iid man 
can complain of an aft done, to which he is a party.** 
'The general writers are precife on this, point.. Valin , 
/. 'tits 6 . 27 JS*s8. fays, the affared.cannot charge-the 
underwriter with his own aft, and, if the proprietor is 
corhmander, -orif th£ ritfafter is fafored, the policy* cannot 
* ‘if extend 
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exterjd to barratry, for nulla pacjione ejfici pat eft ne dolus 
prajhiur. So fays Pothier, c. I. art. 2 . b. 3. for fuch a 
Contract invitaret ad dclinquendurn; and fo alfo tie Guidon , 
c. 15. art. 4. The ftat. 4 G. 1. c„ 1 a.yi 3. makes it felony 
to deftroy a yeflel with intent to! defraud the under¬ 
writers. If a perfon were to avow that he was going to 
.deftroy his veflel, and propofe an infurance againft it, 
a valid contract could not be made on that foundation. 
The contra£t of a durance is a contract of indemnity ; but 
yto one can claim to be indemnified againft the contin¬ 
gencies of his own a£t, for volenti non Jit injuria: Cutler v. 
Southern* 1 Sound. 11 6. Debt on bond, dated 8th of March . 
The condition was, that whereas- the Plaintiffs, at the ie- 
.queft of the Defendants, do ftand bound and engaged to 
■T. Cooky the Defendants (hall fave, keep harmlefs, and in¬ 
demnified t|ie Plaintiffs, from all troubles, fuits, inconve¬ 
niences, damages, and moieftations of the faid Thomas 
.Cook. Plea, that the Defendants have faved harmlefs. 
.Replication, that after the bond, on the 1 ft of October , the 
Plaintiffs became bound to 1 homos Cooky and they, afiign 
-as a breach that they were damnified by Coot’s- trying to 
arreft them. Rejoinder, that if the Defendants had had 
notice, of the damnification, they could have kept them 
harmlefs,. Demurrer. And it was argued for the 
-Plaintiffs that the rejoinder was a departure; and for 
the Defendants that the replication was bad. Then, as 
to matter in law, it was argued that the Plaintiffs had 
afligned no breach; and Saunders for the Defendant 
argued, that although the condition be general, to fave 
harmlefs againft the faid Cook from all a&ions, yet it 
ought to have a reafonable intendment. But it would be 
tinieafonable to. conftrue it that the Defendants (hould 
Cave the Plaintiff harmlefs from all bonds which they 
might voluntarily enter into to the (aid Cook for their own 
proper debt 4 for hy.that means the Plaiutiffs would take 
advantage their own wrong, which would be un- 
reafonabk and sbfurd: but that it could only extend 
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adlions wiiat/bever, although they were ' occafioned bf 
the Plaintiffs themfelves after the making of the bond ; 
for it was the folly of the Defendants to bind themfelves 
fo. Hale C. B., and the whole Court) upon the matter of 
law, were of opinion againft the Plaintiffs, and advifcd 
them to difeontinue, but they would not.. Afterwards 
judgment was given for the Plaintiffs on the departure, 
x Lev. 194. It is therefore an extravagant principle, 
that any perfon can by contrafl: fecure himfclf againft 
the confequences of his own aft, be the folly of the 
other party what it may. 

The Court , after confulting together, held it.unneceffary 
to hear Marryat for the Defendant in error. 

Thomson C. B. We hare confidered the arguments 
with a view to difeover fome principle upon which we 
could diftinguilh this cafe from the others which have- 
becn decided on this fubjeft, and we fee nothing that 
takes this cafe out of the principles of the former de¬ 
terminations: we arc therefore of opinion that this 
judgment ought to be 

Affirmed. 


Nov . a«. Gibbon v. Cope man. 

A defendant /"\N the 10th of May, after fervice of the writ, the 
Wh °t after aif tio" Defendant’s attorney wrote to the Plaintiff’s attor- 
commenced, and ney, that he had called on him in his abfence, for the 

before declaration, purpofe of tendering cl. and the colts of the caufe, which 
is not to be in- r 
dulged by a flay of 

proceedings on payment of the demand and cofts of the writ, unlefs he can (hew as ac¬ 
tual tender, and unie& the declaration was delivered for the lake of enhancing the cofit. 

lie 
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hei-wm ready to poty. him.. 'On <&ti idh oiMay the 
Plaintiff? a (attorney anfwetred, tbit his client we* entitled 
to la/.mfteadof 5/., and’ defined hi* anfwer in a week 
or ton day*. On -the 10th day, - the -30th' of A£aj,- the 
Defendant's attorney wrote again, faying he. thought 5/. 
enough, but would refer the matter to two flamers. 
The caufe of a&ion did not appear. The declaration 
was not delivered till the 25th of June, and the Defend¬ 
ant on the idth of November obtained time to plead, and 
on-the- 22U Lens Serjt. had obtained for him a rule mfii 
that upon the payment of 5/. and cofts up to the 15th of 
May, the return day of the writ, the proceedings might 
be flayed, if the Plaintiff would accept thofe fums in 
fatisfa&ion of his demand, and that if he would not, the 
5/. might be /truck out of the declaration, and that the 
Plaintiff might pay the cofts of this application. He 
grounded this motion upon the authority of Zcevin v. 
Cowell, ante, ii. 203. and Roberts v. Lambert, ibid. 283. 

Bojanqutt Serjt. on this day fhewed caufe againft this 
rule. Ho contended, firft, that in eftablifhing the rule 
in Zcevin v. Cowell this Court had proceeded on a mif- 
taken aiiertion that fuch a practice had prevailed in the 
Court of King's Bench, which had never been the cafe, 
either in court, or at any judge’s chambers, as he had 
himlelf ai'certained by a careful inquiry from the mafter, 
and as had been aho recognized by that Court in the 
cafe of Burtnejler v. Hilch, 13 Eajl, 551., where Le 
Blanc J. pointed out the inconveniences likely to refult 
from this innovation in practice, and that Court refufed 
to follow the precedent eftablifhed by the two cafes cited. 
The law required great ftriftnefs: ancient practice re¬ 
quired an actual tender, in proof of which tender there 
mult be a moral certainty that if the Plaintiff chofe to 
put his hand upon the money, he might receive it, and 
it would be a great hardfhip upon Plaintiffs to fubftitute 

as 


GriwN* 

v. 

COAMAtr. 



&4* CASES in MICHAELMAS TERM 

as equivalent to a tender a mere letter from an attorney, 
offering terms of payment, written perhaps only with a 
view to gain time, and which offer might probably be 
withdrawn as foon as that purpofe was anfwered. Such 
a practice would often be made an engine of fraud. 
But if the Court thought proper to adhere to the prac¬ 
tice, the principle on which it was introduced, was, that 
the Plaintiff had employed die delivery of the -declara¬ 
tion as a means of oppreflion; and to fuch cafes the 
pra&ice ought to be confined : in the prefent cafe die 
Plaintiff had ihewn much forbearance, and given abun¬ 
dant time for a compromife. 

Lem Serjt. relied on the expreffion in the letter of die 
Defendant’s attorney, that he had “ called for the pur- 
pofe of tendering,” as equivalent to a tender'.' 

The Court held that was infuffcient. There was 
much weight in the argument of the Plaintiff’s counfel, 
that if what pafled in t^iis cafe had been pleaded as a 
tender, it would have fallen far ihort of it in proof. In 
one of the cafes cited, it was, indeed, left ambiguous 
whether there was an a£tual tender, though the expref- 
fions of the report had an afpeffc that way (a): in the other 
cafe an a&ual tender was ftated : here was no tender. 
Neither was this, upon the merits, a cafe for fuch an 
interference. After this negotiation and time given by 
the Plaintiff, it was impoflible to fay that the pra&ice 
could be extended to the prefent circumflances. 

Rule difeharged. 

(a) In Zeev'ut v. Cowell there filled, with a notice of the mo> 
was no tender, but only a letter tion which prevailed in that 
from the Defendant’s attorney, cafe, in the event that the offer 
containing the offer, and an un- fhould be refilled. 

- dectaking to appear if it was re- 
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Wynne v. Kay, Clerk. 

rj'HIS was an a&ion for the non-refidence of the De¬ 
fendant upon his re&ory of TbvnderJUy, in the county 
of Ejffbtt and diocefe of London, during the whole of the 
years 1812 and 1813, and for lefs periods in the fame 
years. Heywood Serjt. for the Defendant had on a former 
day obtained, under the flatute 54 G. 3. c. 544., a rule 
ntfi that the a&ion fhauld be difcontinued on payment of 
cofls by the Defendant up to the time of the application: 
his ground was, that the Bifhop of London had on the 
16th of November 1813 licenfed the Defendant “ to be 
abfent from his parfonage-houfe until the 1 ft of January 
1815, on account of the unfitnefs of the fame for his 
relidence, he refiding in the adjoining parilh, and doing 
his own duty,” and had on the 18th of November 1814, 
certified on the licence, purfuant to the firft fed!ion of 
the fame *£l, his Lordflup’s belief that the cajufe of 
granting the licence really and truly had exi(led from 
2til Fob. 1812 to the date of the licence, and that he 
would hare granted the Defendant licence of non-refi- 
dence in the parfonage-houfe of Thunderjley, if application 
bad or could have been made in time for the fame, and 
that his Lordlhip was fati<fied the conditions on which 
fuch licence would have been granted had been per¬ 
formed and complied with. On the 29th of May 1814 
the licence, and the certificate within 14 days from the 
granting thereof, were duly regiilered. 


Nov. 28 . 

Under the fiat, 
54 G. 3. c. 54., 
the retrofpe&ive 
certificate of a bi- 
ihop to excufe a 
non-refidence in¬ 
curred before the 
pafiing of that a&, 
need not be ob¬ 
tained before 
ift July 1814. 

A bifliop’s cer¬ 
tificate that he 
would have 
granted a licence, 
cannot he pleaded 
in bar, or ufed as a 
defence upon the 
trial, of an a&ion 
for non-refidence. 

If the certifi¬ 
cate covers fo 
much of the time 
of the non-refi¬ 
dence, that not 
enough non-refi¬ 
dence to conftitute 
an offence re¬ 
mains uncovered, 
the Court will dii- 
continue the 
a&ion. 


Coploy Serjt. cm this day ihewed caufe. He took a 
preliminary objection, that although the licence was 
granted before 1 ft July 1814, purfuant to the flat. 54 G. 3. 
c. I., yet that the certificate not having heea granted 

before that time, which he contended was the time limited 
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by the itatutc for granting eqiralijfWic one aS the other, was 
therefore of no avail. This cafc did not" come within the 
rule eftablifhed in the cafe of Wright v. Flamank, Hi!. T. 
55 G. 3- P°ft' that the confirmation (of a fpecial licence 
by an archbifhop) might be made after id July 1814. 
If the words of the firft fe&ion leave it ambiguous, thofc 
of the fourth manifeft that the certificate mu ft be granted 
before that time: the words are, ** to whom fuch licence 
and certificate fhall have been granted, or who fhali have 
notified his exemption before the ift day of July 1814.” 
The itatute provides for the feveral cafes of licences 
given before the palling of the a£l, and licences granted 
after the palling of the a£t: the certificate as well in the 
one cafe as the other muft neceffarily be pofterior to the 
palling of the a£l ; but all mull be done before id July 
1814. The legiflature, for their own rcafons, which they 
have not explained, have fixed that the term as the limit 
of their indulgence. But upon another point the Defend* 
ant was not entitled to the indulgence prayed for. There! 
was a count for non-refidence during the whole of the 
year 1812. The licence and certificate reached back only 
to 21 ft February 1812, leaving an interval of feven weeks 
of non-refidence from ill; January 1812, to 21 ft February t 
comprehended in the declaration, but not covered by 
the certificate. The power given to the Court by the 
ftatute was to difeontinue the a£tion only fo far as the 
certificate extended, and the effect of their rule would 
be the fame as if the laft ten months and nine days non- 
refidence were ftruck out of the declaration. The de*> 
claration would then remain unaffected by the rule of 
court, as a declaration for feven weeks non-rcfidence, 
which, he granted, was no offencej but if the Plaintiff 
chofe to deliver a declaration which could not be flip- 
ported, he had a right fo to do, and though the Defend¬ 
ant might take advantage of the infufficiency hy way of 
demurrer, in arreft of judgment, or in error, yef neithek 

10 this 
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this nor any. other ftatute gave die. Court power, to dis¬ 
continue an adion on payment of coils for the infuffir 
ciency. of the declaration .The Court would therefore 
in the prefent cafe not diced a difcontinuance, but leave 
tlfe Defendant to. put his defence of the certificate on the. 
record by way of plea. It was a very important queftion* 
and . yet undetermined, whether fuch a certificate might 
be fo pleaded, but by the £rft fed ion of the ad it ap¬ 
peared. tl^at it might j for that fed ion direds that fuch 
certificates (hall have precifely the fame operation as li¬ 
cences granted at an earlier period would have had under 
the ftatute 43 G, 3. c. 84.; but licences under the laft- 
mentioned ftatute might be pleaded in bar: therefore fo 
might thefe certificates. He candidly pointed out to the 
Court, however, the difficulty raifed by the concluding 
words of the 4th fedion, that it fhall be lawful for the 
Plaintiff, after 20th July 1814, until fuch application 
made for a difcontinuance, to proceed with his adion as 
if no licence or certificate had been granted or notifica- 
tion made. .It would be nugatory to permit the party to 
proceed, if the certificate fubfequently obtained might 
ftill be pleaded in bar. The Defendant would purfue a 
courfe much to his own difadvantane, who fhould pray a 
(lay of proceedings on payment of coils, when by putting 
a plea of his certificate on the record, he might obtain a 
verdid and full coils. 

Heywood in fupport of his rule, urged, as to the firft 
point, that the ad aifigned no limitation of time to- the 
granting of certificates. Throughout the whole ad, a 
fpecific time, the ill of July 1814, was mentioned on two 
occafioB:* only, the one of which was, in the ift fedion, 
with refped to the granting of licences, the other was, in 
the third, as to the fending in and regiflration of notifi¬ 
cations of caufes of non-refidence. No fuch limitation 
was either expreffed or intended by the legiflature for 

certi- 
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certificate* f *nd toimply it wouldih great meafere d«v 
fm fair objeft. . There'watfone’ difa of eerdlkittt 
defigftated by the ift, vWilCh needed hot to be indorfed on 
any Keener, and wu wholly independent Of licences, 
being direfted to be granted for the purpofe of coveting 1 
ads of temporary excufable noh-refidenCe, the etenfes 
of which, if they ftillcontinued, woald be Oaufes for a 
licence, but which, having already ceafed, could not be¬ 
come the fubjeft of a licence for future abfence, they 
were neverthelefs proper caufe6 to he certified to defeat 
the penalties of an aftion for the pail. Thefe certificates 
might be made to go back to any part whatever of the 
I a years elapfed fince the pa fling 43 G. 3. c. 84., and 
this was intended to be a profpeftive and permanent 
enaftment for the relief of the clergy, and the power 
thereby given might be exercifed by the biihops at all 
future times whatever. The fame language- is ufed in 
refpeft to one fort of certificates as the other, and is dif¬ 
ferent from the phrafe ufed in fpeaking of the licences, 
for the firfl feftion of the aft has the words, « all licences 
which ihall have been granted, (i . e. before the pafling of 
the aft,) or (hall be granted before til July id 14,” and 
«* all certificates given by any bifhop or archbifhop which 
(hall certify,” without reference to the licence, or any 
date whatever, or any matter therein before contained. 
In the 4th feftion, the conftruftion preflud for on behalf 
of the Plaintiff, is, at mod, ambiguous; but the conduc¬ 
tion for the Defendant is clear: the meaning is, to whom 
fuch certificate (hall be granted at any time (bever, prwho 
(hall have notified his exemption before the ift of July 
1814. In the prefent cafe the certificate could not have 
been fimultaneous with the licence, for the former is 
given only by the aft, and the latter was made before £he 
aft pafled. As to the fecond point he 'agreed thee thb 
retrofpeftive certificate would be a defence trpott 4 he 
trial, and he extended the fame doftritt* to a# 'the Cafes 
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in which grounds for a discontinuance under this aft had 
been difclofed to the Court. The aft t however, did not 
re drift the power of the Court to the ordering a difcon- 
tipuance in thofe cafes only where the certificate extends 
to the whole time of non-refidence, the rule might be 
made in any cafe where the certificate covers fo much of 
the time that no caufe of aftion remains. 


18*4* 
Wroxs 


The Court interpofing, gave judgment. 


Gibbs C. J. This aft is not penned with much pre- 
cifion and accuracy: and confidering what was the clafs 
of perfons for whofe benefit it was introduced, and what 
peTfons were therefore probably concerned in the penning 
it, that circumftance is not much to be wondered at. 
Wkh refpeft to the time within which the certificate 
mud be granted, the words of the id feftion, ** before 
the id of July 1814,” are confined to the time of grant* 
ing the licence, and do not redrain the time of granting 
the certificate. I was at fird much druck by the cir¬ 
cumdance that the certificate is to be granted by the fame 
perfon who grants the licence, and that it is made refpeft- 
ing the fame fafts which are dated in the licence. The 
words of the aft are thefe : ** And upon which the arch* 
bifliop or bifliop granting the fame fliall certify that they 
are fatisfied and verily believe that the caufes of granting 
fuch licences really and truly exided for any periods an¬ 
tecedent to the granting thereof and fpecified in fuch 
certificates refpeftirely, and that the archbifhop or bifliop 
giving fuch certificate would have granted the licences 
to which they refer, from the periods fpecified in fuch 
certificates, if proper application had or could have been 
made for the-fame, and that the conditions, if any, upon 
which fuch licences would have been granted have been 
performed and complied with.'* Thefe fubfequent pro¬ 
visos# of this daufe are intended to operate upon licences 
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of two MoiffioM, 6rfk, wfooliMOo-W-^Wfaw 
tfa# pm&ag oS the »Q f ad!}-, upon Hoenono’tofcogtontol 
after the pa/Eng of the atl, and before the fit ofJmfy 
1814* upon which the bifliop (hall certify.- No AnM il 
Specified within which the biftiop {hall certify. My 
Brother Copley relies on the 4th fe&ion, which is cerM«r% 
the ftrongeft part of his cafe •, for the words are* “-to 
whom any fuch licence and certificate fhall have been 
granted, or who {hall have notified his exemption befoae* 
the 1 ft day of July 1814.” And he contends that this 
reftriftion in point of time over-rides all the three preced¬ 
ing cafes included in the fentence. But in order to fee 
to which of the claufes the words ** ift of July 1814” 
apply, we muft look to the preceding provisions of the 
aft} and if we thereby find, as we do, that the certificate 
need not, but that the notification of exemption muft* be 
completed before the tft of July, (and the moft natural 
conftruftion of the foregoing claufes, is, that by the ill 
feftion the certificate need not, but by the 3d die notifi¬ 
cation muft be made before that time,)ithink we muft not 
intend that the legiflature have in a fubfcquent ctaufie 4n- 
direftly brought the-certificates within that limitation of 
time. The licence therefore muft* but the certificate 
need not be granted before tft July 1&14. As to die: 
fecond point, if the certificate could lie tried ns a defence 
to the aftion, it would be of great aid to the Plaintiff's 
argument, that the certificate muft be granted before the 
ift of July 1814; for it would be of great importance to 
the Plaintiff, that the certificate ftioidd be granted as 
early as polfible. For the aft gives no pow'er to the 
judge to certify fo as to prevent the Defendant from re¬ 
covering full cofts j and it would be very unjuft, that die 
Defendant, giving the Plaintiff no notice of obtaining his 
certificate, (hould be enabled to delude the Plaintiff so 
proceed to trial, and then fet up, to defeat an aftion 
originally well brought, a defence obtained, perhapy, die 

very 
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wry dfef-rbefom the trial* and tlttrebjp not only get a ver- 
di&rlmi fuH coRs of fuit. My Bfother Copley argued 
tfcfe point very candidly, and liberally admitted what 
made moft againft liimfelf. The words of the claufe 
which give the application to *difcontinue, confirm this 
oOnftrndion, for notwit’nftanding this act, the Plaintiff in 
any adtion may proceed as if the a& had not palled, and 
as if no fuch certificate had been obtained under it, until 
filch application (hall be made to the Court: that is, if 
no application is made, they may proceed to the end, 
which is judgment, and execution for the penalty. The 
Court may ftay the proceedings in all cafes in which a 
licence previoufly obtained would have been an anfwer to 
the adtion j and fince the licence and certificate over¬ 
reach fo much of the time of non-refidence that no caufe 
of a&ion remains* I think this is a cafe in which the 
Qonrt ought to interfere. 

Huts J. declared himfelf of the feme opinion. The 
objeftof the a& is to be confidered: it was intended as 
a boon to Defendants, that in the cafe fpecified they 
might not be atthe expence of going to trial. It could 
never therefore ho intended that a Defendant might by 
proceeding to trial put himfelf in fo much better a fitu- 
atioa than he would be in by the relief pointed out to 
him by the fourth fedtion. And it would be very unjuft 
if the a £t admitted of an oppofite confirmation, to favour 
which the words fhould be “ licence or certificate,” not 
«licence and certificate.” 

Qhambrs J. The J)efendant by the firfi fedtion has 
to the laft moment of the iftof July 1814 to obtain his 
licence. J2ow then is he to get it amended by a certifi¬ 
cates indorfed thereon before die ift of July? That 
alone, if any doubt fubfifted, would determine the con- 
femQmn.' Bus we may proceed further. N9 wsprefs 
Vol. V. 3 ML date 
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date is required for the certificate; and the nature of the 
provifions intended fitews that it could not he defigned 
fo to confine it. I am therefore of opinion that the 
conftru&ion urged for the Defendant ought to prevail. 
The rule therefore muft be 

Abfolute. 


Dallas J. was abfent. 


Nov. aS. 


Wright v. Stevenson, Clerk. 


The Plaintiff in 
compromifing a 
penal adlion by 
con fent, having by 
miftakeabandoned 
a good caufe of 
action, the Court 
uefufed to inter¬ 
fere to refeind the 
order made there¬ 
on. 

Where a judge 
has, upon hearing 
the parties on a 
fummons, refufed 
an order, it is 
highly improper 
to proceed by film- 
mons before an¬ 
other judge: the- 
party diffatisfied 
may apply to the 
Court. 


r THlS was an action for non-rcfidence on four bene¬ 


fices. The Plaintiff had, on application, intended to 
confcnt to difcontiuuc as to the vicarage of Great Wilbra - 
ban ;, and to admit a notification of exemption as to the 
benefice of Abbathon; but by a tniflake his attorney in the 
hurry of bufmefs had given a confent to difeontinue as 
to both. He had applied to a judge by fummons to 
have the error rectified, and the application being refufed, 
he had obtained a fummons from another judge, who 
was not apprifed of the former attempt, and who like- 
wife, upon a hearing, refufed to interfere; whereupon 

Copley Serjt. now moved the Court that the rule be re- 
feinded as to Abbathon, on admitting the notification and 
difputing the title. 

The Court ftrongly reprobated the practice of making 
an application to one judge at chambers, which had al¬ 
ready been refufed by another judge at chambers: if 
parties were di Satisfied with the order of a fingle judge, 
they ought immediately to apply to the Court. This 
impropriety would not, however, prevent the Court from 

16 now 
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now granting the rule, if it were fit to be granted, but 
in a penal aftion, where the parties hadcompromifed it 
by mutual' confent, they mult abide by their own aft : 
the Court was unanimous that it ought not to be again 
opened. 


1814. 

Wright 


v. 

Stsvknsox. 


Wood v. Thompson. 


Nov. at. 


JENS Serjt. had on a former day obtained a rule nifi 
to difcharge the Defendant out of cuftody upon en¬ 
tering a common appearance, upon the ground that the 
Plaintiff had firft proceeded againft the Defendant by an 
aftion in the mayor's court in London for the fame caufe, 
and had fued out a foreign attachment againft a perfon who 
was indebted to the Defendant, to which attachment the 
Defendant did not put in bail, but furrendered hcrfelf; 
die Plaintiff thereupon abandoned the aftion in the 
mayor’s court, and proceeded in this court, and had 
arreftod the Defendant. Lens contended that after the 
Defendant had furrendered on diilolution of the attach¬ 
ment in- the mayor’s court, ihe could not be again 
arrefted for the fame caufe in an aftion commenced 
here. 


A Defendant 
may be arrefted in 
an a&ion in a 
court at Wejimin~ 
Jler, after having 
furrendered in dif- 
difeharge of a fo¬ 
reign attachment 
in an atftion in the 
mayor’s court of 
London for the 
fame caufe. 


Shepherd, Solicitor-General, on this day was prepared 
to (hew caufe againft the rule, and Lens was inftrufted 
to fupport it. 

Gibbs C. J. ftated the cafe of Bromley v. Peck in the 
Court of King’s Bench (a ); and fince that Court had held, 
that although there was no fubftantial reafon for the 
Plaintiff Bromley to difeontinue in that cafe, he might 
neverthelefs arreft the Defendant in the court above, he 

(a) See note at the end of this cafe. 

3 M a thought 
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thought the prefent cafe muft be governed by the fame 
principle. The circumftance on which Lens relied, that 
the Defendant here had furrendered, made no material 
diilin£tion, and the Court 

Difchargcd the Rule. 


(NOTE.) 

iBi.v Bromley v. Peck. 

Etijicr Term. 

A Defendant THE Plaintiff brought this in the King’s Bench, and ar- 
may he arrefted in action to recover -the price of re fled the Defendant thereon, for 
an aftion in ■ Court fome goods which he had fold to whom Holland had on a former 
at the Defendant. Haring feen an day obtained a rule nisi to dif- 

havmg pu advertifement that the Defend* charge her out of cuftodv, on en- 

to fore»£ n attscu ■ . . ° • 

m e nt in an attion ant s goods were on a certain day tenng a common appearance, upon 

in the mayor’s to be fold by au&ion by Davies the ground that the attachment 
court of London for an au &i one er, he commenced an in the mayor’s court, for which 
the fame debt. adtion in the mayor’s court (he had put in bail them, was 
againft the Defendant for the equivalent to a perfonal arreft, 
debt due to him, and iflued a fo- and that this Court would not 
reign attachment againft the fup- permit a Defendant to be twice 
pofed proceeds of the audtion in arrefted for the fame caufe of 
the hands of Davies : the De- adlion. 
fendant put in bail to that at* 

tachment. Davies having (a- Adolphus on a fubfequent day 
tjsfied the Plaintiff that he had not (hewed caufe. 
received, nor was about to receive, 

any money from the proceeds of The Court held that the at* 
the auction, but that the money tachment in the mayor’s court 
was to be paid to another, the was not in this refpedl equivalent 
Plaintiff withdrew his attachment to a perfonal arrefl, and that, it did 
and action, and paid the cofts not preclude the Plaintiff from 
thereof under an order of the again holding the Defendant to 
mayor’s court, but entered no ex- bail, and they 
oneretur on the bail-piece; and Difcharged the Rule, 

he commenced the prefent adtion 
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Hannam v. Dietrichsen. 

J^EST Serjt. moved for a dijlringas upon an affidavit 
that the deponent had ferved on the Defendant’s 
wife a copy of the fummons with an Englijb notice 
underwritten of the intent and meaning of the fervice; 
and further, that the deponent had made feveral attempts 
to ferve the Defendant personally, and believed he kept 
out of the way to avoid fervice of the procefs ; and that 
the deponent had heard and believed that the Defendant 
had fmce made fome overtures for a compromife by the 
payment of a fum of money. 

The Court were clear that the affidavit was defective 
in not Setting out the tenor of the Engli/b notice, that 
' they might judge whether the ftatute had been complied 
with, and on that account refufed the rule; but they alfo 
intimated that it was necefiary that the deponent ihould 
Hate fome ground for his belief that the Defendant kept 
out of the way to avoid fervice. 

Rule refufed. 


Nov. aS. 

An affidavit 
whereon to 
ground a motion 
for a dijlringas, 
mult fet out the 
Englijh notice 
fvibfcribed to the 
procefs in h<ec 
verba. 

And femble that 
fome ground 
ihould be fhewn 
for the deponent’s 
belief that the De¬ 
fendant keeps out 
of the way to 
avoid fervice. 


Walker v. Hawkey. 


Nov. at. 


r J 1 HE writ of capias iflued in this cafe was made return- ^ wr j t cam 
able on a day certain, the Tuefday next after eight P ias ad refponden- 

days of St. Martin, being the 2 2d day of November , rade^furnablT 
inftead of a general return day. Bejt Serjt. had on a on a general re¬ 
former day obtained a rule nifi to fet afide all the proceed- turn d *> r ’ 

. - r ■ , / - . . . But if made re- 

mgs in the caufe upon the Score of this irregularity. tumable on a day 

certain, the Court 
will permit it to be amended. 

Even after a rule mti obtained to quaih the writ for irregularity. 


3M3 


Copley 
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1814. 

< — v —«- 
Walker 


V 

Hawkey. 


Copley Serjt. on this day {hewed for caufe, firft, that 
it was no irregularity ;. fecondly, it could not be taken 
advantage of before the writ was returned, and in this 
cafe the rule nift had been obtained before the writ had 
been returned. Perrott v. Helc, 3 Wilf 58.; or at all 
events the Court would in this, as in that cafe, permit 
the rule to be amended; and it was held amendable and 
amended in the cafe of Davis v. Owen and Another, 1 B,f 
(if Pull. 342., and Bottrchier v. Wit tie, I H. Til. 2y 1. In 
Reubel v. Prefien, 5 Eajl, 2 gt., the Court of King’s Bench 
had permitted the like amendment. 


Bejl, contra, contended that the practice was uniform, 
to make thefe motions before the writ was returned. 
The Court had never permitted the Plaintiff to amend 
his writ, unlcts he had, as in Perrott v. Hele, applied for 
the amendment when the Defendant had applied to fet 
afide the proceedings, which had not been done here. 
It was not merely the fervice which was irregular in this 
cafe, but the writ itfelf was a nullity. Inman v. Hitijh, 
2 Neva Rep. 133. 


The Court difeharged the Defendant’s rule, and per¬ 
mitted the Plaintiff to amend his writ on payment of colts 
of the amendment and of the application. 


Not. 48. Smith v. Mellon. 

Held that notice TfOSANQUET Serjt. oppofed the j unification by affi- 

not good notice for daVlt of one of the bai1 in th,s cafe > u P on thc ground 
J. M. the younger, that the notice was of James Mellon being put in as bail. 

And the Plaintiff and the affidavit was of the fufficiency of James Mellon 

need not fwear , r _. .... 

there are two of the y oun g er - I he notice would induce an inquiry con- 

the name. ceming the circumftances of the head of the family, who 

bore 
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bore the name of James Mellon , and thereby would lead 
the Plaintiff aftray from examining into the ability of 
James Mellon the younger, who consequently now at¬ 
tempted to juflify without the Plaintiff having had the 
opportunity of fufficient previous inquiry. 


1814; 



v. 


Mellon. 


Btjl Serjt. contrh , urged that it did not appear by any 
affidavit of the Plaintiff, that there were two perfons of 
the name of James Mellon. 

The Court held that faffc was fufficiently fhewr. by the 
bail himfelf making his affidavit with the addition fub- 
joined to his name, which was the diftinguifhing proof 
of minority ; and holding the notice as infufficient, they 
reje£led the bail. 

Dallas J. was abfent. 


Hardy, Demandant; Prior, Tenant; Lord 
Romnky, Vouchee. 

r J^TIE Court granted to Heyviood Serjt that this reco¬ 
very might pafs upon a fupplemental affidavit that 
the commiffioners were attornies of his Mujefty’s Court 
of King’s Bench at Wejlmhijicr t the affidavit accom¬ 
panying the acknowledgment having flared only that 
they were attornies of his Majefly’s Court of King's 
Bench. 


Nov. aS. 


Supplemental 
affidavit that the 
commiffioners in a 
recovery, fworn to 
be attornies of the 
Court of King’s 
Bench, arc artor- 
nies of the Court 
of King's Bench 
at Wejtmirjler. 


[ 3M 4 
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1814. 


Nov. 28. 


Delafield v . Tanner. 


On fetting alidc 
a judgment, the 
Court will not, 
without efpccial 
caufe fliewn, 
reftrain the De¬ 
fendant from 
pleading infancy. 


Q*OPLET Serjt. having obtained, upon an affidavit oi 
merits, a rule nifi for fetting afide a regular judg¬ 
ment upon payment of cofts. 


Vaughan Serjt., in fliewing caufe againft the rule, 
prayed the Court to ingraft on it the terms that the De¬ 
fendant fhould not plead his infancy. 


Copley in fupport of his rule urged that infancy is ire 
many cafes a reafonable and juft defence, and that this 
condition ought not to be impofed without an efpccial 
ground fhewn; and 

Of this opinion were the Court, who made the 

Rule abfolute in the terms prayed 


Nov. 28. 


Rule of Practice. 


No fine* or 
recoveries to be 
amended on the 
laft day of term. 


'JTIE Court promulgated a rule that in future they 
would not entertain on the laft day of term any mo¬ 
tion for the amendment of fines or recoveries, a matter 
of very ferious importance, and which required as much 
attention and deliberation as any fubjc£t that could be 
brought before tbe Court by motion. 


PROMOTION. 

IN this term John Bernard Bofanquet Efquire was 
called to the degree of the Coif, and gave rings with the 
motto Antiquam exquiriie matrem. 



AN 


INDEX 


OF THE 


PRINCIPAL MATTERS 

CONTAINED IN THIS VOLUME. 


A 

ABATEMENT. 

i. TF a Plaintiff files a Defendant, 
A with whom alone he believes he 
has contra&ed, but who in truth has 
a dormant partner, the Defendant 
may plead in abatement that his 
partner ought to be joined, in order 
to compel a new a&ion againft the 
two, in which they may fet off a 
debt con t rafted by the Plaintiff, as 
the Plaintiff believed, to the other 
partner alone, but in which both 
partners are, in truth, equally inte- 
refted. Dubois v. Ludcrt. Page 609 
a. A plea in abatement muft begin by 
alleging that the Defendant, ilyling 
him by his real Chriftian name, 
comes, &c. 652 

And it muft alfo give his real fur- 
natne. Docker v. King. ib. 


I 3-. A Defendant cannot in this court 
now plead in abatement to the ori¬ 
ginal writ, for the Court will not 
grant him oyer. Peake v. Davie . 

Page 653 

4. A Defendant who pleads a mifnomer 
in abatement muft come and appear 
by his right name, and not by the 
deferiptiou “ he who is fued.” ib. 

5. And lie muft ftiew his furname with 
certainty. Peake v. Davit. ib. 

ACCOUNT. 

See Assumpsit, 3. Payment, 1,2, 
3 » 4 » 5 * 

ACTION. 

See Account. Assumpsit. Cove, 
nant. Debt. Ttespass. 

ACTION, LIMITATION OF, 

Set Limitation of Actions. 
j * 3 M $ AD MI* 



858 ADMINISTRATOR. 
ADMINISTRATOR, 

8«r,Ex?C~UTOR. 

ADMISSION, 

Sit Evidence, I.4. 

ADVOWSON, 

See Deed, 4. Simony, t. 

AFFIDAVIT, 

And fee Distincas, 2,3, 4, 5- 
x. If the agent in town is the attorney 
on the record, it is no obje&ion to 
an affidavit of the patty, that it was 
fworn before his own attorney in the 
country. Read v. Co'.per. Page 89 
*. If a plea puis darrein continuance be 
verified by an affidavit which refers 
to the pita, and the plea is in the 
eaufe, the affidavit is fufficicnt, 
though not fpeeially entitled in the 
eaufe. Prince v. i\ ickolfn. 333 

AFFIDAVIT TO HOLD TO 
BAIL. 

And fee Arrest. 

l. If a tenant bind himfelf in a penalty 
of 100/. for performance of repairs 
within a certain time, the Court will 
not permit him to be holden to bail 
for the 100/. upon an affidavit which 
does not ihew in what refpett and to 
what amount he has violated his con* 
traft. Edwards v. Williams. 247 
s. An affidavit to hold to bail, dating 
that the Defendant is indebted for 
money paid by the Plaintiff for the 
life of the Defendant, is fufficient, 
without adding that it was paid on 
the Defendant’s requcfl. 704 

3. So, for money had and received by 


ALLEN. 

the Defendant to. the ufe of the 
Plaintiff. Eyrev. Hutton. Page 704 
4. Affidavit to hold to bad for 68/. 
and upwards, and no. tender of the 
faid fum, held good. 751 

3. So, that Defendant is indebted to 
Plaintiff for money paid, (not faying, 
by the Plaintiff, or for the Defend* 
ant’s ufe,) and wages due forfeiting 
in a fhip of which the Defendant 
was part-owner, not faying due from 
the Defendant. Symonds v. / 1 n~ 
drews. 7 5 t 

Ci. An affidavit to hold to bail for 
work and labour done by the Plain- 
tifTfor the Defendant, as his ftrvant, 
is fufficicnt. Blijs v. Atkins 75 p 

AFRICA. 

See Illegal Trade, 2. 

AGENT, 

Money ha > and received, 4. 
Payment Over. Vendor and 
Purchaser, 

AGREEMENT, 

See Goons sold and delivered. 
Simony. Title. Vendor and 
Purchaser, y. 

ALIEN, 

And fee Insurance, I. Licence to 
Trade, 3, 4, 5, 6, 7 

Two neutral Prvffians , one of them 
relident in England t the other at 
Koni/berg, haring a licence to export 
to all Baltic ports, fomc whereof 
were hoftile, are not precluded from 
recovering on an iufurance of goods 
exported, and confifcated by an a& 

of 



ALIEN ENEMY. 

of the P ruffian government, then 
neutral. Anthony v. Moline. Page 71 i 

ALIEN ENEMY, 

See Licence to Trade, 3, 4, 5. 6, 

on 

/* 

ALIENATION, RESTRAINT 

OF. 

1. If a covenant not to affign contain 
an exception in favour of affignment 
by will, femble that executor* claim¬ 
ing under the will are not within the 
txciption fo as to be at liberty to 
fell for payment of debts without li¬ 
cence of the leflor. Per Mansfield 
C. J. Lloyd v. Crifpc. 249 

2- A covenant that the leflee, his exe¬ 
cutors, or admiuiilrators will not 
afligu, dots not bind his allignees 

795 

3. If a lcflce covenants not to affign 

and becomes bankrupt, and his af- 
lignees take to the leafe, his covenant 
is difeharged by 49 G. 3. c. 121. 
f.iy.% although a breach of it had 
become impoffible, by reafon that he 
no longer had the fubjeft matter re- 
fpedting which the covenant was 
made. ib- 

4. And therefore if he comes in again 
as affignee of his affignecs, he (hall 
not be charged with this covenant, 
and it is no breach if he affigns. 
Doe on dem . of Cheere v. Smith. ib. 

AMENDMENT OF FINES AND 
RECOVERIES, 

See Fihfs and Recoveries, Amend¬ 
ment OF. 

AMENDMENT, 

And fit Practice, I. 6, 7. 


AMENDMENT. 8 j$ 

1. The Court of King's Bench will 

amend a writ of error from C. P. in 
cafe, by converting it to a writ of 
error in covenant. Sampayo v. De¬ 
pay ba- Page 82 

2. Where the parties had gone down 

to trial upon a plea which had not 
been traverfed, after verdift for the 
Plaintiff the Plaintiff was permitted 
to amend by adding a traverfe, and 
the Defendant's motion in arreft of 
judgment was difeharged upon pay¬ 
ment of coils by the Plaintiff of both 
motions. Cooke v. Burke . 164 

3. The Court will not amend a recog¬ 

nizance of bail in error for lefs than 
double the fum recovered, by enlarg¬ 
ing the penalty, to defeat an execu¬ 
tion. Reed v. Cooper. 320 

4. Where a Plaintiff had recovered a 

debt due on bond of the teftator 
againft executors, on a (ham plea of 
judgment recovered againft them- 
felves, and had a judgment for the 
debt de bonis iejlatoris, and for the 
cods de bonis tflat oris, & Ji non, de 
boms propriis , which rcllriftion of the 
executor’s liability for the eofts wat 
interlined, and, apparently, by the 
Plaintiff’s former attorney, the Court 
refufed to amend the judgment fix 
years after it was figned, by ftriking 
out the words which re drifted the 
executor’s perfonal liability to the 
calls. Burroughs v. Stevens and 
others , Executors of Elton. 554. 

A writ of fieri facias from this 
court, requiring the (heriff to return 
the money in B. R., may be amend¬ 
ed. Simon v. Gurney. 605 

6. The Court will, amend an order of 
reference at nifiprior, made a rule of 

court, 
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court, t»y inferring fuch omitted 
matters as are incident to the fub- 
ftaoce of the agreement between the 
..parties. Evans v. Senor. Page 66 z 
After a demuirer ferioufly argued, 
the Court would net permit the 
Plaintiff in an aftion againfl the 
JhetifF, to amend. Cooke v. Burt. 765 

8. The Court will not amend a clerical 

error in the fpelling of the Plaintiff’s 
name in the bail-piece, without the 
content of the bail. Bingham v, 
Tabort. 814 

9. If a Defendant," for whom a verdift 

has been found, and treble cods have 
been taxed on the judge’s certificate 
under the mutiny aft, enters up 
judgment for a certain fum for treble 
coils without fhewing on the record 
how he is entitled to treble colls, the 
Court will not, after error brought, 
amend the judgment by itriking out 
the word treble, leaving it a judg¬ 
ment for that fum for coils. Dunbar 
v. Hitchcock. 820 

AMERICAN, 

See Illegal Trade, a. 

ANNUITY. 

j. Where the grantor of an annuity 
conveyed to the grantees all his in- 
tereft in the yearly proceeds of 
10,000/., veiled in truftees, (who 
were parties to the grant, and cove¬ 
nanted to pay the grantees, but did 
not convey,) in truft for the grantor 
until default, and after default to re¬ 
tain the arrears and cofls, and in 
trufl to pay the furplus to himfelf, 
and the memorial did not date for 


ARBITRATION, 

whom the truftees of the 10,00/. 
were truftees: Held that this was 
a .fatal defedl, for that they were 
truftees for'the grantees. Page 587 

2. And that it w’as not fufficient to 
ftate that the interefl was afltgned 
by the indenture upon the trulls 
thereby declared.” Lcicejler v. Lock- 
wood. ib. 

ARBITRATION, 

And fee Nusance, i. Amendment, 

6 . 

1. The amount of the fee which an ar¬ 
bitrator, in a caufe referred in this 
court, awards to be paid to himfelf 
for his award, is examinable by the 
prothonotary. Fitzgerald v. Graves. 

34 * 

2. Submiifion to arbitration by deed 
may be revoked by deed and notice 
of revocation before award made. 452 

3. But the arbitrators arc right in 
afterwards proceeding to award, be¬ 
cause the party continuing in fub- 
miilion is entitled to his a&ion for 
damages on non-performance of the 
covenant to abide the award. ib. 

4. So, if bound in a penalty, the pe¬ 

nalty is net avoided by the revoca¬ 
tion. ib. 

5. But after the revocation, the.fub- 

miffion ought not to be made a rule 
of Court. King v. Jofeph. ib. 

6 . An award between a leflee and a 

neighbour, awarding an a& to be 
done for the benefit of the latter by 
the lefiee, which would be wafte 
upon the eftate of the lcfTor, is bad. 
Alder v. Savile. 454 

7. The 



ARMY. 


ASSUMPSIT. 


7. The Court wjH not infer perfoanl 
fervice of an award to bring a party 
into contempt. Brander v. Pen - 
leave. Page 81 3 

ARMY, 

See Costs, II. 

ARREST. 

1. Two tradefmen agree to deal with 

each other by way of barter; if the 
one refufes to Hate the account, the 
other may arrett him for the whole 
value of the goods which he has fur- 
nidled to the party refufing. Ger¬ 
main v. Burrows . 259 

2. A Defendant may be arrefted in an 
a&ion in a court at Weftminfter t after 
having furrendered in difeharge of a 
foreign attachment in an aftion in 
the mayor’s court of London for the 
fame caufe. Wood v. Thompfon. 851 

3. A Defendant may be arrefted in an 

aftion in a court at Weftminfter, after 
having put in bail to a foreign at¬ 
tachment in an aftiou in the myor’s 
court of London for the fame debt. 
Bromley v. Peck. 852 

ASSIGNEE OF LEASE. 

See Covenant, 8. Bankrupt II. 3,4. 

ASSIGNMENT of breaches. 

1. In debt on bond, conditioned for 
the performance of covenants, if the 
Defendant craves oyer, and pleads 
performance of each covenant fpe- 
cially, and alfo general performance, 
the Plaintiff muft affign fpecific 
breaches in his replication, if he has 
not done it ia hit declaration; and 


861 

if lie merely takes iffue on the ge¬ 
neral performance, and enters a fepa- 
rate aftignment of breaches on the 
record, no damages can be affeffed 
on them, and the Court will award 
a repleader. Plomer v. Rofs. 

Page 386 

2. Upon the affirmance in error of a 
judgment for damages affeffed on a 
fuggeftion of breaches of the con¬ 
dition of a bond, under 8 Sc 9 W. 3. 
c. 1 i.f. 8., the Court will not grant 
intereft upon the damages up to the 
time of affirmance. Jobnes v. Jobnes. 

656 

ASSUMPSIT, 

And fee Work and Labour, 1. 
Freight, 2, 3, 4, 5. 

(. A moral obligation is a good con- 
fideration for a promife to pay. 36 

2. A feme covert, having an eftate 

fettled to her feparate ufe, gave a 
bond for repayment by her executors 
of money advanced at her requeft on 
fecurity of that bond to her fon-in- 
law: after her hufband’s dcceafe (he 
wrote, promiffing that her executors 
(hould fettle the bond. Held that 
ajfumpftt well lay againft the executors 
on this promife of the teftatrix. Lee 
v. Mvggeridge. ib. 

3. Ajfumpftt will lie for the balance of 

an account, notwithftandir.g ‘he items 
on each fide may be numerous. 
Tomkins v. Will/bear , 431. Arnold v. 
Webb. 432 

4. An implied affimpfit for freight upon 
the delivery of goods without firft 
receiving the freight, will not lie 
againft three perfons for whofe ufe 

the 
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ASSUMPSIT. 


AVERMENT. 


the cargo was parchafed, but who 
are not the configneea or holders of 
the bills of lading, and who have 
■Signed all their effc&s to a truftee 
for the benefit of their creditors and 
themfeives, two of them only, with¬ 
out the third, receiving the goods as 
agents for that truftee. Pinder v. 
Wilit. Page 6 I z 

$. Whether a local a£t, enabling a 
corporation to ifliie promiffory notes 
under their feal, enables them to 
make a promifc, and fubjefts them 
to an a&ion of affumgfit as incident 
to the making of promiffory notes, 
qtmre. Slart v. Higbgate Archway 
Company. 792 

ATTACHMENT, FOREIGN, 

See Foreign Attachment, 

ATTACHMENT, 

See Witness, i, 2. Arbitration, 7. 

ATTORNEY. 

And fie Vendor and Purchaser^. 

1. The Court will, in a futnmary man¬ 

ner, take the deeds relating to a 
manor and the court-rolls out of the 
hands of a lie ward, who is an at¬ 
torney of the court, at the inftance 
of the lord. Ex parte John Grtibb, 
Efq. 206 

2. The Court refufed to make any 
order on an attorney to deliver up a 
deed which he held as party and 
truftee. Pearfon v. Sutton. 364 

3. A Plaintiff compromifing the debt 
with the Defendant, and difeharg- 
ing an execution, without providing 


for his attorney’s' colts, the' Court 
will not permit the attorney of his 
own motion to foe Cut another exe¬ 
cution for the colls. Page 429 
4. In foch a cafe the attorney ought to 
apply to the Court in the firft in¬ 
ftance. Graves v. Eadts. ib. 

ATTORNEY, WARRANT OF, 
See Warrant of Attorney, 

AUCTIONEER. 

&*Vendor and Purchaser, 7,8,9. 
Payment over, j. 

AUDITA QUERELA. 

.1. The writ of audita querela is of 
common right. jjfi 

2. V here a writ of audita querela 

clearly affords relief to the Defend¬ 
ant, the Court will relieve him on 
motion, without putting him to the 
audita querela t ib. 

3. But where the relief is queftionable, 
the Court will not difpofe of the 
cafe on motion, but leave the De¬ 
fendant fo to .proceed, that the 
Plaintiff may demur or bring error.- 

ib. 

4. And therefore the Court refufed to 

difpofe of a writ of audita quereld by 
a motion in arreft of judgment, where 
the parries ferioufly argued the quef- 
tion. Nathans v. Giles. ib. 

AVERMENT- Wbat muflbeproved 

becaufi it it made. 

i. Error affigned in outlawry, that the 
outlaw was beyond the Teas when 
the writ of exigent iffued, and thence 

' continually 
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BAIL. 


continually until the outlawry pro¬ 
nounced. Upon truverfe of the 
whole allegation, and iflue joined 
thereon* held that it. was fufficient 
to prove that the outlaw was in 
parts beyond the Teas at the time of 
the writ of exigent iffued. Rich- 
ardfun v. Rolinfon. Page 309 


B 

BAIL. 

I. Of the Arrefl and the Bail. 

II. Proceedings againjl the Bail or 
the Sheriff". 

Ill- Surrender of the Principal. 

IV. Difcharge by other Means. 

V. Writ of Error. 

I. 

I. A defeription of bail as of one of 
the large villages near London is too 
general, if the bail lives in a lieu 
conns within the village. Rickman 
v. Hawes. 173 

a. The Plaintiff may wave the qua¬ 
lification that the bail (hail be houfe- 
keeper or freeholder. Saggers v. 
Gordon. 1 74 

3. A defendant cannot be holden to 
bail in an a&ion on a policy of in- 
furanee, where there has been no 
adjuftment, becaufe it is an action to 
recover unliquidated damages. 201 

4. Although the Plaintiff fwear to a 

total lofs. ib. 

5. And although the Defendant make 

an unqualified offer to pay 80/. per 
cent. Lear v. Heath. ib. 


6 . If a tenant bind himfelf in a penalty 
of tool, for performance of repairs 
.within a certain time, the Court will 
not permit him to be holden to hail 
for the tool, upon an affidavit which 
does not ihew in what refpeft and 
to what amount he has violated his 
contra£t. Edwards v. Williams. 

Page 247 

7. Notice of J. M. as bail, is not good 

notice for J. M the younger, and 
the Plaintiff need not fwear there 
are two of the name. Smith v. 
Mellon. 854. 

8 . The Court cannot take judicial no¬ 
tice of the fixe of the place where 
bail are deferibed to refide; if it is 
too large, that fa& mud be made to 
appear by affidavit. 

9. Notice of bail mufl contain their 

addition, as well as place of abode. 
-— v. Caflar. ib. 

ro. If in the ball-recognizance the 
caufe is rightly named, it is fufficient, 
though in the affidavits of the fuffi- 
ciency of the bail and of the ac¬ 
knowledgment of the bail, the caufe 
is mifnamed. Lowe v. Galloway. 

663 

II. 

1. If bail have fworn to a falfe account 
of their property without the privity 
of the Defendant or his attorney, 
the Plaintiff’s remedy is by indift- 
ment for die perjury. A'Becket v. 

- 77 6 

2. The Court will not amend a cle¬ 
rical error in the fpelling of the 
Plaintiff’s name in the bail-piece, 
without the corfcnt of the bail. 814 

3. Tarbarf for Tabart is a fatal vari¬ 
ance. Bingham v. Dickie. ib. 

III. 



BAIL. 


BAILEE. 


864 

III. 

I, The Defendant having given bail 
to the adioni and being in cuftody 
of the (heriffs of London under an 
extent of the crown, this Court held, 
that they could not grant his bail 
a habtas corpus to bring him up and 
render him in their difcharge to the 
Fleet , without the confent of the 
crown. Page 503 

X. And under the fame circumflances 
they refufed permiffion to enter an 
esconerctur on the bail-piece. ib. 

3. And the crown confenting that the 

Defendant might be brought up in 
the IherifPs cuftody, and committed 
to the Fleet in difcharge of his bail, 
on condition that he fliould be im¬ 
mediately remanded to the cuftody 
of the {heriffs, this Court held, that 
it was not fufficiently clear, that they 
had authority to remand him to the 
cuftody of the iheriffs, to authorize 
them to make the order. ib 

4. This Court not having a crown fide, 

as B. R. has. ib. 

5. But femble that they would extend 
the time for the bail to render the 
Defendant. Hodgfon v. Temple, ib. 

IV. 

z. If a Plaintiff takes a cognovit pay¬ 
able by inftalments, and poftponing 
the payment of any inftalment to a 
later date than the time when the 
Plaintiff could with diligence have 
obtained judgment and execution, 
the bail are difeharged. Croft and 
mother v. Johnfon and another , bail 
of Jones. 3 , 9 


2. A Plaintiff who, having fued out a 
writ of capias ad fatisfaciendum againft 

1 the principal, offers to accept a com* 
pofition, and gives him time to make 
terms with his other creditors, does 
not thereby, the compoiition failing, 
difcharge the baih Brickwood v. 
Annifs. Page 614 

V. And fee Practice, X. 

1. A recognizance of bail in error for 

a lefs fum than double the fum re¬ 
covered by the judgment does not 
flay the execution. 320 

2. And the Court will not permit the 

bail-piece to be amended by enlarg¬ 
ing the penalty, in order to defeat 
the execution. Reed and others v. 
Cooper. ib. 

3. If the Plaintiff below figns judg¬ 

ment with a blank foT the amount of 
debt and cofts, and the Defendant 
below fues out a writ of error before 
the prothonotary’s allocatur of cofts 
is figned on the pofiea and irferted in 
the judgment, the writ of error 
fuperfedes execution if bail in crrbr 
be put in within four days from the 
completion of the judgment by in- 
fertingthe amount of debt and cofts. 
Blackburn v. Kymer. 67a 

BAILEE. 

A warehoufeman, receiving goods from 
a confignee who has had a&ual 
poffeflion of them, to he kept for his 
ufe, may neverthelef* refuft to re¬ 
deliver them, if they are the pro¬ 
perty of another. Ogle v. Atkinfon. 

759 
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BANK NOTES. 


BANKRUPT; 


BANK NOTES. 

Am Money had and received, 6. 

BANKRUPT. 

I. Of the Bankruptcy and Cotnmifioa. 

II. Of the Bankrupt's Rights and Du¬ 
ties. 

III. Of the Bankrupt's EJlate. 

I. 

1. A creditor may legally contra A to 

fue out a commiilion of bankrupt 
againft his debtor, in confideration 
that a friend qf the debtor will give 
the petitioning creditor 5 s. in the 
pound for his debt; and a bill given 
for the agreed fum is a valid bill. 
Fry v. Malcolm. Page 117 

2. Upon a fale of goods at fix or nine 

months' credit, the purchaser by not 
paying at the end of fix months, 
makes his ele&ion to take credit for 
the nine months, and there is no debt 
to fupport a commiilion of bankrupt 
till the nine months are expired. 
Price v. Nixon. 338 

II. 

1. The guarantee of a bill, difeharged 

by bankruptcy of his liability on the 
bill, is not an incompetent witnefs 
in an action 011 the bill by reafon of 
his liability to cofts in an a&<on on 
the bill. Brind v. Bacon. 183 

2. A bankruptcy occurring after ver- 

di£l for the Defendant and before 
judgment, and fubfequent certificate, 
are no bar to an execution after judg¬ 
ment, fued out again It the Plaintiff 
for the coils of the a&ion. Waller 
v. Barnes. 778 

Voi. V. 


96 } 

3. If a leflec covenants not to aifign, 

aud becomes bankrupt, and his af- 
ffgnees take to the leafe, his cove¬ 
nant is difeharged by 49 G. 3. 
e. 12119., although a breach of 
it had become impoilible, by reafon 
that he no. longer had the fubjefl 
matter refpe&ing which the covenant 
was made. Page 795 

4. And therefore, if he comes in again 

as aflignee of his affignees, lie fha’l 
not be charged with this covenant, 
and it is. no breach if he a Signs. 
Doe efem. Cheere v. Smith. tb .. 

III. 

1. If a perfon entrusted with value, 

trulls his creditor with that which 
may become produ&ive of value, the 
iirft becoming bankrupt, the fecond 
may retain his debt out of the pro¬ 
ceeds of the thing entruited to him, 
and pay only the balance. 56 

2. if. a merchant, employed B. a 

broker, to effedfc policies and fell 
goods, and trotted him with the pof- 
feffion of the policies; A. being 
indebted to B. for premiums of in- 
furance, and having obtained an 
advance of money upon a pledge cf 
goods placed in B.'i hands for fale, 
but not on thofe goods to the .ex- 
cluffon of A.' s general credit, became 
bankrupt. Afterwards a lofs hap¬ 
pened, and B. received it from the 
underwriters: held that this was..a 
mutual credit, within the flatute 
30 G. z. e.5. and that B. might 
retain the fum received for the lofs, 
in liquidation of h.’s advances as well 
,as of the balance due for premiums. 
Olive v. Smith. 56 
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Hfr BANKRUPT! 

5. A merchant pl tj ^ e i For value the 
biffs of lading of an expected cargo, 
hts property, m the profits of which i 
hit agents abroad were interfiled in a! 
certain proportion. His'agents, with* 
out the knowledge of the owner or- 
the pawnees, difpofe of part of the 
cargo abroad, after which the owner 
becomes a bankrupt: he induces the 
, agents to replace the goods difpofed 
of by others of which the agents 
give him bills of lading, and he fends 
them to the pawnees to make good 
their fecurity. Held that the af- 
fignees of the bankrupt might re¬ 
cover the fubftituted goods againft the 
pawnees. Meyer v. Sharpe. Page 7 

4. A creditor obtains a preference in 

contemplation of an intended deed 
of compofition, which would be 
fraudulent againft the creditors under 
that deed: the compqfitinn going off, 
the creditor may hold his fecurities 
againft a commiflion of bankrupt 
fubfequently iflued, and not contem¬ 
plated at the time of the preference. 
Wheelwright v. Ja: If on. 109. 

S. C. 633 

5. A perfon to whom feveral debts 
were due from a bankrupt, ariling 
out of Separate fales of goods, proved 
Come of the debts under the com- 
miflion; another perfon, who was 
fuggefted to be a trnftee for him, 
fued at law upon a note which the 
bankrupt had given for other part of 
the goods fold. The Court refufed 
to interfere in a fummary way to ftay 
proceedings on the bail-bond in this 
aft ion. Howell v. Golkdge. 174 
A banker, who pays the accept¬ 
ance of a cuftomcr who has made it 


BAR. 

payable at the banking-houfc, is not 
fnck a creditor in refpeffc of a bill 
drawn, negotiated, or accepted by 
the cuftomcr, at is proteAed by 
>9 G.2 . c. 52. /.I. in receiving, 
without notice, the amount of hui 
debt after the bankruptcy of his 
cuftomcr. Holroyd v. Whitehead. 

Page 444 

7. Whether a trader, in tmbarrafled 
circum (lances, who delivers goods to 
a creditor in difeharge of his debt, 
does it in contemplation of bank¬ 
ruptcy, is a queftion of fact for a 

j» r 7* 539 

8. And though be contemplates that 
his trade muft ceafc, and that he 
cannot pay his creditors unlefs they 
give him time, he docs not therefore 
neceffarily contemplate bankruptcy. 

ib . 

9. 3 . purchafed goods to export to 
Rujp.a, where he already had goods, 
from which he expected a furplus of 
i8,gco/. after paying all his debts. 
Receiving no remittances from Ruflia, 
and feeing no profpedt of advantage 
in fending out more goods, and find¬ 
ing he muft ftop payment, he re- 
ftored the laft purchafed goods to 
the vendors: he then fully expetfed 
that his creditors would give him 
time, and had neither intention nor 
fufpicion of being made a bankrupt. 
On a commiflion ifluing, held that 
the vendors might retain the goods 
fo re flared. Fidgeon v. Sharpe . 539 

BAR. 

I. The jadgment of one court of law, 
deciding that money in the hands of 
H. is the property of 2?., is no bar 
to an adlion in another court by C. 

againft 



BARON AND FEME. 


againII JL* diiamg the fame money 
as C.'i property. Pag* 558 

a. Where a foreign attachment » a bar, 
k may be given in evidence under 
the general iffuc, nom affnmpffit. it. 

5. A foreign attachment pending, is no 
bar to an a&ion until judgment be 
recovered in the attachment. Na¬ 
than* v. Giles. it. 

BARON AND FEME. 

It is a question of fad whether a tradef- 
man who furnilhes goods to a wife, 
gives credit to her or her hufband : 
if the credit is given to her, the huf¬ 
band is not liable, though the wife 
lives with him, and he fees her in 
poflcfiion of fome of the goods. 
Bently v. Griffin. 356 

BENEFICE, 

See P&ebenb. 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

J. A note promifing to pay on demand 
at a particular place, mull be pre¬ 
sented and a demand of payment 
made at that place, unlefs the makers 
difeharge the holder fiom the pre¬ 
ferment and demand. 30 

a. And the preferment and demand 
mull be alleged, unlefs a difeharge 
is fliewn. it. 

3. An allegation that the makers of a 
note became infolvent, and ceafed 
and wholly declined and refufed then 
and thenceforth to pay at the place 
fpecified any of their notes, does not 
fhew a difeharge of preferment and 
demand. it. 


BILLS 07 EXCHANGE, See. S* 

4. Nor can it be intended from the al¬ 
legation of refufal that there was a pre¬ 
ferment. Barnet v. Home. Page 30 

5. If the bolder of a bill of exchange 
accepted- for the accommodation of 
the drawer takes a cognovit from the 

- drawer for payment by inftalments, 
he docs not thereby difeharge the 
acceptor. 19X 

6 . Whether the holder, at the time of 

taking the bill, knew it was an ac¬ 
commodation-bill, or not. Fentum 
v. Pacock and another. it. 

7. The drawer of a bill which is dif- 
honoured by the acceptor, U not 
liable to pay intereil for the time 
which elapfes between the day where¬ 
on the bill becomes due, and the day 
when the drawer receives notice of the 
diihonour. Walker'*. Barnes. 240 

8. if a perfon to whom a bill is di¬ 
rected generally, accepts it payable 
at a particular place, the holder 
needs not receive fuch a qualified 
acceptance, but may refort to the 
drawer as for non-acceptance. 344 

9. Such an acceptance is equivalent to 
an acceptance payable at tire parti- 

1 cular place and no where clfe, and 
narrows the general liability of the 
acceptor to a liability to pay at that 
place only. it. 

10. But if the holder receives fuch 

an acceptance, it interpofes in the 
contract a condition precedent that 
the holder fhall prefent the bill to 
the acceptor for payment at the place 
fpecified. it. 

11. And therefore in declaring on the 
hill, the Plaintiff mult aver perform¬ 
ance of this, like other condition# 
precedent, by fhewing a preferment 
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«68 BILLS DF EXCHANGE, ft* 

to the acceptor at the place fpe> 
cified. Page 344 

19. And that, whether the aftion be 
againft the drawer, or againft the 
acceptor. Gammon and another v. 

v SehmolL ib. 

13. A bill made payable to the order 

of - may be filled up by any 

bearer, who can (hew that he came 
regularly to the pofieffion of it, 
with his own name. 529 

14. And though the bill be drawn in 

Jamaica on a ftamp of that ifland 
only, an Eng’i/h (lamp is not ncctf- 
fary to the validity of the infertion 
of the bearer’s name in England. | 
Crutchly v. Mann. ib. 

15. If A. gives B., without confider- 
ation, a promiflery note, to be nego¬ 
tiated by B. as a fecurity for money, 
and the inderfe-e for a valuable con- 
fideration, without notice, rekafes 
B. from the note and ail claim and 
demand touching the matters in 
refpeft of which the maker’s pro- 
mifes were made, this docs not fo 
extinguilh the confideration of the 
note, but that the indorfec may dill 
recover againft the maker. 551 

16. Whether notice that the maker 

made it as furcty only, would have 
varied the cafe, quart. Car/lairs v. 
Rollejlou. ib. 

17. If an aftion is bond Jide brought 

on a promiifory note, the Plaintiff 
may retain the venue, though the 
aftion is for other caufes alfo. Shep¬ 
herd v. Green. 576 

18. If a broker, being employed to 
fell goods, fells them for a bill at 
two months, and himfelf draws on the 

l 5 


BILL OF LADING. 

I buyer for the amount, he it anfwcr- 
able on the bill to hit principal. 
Le Fevre v. Lloyd. Page 749 

19. If a corporation it authorized to 

raife money on promiifory notei for 
a particular puipofe, femble that evi¬ 
dence may be received to impeach the 
notes, by (hewing they were iHired 
for another purpofe. 792 

20. Whether a local ad, enabling a 

corporation to iflfue promiifory notes 
under their feal, enables them to 
make a promife, and fubjefts them 
to an aftion of qffumgfit as incident 
to the making of promiifory notes, 
quart. Slart v. Bigbgatc Archvoay 
Company. ib. 

BILL OF LADING,' 

And fee Coksigkox amd Consignee. 

1. A bill of lading is not a neccifary 

inftrument of the transfer of pro¬ 
perty in goods configned to the 
owner. Meyer v. Sharpe. 74 

2. The (hipping-note of goods put on 
board (hip in a port in Scotland^ to 
be brought to a port in England , is 
not fuch a bill of lading of goods to 
be exported, as requires a ftamp under 
48 G. 3. c. 149. Scotland v. Wilfon . 

533 

3. The property in a cargo, for which 

the matter of a (hip has figned bills 
of lading, may be transferred by 
delivery, without indorfement of the 
bill of lading. 338 

4. And the transfer will be good againft 

all the World except fubfequent in¬ 
dorsees of the bill of lading for a 
valuable confideration. Nathan* v. 
Gila. Page 338 

BILL 



BILL OF PARTICULARS, 


GASES,ftc. 


BILL OF PARTICULARS, 

See Evidence, II. j. 

BOND, 

Set Assignment of Breaches, 1. 
Deed, 2, 3. Variance, 3. 

BRIDGES, 

See Highway, 2. 

BROKER, 

And fee Moral Obligation, i. 
Goods sold and delivered, 5,6. 

1 . It is no anfwer to an action by a 

broker for commiiuon for procuring 
freight, that the charter-party pro¬ 
cured was fuch, that if the charterer 
failed to procure certain licences, the 
voyage would be illegal. Haines v. 
Bujk. 521 

2. If goods are configned by the owner 

to IV., with directions to pay over 
the net proceeds to B ., and IV. em¬ 
ploys a broker to fell them, who 
receives the money, B. can recover 
from the broker only the proceeds, 
fubjeft to the fame deductions and 
allowances as W. was entitled to 
make in account with the confignor. 
Blackburn v. Kymer. 584 

3. If a broker, who being employed to 

fell goods, fells them for a bill at 
two months, himfelf draws on the 
buyer for the amount, he is anfwer- 
able on the bill to his principal. 
Le Fevre v. Lloyd. 749 

BUILDING-ACT, 

See Party Wall. 


c 

CANAL COMPANY, 
z* The admimftrator of a fubferiber 
to a projected canal, diceafed before ' 
the act pafles for making it, cannot 
be fued as a fubferiber to the under¬ 
taking, or proprietor of (hares. 

Page 801 

2. And where the aa indemnified ex¬ 
ecutors and admirdflralors againlt 
their cejltu que trujls , if they (hould 
pay calls upon the (hares of deceafed 
perfons out of tl.eir elTicts, and en¬ 
abled the company, if the executois 
had not afiets, or refuf.d to pay, to 
transfer the lhares to others, who 
would repay to the adminiftrators 
the calls paid on the (hares, and pay 
the future calls; and if no perfons 
would take them, then to declai e the 
(hares forfeited to the company; 
femble, that 110 action can be main¬ 
tained again A an adminiftrator, 
though he has p:.id one call, for not 
paying fubfequent calls. IVeald of 
Kent Canal Company r. Robinfon. ib. 

CARRIER, 
bee Navy, 1. 

CASES — obfervtd on, quefttonedtie-. 

plained or over-ruled. 
Anonymous cited in Briltowe v. Wad- 
dingtou, ( 2 New Rep. 360.) 29 

Bairett v. Glubb, (Bas. Abr. Simony 
A.) 747 

Barber v. Fox, (2 Saund. 134.) 48 

Cell v. Anfley, f 16 Eaft, 141.) -106 

Chatfield V. Paxton, (2 Eaft, 469. n.) 

I X S5 
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CLERGY. 


£ 57 ffn*r 

Cull «> ‘-S'- -.. i., -T t> I 

D^rr Holdfworth, f Pcakf, N- * 

Cmf C+ ) 6oi J 

ftrnron v. Goundry, f/j Eafi, 439 ) / fares in the tickets, and fo trccire 

If* ( for a /hare more than the prepor- 
829 


finial,) a* being authorifrd to f r '} 
the city lands by lottery, to fJJ 


Flmdt v Scott, (5 Taunt. 674.) 

Goot* right ex dcm. Carter v. Straphan 
(Cowp 201 ) 45 

Hifcox v Barrett, (a Park. 6 cd. 54a 
n.) 108 

Hnmpage v. Rowley, (4 T. R. 7^7 ) 

577 - 

Huift v. Mead, (5 T. R. t® 5 «) 7 'y 

Lax ton v. Peat, (2Campb. N. P. 185 ) 

Lewis v, Piercy, (1 H Bi. *9 n.) 

779 
48 

"•) 
779 
160 
106 


Lloyd v. Let, ( 1 Str. 94.) 
Loi.gford si. Ellis, (1 H. Bl. 29. 


Mores v. Macfarlane, (i B 3 . 219.) 

Page v. Fiy, (2 Bof. & Pull 240.) 
Rugby Charity v. Mcrryweather, 
(11 Eaft, 376 n.) * 35 * ‘ 3 s 

Scott v Shepherd, (2 Bl. $93.) 538 
Toutcng v. Hubbard, (3 Bof. & Pull. 

291.) 829 

Watts w. Hart, (t Bof. k Pull. 134 ) 

780 

Whitehoufe v. Frcrft, (11 Eaft, 614.) 

179 

CERTIFICATE, 

Sae Ship’s Registky. 

CESTUI QUE TRUST, 

Set Dkyisb. 

CHARTER-PARTY, 

®Bf Covenant, 8. 


tiomte part of 5/. for a whole ticket. 
Lee/e v. Ro’/e. Page ISO 

CLERGY, 

And fee Simony, 1. 

t. The ftatute 4.3 G. 3. c. 84. f. 12. 
requires a prebendary to refidc on 
his prebend, although the ftatutes of 
his cathedral do not require it. 3 

Acc. 2 <1 laule id Selw. 53. 

2. In an action for a continued non- 
refidcucc before the ftatutes 53 and 

G. 3. it was not neceffary to aver 
the non-refidence to have been in 
any one year. ib. 

But fee S. C. in error, 2 M. & S. 534. 

3. In an a£tion for a continued non- 

refldence, it is neceffary to prove the 
non rtfidence to have commenced 
on the precifc day, and continued to 
the precife day, which is alleged in 
the declaration. Smile. ib. 

4. In an a&ion on a penal ftatute, if 
the Plaintiff at the trial takes his 
verdidt upon a count more profitable 
to him, and the Defendant has a 

- verdi& on the reft, the Plaintiff can¬ 
not, when he afterwards finds himfelf 
unable to hold his verdift on that 
count, transfer it to a lefs profitable 
count to which the evidence Would 
apply. ib. 

5. A prebend is neither a digpity nor a 
benefice. Hardy v. Catbcarl, Clerk, ib. 

6 . The 



CLERGY. 


COMMON. 


6 . The Court will not flay -proceed- ■ 
nig* on a writ fuggefled to be the 
commencement of an action for non- 
re Gcknce, unlefs the declaration be 
delivered^ or there be other evidence 
that fuch ii the fcope of the action. 
tVright v. Lloyd , Clerk. Page 304 
Same v. IVballey. 305 

7- The Court refufed to extend the 
relief of the ftatute 54 G. 3. e. 6. to 
a cafe where the Defendant had ob¬ 
tained a rule to compound before the 

flntute had pafled. Wright v.-, 

Clerk. 306 

8. If the Defendant, in an a&ion for 

non-refidence, moves to ilay pro¬ 
ceedings under the ftatutc 54 G. 3. 
r.54. f. 4., the Plaintiff is entitled to 
the cofts of taking office copies of 
the Plaintiff’s affidavits, as well a6 
the prior cods of the caufe. Wynne 
v. Budd. 629 

9. A licence of non-refidence on a be¬ 
nefice within an archbiihop’s pecu¬ 
liar, locally fituate in another dioccfc, 
needs not to br regiftered in the re- 
gillry of the diocefe, but ought to 
be regiftered in the regiftry of the 
archbilhop. Wynne v. Moore , Clerk. 

7 57 

jo. The archbifhop’s allowance, figned 
after ift July 1814, of a bifhop’s re- 
trofpeftive certificate, granted under 
54 G.3. e. 54. f. 1., upon fuch a 
licence for fpecial caufe as is autho¬ 
rized to be granted by 43 G. 3. 
c. 84. f. 20., makes the licence and 
certificate valid ah initio . Wright v. 
Lamb, Clerk. 807 

11. Under the ftatutc 54 G. 3. e. 54- 
the Tetrofpe&ive certificate of a 
bifhop to excafe a non-refidence in- 


curred before the paffing of that aft, 
need not be obtained before 1 ft Jaly 
1814, Page. 843 

(2. A bifliop's certificate that he-would 
have granted a licence cannot be 
pleaded in bar or ufed as a defence 
upon the trial of an a&ion for noa- 
rcfidence. If the certificate covers 
fo much of the time of the non-refi« 
dcnce that not enough non-refidcnce 
to conftitute an offence remains un¬ 
covered, the Court difeontinue the 
a&ion. Wynne v. Kay , Clerk. ib. 

COGNOVIT. 

1. If the holder of a bill of exchange 

accepted for the accommodation 
of the drawer, takes a cognovit from 
the drawer for payment by in- 
ftalments, he does not thereby dif- 
charge the acceptor. igz 

2. Whether the holder, at the time 

of taking the bill, knew it was an 
accommodation-bill, or not. Pen- 
turn v. Pocsek. it. 

COMMON MEADOW, 

for Fishing, r, 2. 

COMMON. 

1. Common of pafture appurtenant to 
a meffuage, for cattle not levant and 
couchaut on the meffuage. 244 

2. Common appurtenant converted to 

common in grofs by demiffng ir. 
Bunn v. Channen. ib. 

3. If a perfon who has common in the 
manor of A ., and common in the 
manor of B. for all his cattle levant 1 
and couchant on his tenement in A.% 
receives under an ad for inclofing 
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tyft COMMON. 

the waftes |n A. an allotment in fa- 
‘tisfadion of hit common in A., he 
is ncverrhclcfs entitled under an ad 
for inclofing the waftes in B. to an 
allptment thereof in refped of his 
common in B., and that to the fame 
extent as if he never had any com¬ 
mon or allotment in A. Page 365 

4. If a copyholder in the manor of A. 
has common in the waftes of the fame 
lord’s manor of B. for his cattle 
levant and couchant on In's tenement 
in A. 1 this is a proof that the manors 
were formerly in different hands; for 
the eftate of the copyholder was too 
weak to fupport a grant by the lord 
to his copyhold tenant of common 
appurtenant in another manor. 365 

5. A copyholder who has common in 

a wafte, without the manor of which 
his copyhold is parcel, has it as an¬ 
nexed to the land, and not to his 
cuftomary eftate, and mull preferibe 
in a que ejlaie thi cugh his lord, for 
him and all his cuftomary tenants 
thereof. And fuch common without 
the manor is not extind by enfrau- 
chifemcnt t f the copyhold, though 
there be r.o woids of re-grant. And 
after . enfranchifement, the feoffee 
muft preferibe in a que eftate of his 
lord for himfelf and his cuftomary 
tenants till the time of the enfran¬ 
chifement, and fincc that time for 
the feoffee and his heirs as appurte¬ 
nant to the cnfranchifed tenement. 
Harwich v. Matthews . 365 

CONCEALMENT, 

See Insurance, III. Consignor 
and Consignee, 4. 


CONSIGNOR AND CONSIGNEE. 

CONSIDERATION, 

See Relfase, I. Deed, 4. As¬ 
sumpsit, 1. 

CONTEMPT, 

See Attachment. Witnesses. 

Art.it ration, 7. 

CONVEYANCE, 

See Deed. 

CONSIGNOR AND CON¬ 
SIGNEE. 

t. The property in a cargo, for which 
the mailer of a fliip has figntd bills 
of lading, may be transferred by de¬ 
livery, without indorfement of the 
bill of lading. Page 558 

2. And the transfer will be good 

againft all the world, except fubfe- 
quent indorfees of the bill of lading 
for a valuable confederation. Na¬ 
thans v. Giles. ih. 

3. If goods are conftgned by the owner 
to !V., with diredions to pay over 
the net proceeds to B- t and W . em¬ 
ploys a broker to fell them, who 
receives the money, B. can recover 
from the broker only the proceeds, 
fubjed to the fame dedudions and 
allowances as IV. was entitled to 
make in account with the con- 
fignor. Blacklurn v. Kymer. 584 

4. A. being indebted to the Plaintiff, 
accepts an order to purchafe goods 
for him at R. t and puts them on 
board the Plaintiff’s vefftl fent for 
them, as the Plaintiff's goods, ad- 
vifea him of the Ihipment for the 
Plaintiff’s rifle and on his account, 
and remits him the invoices. He 

procures 



CONSIGNOR AND CONSIGNEE. 


COSTS. 


procure* die mailer to fign bill* of 
lading to the order of blank, affuring 
him it is immaterial. He then dram 
on the Plaintiff, and tranfmits the 
bills, and bill of lading to an agent 
iu this country, with inltrudlions, 
that if the Plaintiff does not accept 
the bills, the agent Ikould indorfc 
over the bill of lading to the 
payee of the bills, which is accord- 
ingly done : Held that the property 
in the goods was changed by the 
delivery on board the Plaintiff’s Ihip, 
and that the fubfequent indorfement 
of tiie bill of lading was inoperative. 

Page 759 

5". A warchoufeman, receiving goods 
from a eonliguce, who*has had adtual 
pnfTtiltnn of them, to be kept for his 
ufe, may ncvcrthelefs retufe to re¬ 
deliver them, if they are the property 
of another. Ogle v. Atlinfon. ib. 

CONSOLIDATING OF AC¬ 
TIONS, 

And fee Practice, IV. 3. 

An inclofurc aft, directing feigned iffues 
to try the boundary of a manor, em¬ 
powered the Court to coufolidate the 
adtions, if more than one: feveral 
Plaintiffs fuing in different courts, 
having conflidting intcrefts and iffues, 
the Court would not compel them all 
to concur iu the choice of one attor¬ 
ney, in trqil to him their conflidting 
claims and cvideuce, and agree about 
tlic diviflon of cofts, and refufed to 
confolidate the adtions. Cranmer v. 
Pennington . 167 


CONVOY, 

Andfie Insurance. 

A vefiel which fails with convoy, and 
is driven back by weather into her 
poit of clearance, may lawfully fail 
thence again with her cargo on the 
voyage, without waiting for the next 
! convoy from the fame port, or join¬ 
ing convoy from any other port. 
Laing v. Glover. Page 49 

COPYHOLD, 

And fie Common, 3, 4,5. 

CORPORATION, 

See Bill op Exchange, r8,19. 

COSTS. 

I. When payable by and to Perfont 

in general. 

II. When payable by and to particular 

Perfons. 

III. Of Jlayivg Proceedings till Cofts 

paid, or Security given. 

IV. Set-off. 

V. What Co/It are payable. 

1 . 

The Court will not fend a taxatioa 
back to the prothonotary to tax for 
the Defendant the cofts of pleading 
non affumpjit, where the Plaintiff, by 
fucceeding on another iffue, has en¬ 
titled himfelf to the general cofts of 
the caufe. Hibbert v. Fox. 660 

II. 

I. If a Defendant for whom a verdift 
has been found, and treble cofts have 
been taxed on the judge’s .certificate 
under the mutiny adl, enters up judg¬ 
ment for a certain fum for treble 

cofts. 



at. And JhmbJr, that inafmucb a* double 

or treble cods are a meafure of com* 
pentagon for a fuppoCea oppreffion 
of the Plaintiff in Cuing, a judgment 
for treble cods which does not (hew 
on the record a title thereto, is erro¬ 
neous. Dunbar v. Hitchcock. it. 

III. See Practice* VII. 6. 

V. 

I. If the Plaintiff in replevin pleads 
three feveral iflues, two of which are 
found for the Defendant, and one 
for the Plaintiff with the general 
coils, the Defendant is entitled to 
dcdu& thereout the cods both of the 
.pleadings and trial of thole iffues 
which are found for him. Cook v. 
.. Green. 594 

St. If in an a&ion on a policy* which 
is not included in any confolidation 
rule* the Defendant pays the premi- 
sd into court, and the Plaintiff takes 
it out, though the Plaintiff had failed 
in the fpecial counts in another ac¬ 
tion on the fame Ihip and policy, he 
cannot therefore be rcftrt&ed from 
his cods of the fpecial counts in the 
principal cafe. Redman v. Wood¬ 
man. 607 

3. If the Defendant* in an a£lion for 
non-refidence* moves to day proceed¬ 
ings under the ftatute 54 G. 3. c. 34. 
/. 4., the Plaintiff is entitled to the 
coils of taking office copies of the 
11 


1. A covenant to do all lawful and 

reafonable a&a for further a durance 
includes the levying a fine, though 
not named. 418 

2. So, the fatisfying judgments. ib. 

3. Upon a covenant with A. and his 

heirs to do all lawful and reafonable 
a&s for further affurance upon re¬ 
quell:* and a requed made by the 
purchafer in his life to levy a fine, 
and negle& fo to do, the anceftor 
not being evicted in his life, but the 
heir being evicted afterwards, the 
heir may maintain an a&ion upon 
the requed of the ancedor, and re- 
fufal made to him. ib. 

4. Becaufe the ultimate damage had 

not accrued in the life of the an- 
ceftot ib. 

5. But the ancedor, if he had pleafed, 

might alfo have fued. Per Manf- 
Jutd C. J. King v. Janet. ib. 

6 . Semb. That a requed to levy a fine 

at the expence of the conufee, in¬ 
cludes a virtual promile to pay the 
cods of a writ of dedimut potejlatcm 
for taking the acknowledgment at 
the conufor’s home* he not living in 
town. ib. 

7. A covenant for “ the free ufe of 
the newly-intended road whenever 
the fame may be made,” will not 
apply to a road which, when the 
parties contra&cd* was newly in¬ 
tended 



covenant: 

tended to be made* but was executed j 
and complete before the Staling of the 
covenant. Crifp v. Price. Page 548 
J. It a (hip nwnt r covenants to take a 
cargo at (J., and therewith proceed 
with the lirtl convoy that fiiouhl fail j 
for Englanti 14 working days after 
the vcih:! was ready to load* and the 
freighter covenants to load and dif- 
patch her within 14 days after no¬ 
tice that (he is ready to load, but it 
is declared that the (hip may be de¬ 
tained 15 days 011 demurrage; the 
freighter, 011 detaining her on de¬ 
murrage for the 15 days and paying 
Lhe fame, is in the fame condition at 
the end of that time, in which he 
would otherwife have been at the 
end of the 14 days. Connor v. Say the. 

6i4 

9. A covenant that the leffee, his exe¬ 
cutors, or admin iilrators will not af- 
figu, does not bind his affignees. 
Doe dan. Cbcere v. Smith. 795 

COUNSEL, OPINION OF, 

See Malicious Prosecution, 12. 

COUNTY, 

See Highway, 2. 

COUNTY PALATINE, 

And fee Distringas,!. Venue, t. 5. 

COURT OF CONSCIENCE 
ACTS. 

A coal-merchant, who has his wharf 
and counting-houfe in Southwark , 
and occupies half a counting-houfe 
in London, for the purpofes of his 
trade, feeks his livelihood in London 
•within the Court,of Confidence a&. 
Croft v. Pitman . 648 


BE EH. 

CREDIT. 

See Election. BtNt&erT, I. 

CROWN DEBTOR. 
See Bail, III. I, 2, 3, 4,5. 


D 

DAMAGES, EXCESSIVE, 

See Excessive Damages. 

DEBT. 

1. Debt will not lie again (I an execu¬ 

tor on a fun pie contract of his tef- 
tator. Page 66g 

2. But if the Defendant does not de¬ 
mur, no advantage can be taken of 
the objeftion in arreft of judgment or 
in error. Prince v. Nicholfon, it. 

DEDICATION TO THE 
PUBLIC, 

See Highway, z. 

DEED, 

And fee Arbitration, 2, 3,4. Co¬ 
venant, 7. 

1. If a deed correftly deferibe land by 

its quantities and occupiers, though 
it deferibe it as being in a parifh in 
which it is not, the land (hall pafs by 
the deed. Lamle, Plaintifft Reason , 
Deforciant. 207 

2. Bond, conditioned to pay tool■ by 

fix payments of 161. 13/. 4d . on the 
3d of QBaber in every year, until the 
full fum of one pounds was paid. A 
Jfcasgcr the word hundred 

between 



DEED. 


DEVISE. 


« 7 « 

between one and pounds $ the Plain- 
tiff, on oyer craved, fet it out as 
being until the full fum of loci. 
was paid,’* and held a fatal variance. 
Waugh v. Buffett. Page 707 

3. But the fenfe being fufficiently ma- 

nifeft before the alteration, that the 
condition was for payment of 100/. 
by fix yearly iuftalments of 16/. 13*. 
Ad, held that the infertion of the 
word hundred did not alter the fenfe, 
and was therefore immaterial, and 
did not dtftroy the bond. ib. 

4. The patron, being alfo re&or of Z?., 
agreed for 8750/. to convey to D., 
Clerk, the advowfon in fee, and im¬ 
mediately to refign the re&ory and 
prefent D. thereto, pay all expences, 
and ahow D. 60 1 . for dilapidations, 
and that D. ihould have the profits 
from a day then pad. The ordi¬ 
nary refufed to accept the vendor’s 
refignation, whereon D. agreed wiLh 
the patron for the purchafe of the 
advowfon at 8000/., allowing 60/. 
for dilapidations, and he was to be 
entitled to the profits of the re£tory 
from the fame pad day. And, four 
days after, the vendor executed an 
agreement to grant him a leafe of the 
tithes for the vendor’s life at a pep¬ 
per corn rent. The conveyances 
were accordingly executed. Upon 
the death of the vendor, the king 
prefented to that turn for fimony; 
and upon the death of the king’s 
clerk, the heir of the vendor dif- 
turbed the purchafer, Jnfifting that 
the grant of the advowfon was void 
by reafon of fimony. Held that the 
conveyance, purporting to carry the 
whole advowfon, including the nest 


prefentation, was at all events, (tf- 
fuming the contrail to be fimoniacal.) 

- no further void than the fimoniacal 
part of the tranfaHion, which could 
touch only the next prefentation, 
extended; and that fo much of the 
conveyance as applied to the legal 
part, the fee of the advowfon, was 
to be fupported. Greenwood v. The 
Bi/bop of London. Page Til 

DEVISE. 

I. By what Words Lands , fjfr. pa/s. 

II. What EJlatc. 

III. Revocation. 

1. Devife of all the reft, refidue, and 
remainder of the teftator’s eftate: 
Query whether reftrilled to pcrfonal 
eftate by dire&ions applicable to 
perfonalty only, to lay it out at 
intereft and change the fecurities. 

268 

2. Devife to truftees and their heirs 

for a term of ten years. Newland v. 
Marjoribants. ib. 

3. Devife of “ all my meffuages in T., 

and now iu my occupation.” Tht 
teftator had two meffuages in 9% 
of which he occupied only one: 
Held that only that one paffed by 
the devife. Doe Lejfee of Parkin v. 
Parkin. 321 

II. 

1. Devife of a copyhold to two and 
their heirs, in truft to permit M.A. S. 
to enjoy the lame, or to pay to, or 
permit and fuffer her to receive the 
rents, during her life, for her fepa- 
rate ufe ; and fubjeA to fuch. eftate 
of M. A. S„ to fuch perlons, fee. as 
M.A.S • Ihould by her will appoint, 

and 



DEVISE. 

end in default of appointment, to the 
right heirs of M. A. S.s the ap¬ 
pointee by will or M. A. S., takes a 
legal eftate, although the truftces had 
never furrendered to the ufe of the 
will of M- A. S., nor had M. A. S . 
been admitted tenant. Doe v. Bar- 
throp. Page 38a 

2. An executory devife over after 

limitations which cannot take ef¬ 
fect becaufe they lead to a perpe- 
petuity, accelerated, and not void. 
Beard v. Wejlcott. 393 

3. An executory devife over to B. t 

upon a contingency which muft take 
effeft, if at all, within a life in being, 
and 21 years after, is good, although 
the 21 years are not meafured by the 
minority of B. the devifee, but by 
the minority of a prior devifee under 
the fame will, the devife to whom is 
inoperative, as tending to a perpe¬ 
tuity. ib. 

4. Devife to A. for 99 years, if he fo 
long live, remainder to the firft fon 
of A. (then unborn,) for 99 years, 
if he fo long live, and fo on in tail 
msde to fuch firft fon lawfully ifTuing 
for ever. And for want and in de¬ 
fault of fuch ilTue of fuch firft fon, 
to the fecond and other fons fuc- 
celfively for 99 years only in cafe he 
fo long live, and that fuch elder fon, 
or the iffue of fuch elder fan, fhould 
have no greater eftate than for 99 
years, determinable at his deceafe: 
and if there fhould be no iffue male 
of A, at the time of his ( A.’s ) death, 
or in cafe there fhould be fuch ilTue 
male at that time, and they fhould all 
die before 21 without iffue male, 
then to B. for 99 years, if he fhould 


DISTRINGAS. t 7 l 

fo long live, remainder to the firft fon 
of B. for 99 years, if he fhould fo long 
live, 8cc. Held that the limitations 
were good to A. for 99 years, if he 
fo loug lived ; to the firft fon of A. 
for 99 years, if he fo long lived; 
and good, in the contingency above 
mentioned, over to B. for 99 years, 
if he fo long lived; and to the firft 
fon of B. for 99 years if he fo long 
lived. Page 393 

5. A devife of a term of years cannot 
by any implication be conftrued into 
an eftate-tail. Per Lord Kenyon C. J. 
and Lawrence J. ib. 

DISTRESS, 

See Refletim. 

DISTRINGAS. 

1. The ftatute 51 G. 3. c. 124. /. 2. 
regulating procefs by fummons and 

• diflringas does not extend to coun¬ 
ties palatine. Moore v. Taylor . 69 

2. An affidavit to obtain a diflrtngas 

muft not only flate the deponent’s 
belief that the Defendant purpofely 
abfents himfelf to avoid procefs, but 
muft alfo ftate fads, from which the 
Court may fee that his belief is well 
grounded. Turner v. Wall.^ Down 
v. Crew . J20 

S. P. Hannam v. Dietrichfen. B53 

3. The Court will not grant a diflringas 
againft a Defendant who has gone 
abroad, without proof of his absent¬ 
ing himielf wiih intent of avoiding 
procefs. Ren/baw v. Leame. 703 

Jordan v. Pello. ib. 

4. An affidavit whereon to ground a 
motion for a diflringas muft fet out 
the Engli/b notice fubferibed to the 

procefs 



E 

EJECTMENT. 

The^Court, in their diferetion, will 
let slide a writ of ha!-ere facias poffej - 
Jfoncm executed, and let in a land¬ 
lord to try an ejeftment, on fuggef- 
tion of colliifion. Doe , 0a demife of 
Grocers' Company, v. Roe. ic$ 

ELECTION, 

Asti fee Paymsnt, i, », 3, 4, 5, 6. 

Upon a falc of goods at fix or nine 
Months' credit, the purchaser, by not 
paying at the end of fix months, 
makes his election to take credit for 
the nine months, and there is no 
debt to fupport a commilfion of 
bankrupt till the nine months are 
expired. Price v. Nm.cm. 338 

ENEMY, 

See Alie n Emmy. 

ENROLMENT, 

See Hiorvat, 4. 


EVIDENCE. 

I. Of the Competency of the IVitntffes. 

II. Of the Evidence of particular Fa 8 t 

or Averments. 

III. Of Stamps. 

IV. Secondary Evidence, when admtfpible. 

I. 

1. In ejeftment again (l a bailiff, the 

tenant in pofiefTion is not competent 
to prove that the witnefs and not 
the Defendant is the poEdTor of the 
land. Doc, on demife of Jones, v. 
Wilde. Page '8j 

2. The guarantee of a bill, difeharged 

by bankruptcy of his liability on the 
bill, is not an incompetent witnefs in 
an aftion on the bill by reafon of 
his liability to colls in an aftion on 
the bill. Brind v. Bacon. ib' m 

3. The whole of the account which a 
party gives of a tranfaftion mult be 
taken together, and his admilfion of 
a faft disadvantageous to himfelf 
fhall not be received, without receiv¬ 
ing at the fame time his cotempora. 
neou's afiertion of a faft favourable 
to himfelf. Randle v. Blackburn. 

*4r 
4 - And 


I 



EVIDENCE* 


4> And dM not merely •» evidence 
that he made fueh n counter-drim, 
bat as admiffibte evidence of the 
exiAenee of the matter in his dif- 
chargt?, which he afterts. Page 345 

II. 

And fee Variance. 

1. The declaration averred that the 
Defendant charged the Plaintiff with 
violently affaulting him, and pro¬ 
cured a warrant to apprehend him 
for the faid offence. The charge 
made was for affaulting and linking, 
the warrant produced recited the 
charge to be for affaulting and beat¬ 
ing : Held that this was no material 
variance. Byre v. Moore. 187 

2. If a fheriff continues in poffcflion 

after the return-day of the writ, that 
irregularity makes him a trefpafiVr 
ah initio, but will not fupport the 
allegation of a new trefpafs com¬ 
mitted by him after the a&s which 
he juftifies under the execution. 
Aiihenbead v. Blades. 198 

3. The Plaintiff cannot ufe one plea of 
the Defendant as evidence of the fadl 
which the Defendant denies in an¬ 
other plea. Harrington v. Macmorris. 

228 

4. Nor can he ufe a notice of fet-off 

for evidence of the debt on the iffue 
of non ajfumpfit, becaufe the ftatute 
gives the notice of fet-off.in the na¬ 
ture and place of a plea. ib. 

3. Nor can he ufe a particular of fet- 
off for that purpofe, becaufe it is in¬ 
corporated with the notice of fet-off. 

ib. 

§. Upon an allegation of a loan of latw- 


e* 

fbi money of Q. B. k k no variance 
that the loan is proved to have b r-n 
of foreign coin, as pagodas. Page 228 

7» A deed whereby a perfon conveys 
" one fall moiety,” ig pnmd facie 
evidence that the grantor is owner 
of the other moiety. 257 

8. Notice of the contents of a deed is 

not to be prefumed from the faft of 
attefting another perfon’s execution 
thereof. Reed and Stevens v. Wil¬ 
liams and Wilcox. U. 

9. Proof of poffcflion of land and per¬ 
nancy of the rents is prima facie evi¬ 
dence of a feifm in fee of the perfon 
poffeffcd. Jayne v. Price. 326 

10. Hut proof of 40 years* fubfequent 

poffcflion by a daughter, while a 
fon and heir lived near and knew the 
fa&, is much ftronger evidence that 
the firft peffeffor had only a parti¬ 
cular eftate. ib. 

11. If a copyholder in the manor of A. 
has common in the waftes of the fame 
lord’s manor of B. for his cattle le¬ 
vant and couchant on his tenement 
in A., this is a proof that the manors 
were formerly in different hands; for 
the eftate of the copyholder was too 
weak to fupport a grant by the lord 
to his copyhold tenant, of common 
appurtenant to be taken in another 
manor. Barvnck v. Matthews. 365 

12. The flux and reflux of the tide is 

prima. facie evidence of a navigabte 
river. Miles v. Rofe. jog 

13. But not abfolutely inconflftent with 

au excluftve right. ib. 

14. A judgment in an a&fon on the 
cafe. difaiSrming an excluflve right 
to a river, is ftrong evidence in an¬ 
other adtion trying the fame right, ib. 

15. But 



S8o EXCESSIVE DAMAGES. 


EXECUTOR 


15. But not concluGvc. Page 705 

16. To explain an ainbiguous award of 

a road under an inclofure aft, evi¬ 
dence of cotemporaneou8 ads of the 
occupiers of the land may be re¬ 
ceived. If’adley v. Bay lift, 752 

III. 

1. A broker inftrn&ed'to effeft a policy 

on goods, cffefttd it on fhip: the 
miftake was afterwards rcftified by 
the underwriter fubfcribing a me¬ 
morandum in the margin: Held that 
no new damp was neceffary. Saw- 
tett v. Loudon. 359 

2. If a bill be made payable to the or- 

• der of -— . . , and be filled up by 

bearer, who can fhew that he came 
regularly to the poffeffion of it, with 
his own name, though the bill be 
drawn in Jamaica on a flamp of that 
ifland only, an Engli/b ftamp is not 
neceffary to the validity of the in- 
fertion of the %*nnr'a name in Eng¬ 
land. Cruchly v. Mann, 529 

$. The {hipping-note of goods put on 
. board fhip in a port in Scotland, to 
be brought to a port iu England, is 
not fuch a bill of lading of goods to 
be exported, as requires a ftamp un¬ 
der 48 G. 3. c. 149. Scotland v. Wil- 
/•>«• 533 

EXCESSIVE DAMAGES. 

1. There is no fpecies of aftion in 

which the Court will not grant a 
new trial for excefs of damages, if 
the circumftances require it. Hew¬ 
lett v. Crvtihley. 277 

2. 200 cl. damages held not exceffive 
fora malicious profecution for felony, 
by an attorney againft his clerk, il. 


3. The Court held that upon a decla¬ 
ration for breaking the Plaintiff *s 
clofe, treading, his grafs, and hunting 
for game, and other wrongs, 500/. 
were npt exceffive damages for a 
trefpafs in fporting, perfevered in 
in defiance of notice, and accompa¬ 
nied with indecent and offenfive de¬ 
meanor. Mcrcjl v. Harvey. Page 44a 

EXECUTION, 

Sir# Executor, 8 . Trespass, h z. 
Bankrupt, II. 2. 

EXECUTOR, 

And fee Canal Company, i, 2. 

1 . Where a Plaintiff had recovered a 
debt due on bond of the teftator, 
againft executors, on a {ham plea of 
judgment, recovered againft them- 
fclvcs, and had a judgment for the 
debt de bonis te/lutoris, and for the 
cofts de bonis tejlatoris, Iff fi non, de 
lenis propriis , which reftriftion of the 
executor’s liability for the cofts was 
interlined, and, apparently, by the 
Plaintiff’s former attorney, the Court 
refufed to amend the judgment fix 
years after it was figned, by ftriklng 
out the words which reft rifted the 
executor’s perfonal liability to the 
cofts. Burroughs v. Stevens. 554 

2. Whether a fham plea by an executor, 

of judgment recovered againft himfclf, 
be deemed falfe within the executor’s 
own knowledge, quart. il. 

3. Whether the form of the judgment 

entered is now to be confidertd as 
the aft of the clerk, or the aft of 
the party, quart. il. 

4. An executor may plead puis darrein 
continuance > unreverfed judgments in 

debt 



FINES, *c. 


EXECUtOR. 

debt on fimple contract* of tho tef- 
tator, recovered igiinf the executor 
in fuits commenced fiace he pleaded 
the genera! iffue in bar in the prin¬ 
cipal cafe. Prince v. Nicbolfon. P. 665 

5. And though he might have demur¬ 
red to fuch actions, he is not bound 
’fo to do. *b. 

P. Such judgments are not reverlible in 
erroi, or on motion in arreil. . ib. 

7, It is not a conclufive objection to 

the validity of a plea, that it has 
never btfore been pleaded. ib. 

8. Under a writ of Jieri facias againft 

the goods of an inteftaie, in the 
hands of his adminiftratrix, or of the 
hu'fband of the adminiftratrix and 
her in her right fince her marriage, 
the fheriff may jullify entering the 
houfe of the hufband tcfrfearch for 
goods of the inteftate, though none 
be found therein, becaufe that is the 
moil natural cuftody for tliem. Cooke 
v. Birt. Page 764 

EXECUTORY DEVISE, 

See Devise, II, 2, 3,4, 5. 

EXPORTS, 

See Bill of Lading, 2 s 

EXTENT, 

See Bail, III. 1 , t, 3> 4i 5 • 

EXTINGUISHMENT, 
Common, 5. 

F 

FEME COVERT, 

Stfe Baron and Feme. 


**i^ 

FINE, 

See CoriMir, 1, 2, 3,4, 5. 

FINES AND RECOVERIES, 
AMENDMENT OF. 

t. Recovery amended by inferring a 
pariih after 25 years. Rotfe, De¬ 
mandant ; Lac on. Tenant; jtngui/b. 
Vouchee. Page 2 

2. Recovery amended by ftrikingont 

.the name of one of two demandants, 
who dies pending the recovery Nor¬ 
ris and Dejfe , Demandants ; ——, 
'tenant s —— , Vouchee- 73 

3. Fine amended by inferring a parifh. 

not named in the deed to lead the 
ufes, it being certain by the deed 
fpecifying the quantities and occu¬ 
piers, that the land was intended to 
pafs. Lambe v. Rrafton. 207 

4. if a deed correctly deicribe land by 

its quantities and occupiers, though 
it deferibe it as being in a parifh in 
which it is not, the land fhall pafs by 
the deed. ib. 

5. The heir of the conufor was beard 

to oppofe a line being ameuded to 
his diiherifon. ib. 

6 . Recovery amended by altering the 

name of a parifh mifnamed in the 
deed making the tenant to the pre¬ 
cipe, ns well ns in the recovery, upon 
affidavit of the intention. Fhmser 
v. B<Hn<u»right. jpg 

7. The material part of the deed, 
which is to authorise the Court to 
amend a fine or a recovery, fhall be 
read aloud in the court by a ferjeanc 
at law, or by the officer of the court, 
but not by the attorney for the 

3 O amend- 


Vol. V. 
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’lHnendment. Haft, Dtmakdant ; Fof- 
tapt. Page 579 

St Fint-oot amended by inferring more 
ttm, where there was no other war¬ 
rant for the'amendment than the faft 
. that the dofei enumerated by name 
doiJthe deed were therein dated re- 
cfpe&fciwely to contain* and did contain 
aom, the aggregate whereof was 
* entire than the number of acres com- 
I prized in the fine. Stone, Plaintiff; 
j< Jjkby* Defendant. 61.6 

f. Pine of lands in the pattfii of F., 
-which is'no parifhi but is the popular 
name of a diftri& containing two pa- 
jqfhes of F. St. Mary and F. St. Ni¬ 
cholas, amended by fiibftituting -thefe 
two .parifhes by name. B/ale, Dc - 
.mapdant ; Saffery, Tenant; J'oolcy, 
.Vouchee. 

to. Fine with a double operation 
amended in fieri by ftriking out 
lands ht reverfion, Moore v. Sharpe. 

63* 

4 *.. The Court wiU not amend a reco- 
- Wry by inferring more parcels, un- 
2 ,. left the true ouitiber of meffuages, 
tofts, Stc. be diftinftly and precifely 
fworn to. Vanderfc.ee, Demandant ; 
Inee, Tenant. 632 

22 * Recovery amended by adding tbe 
greater comprizing diftridt to the 
diitridt comprized. J finder. Demand¬ 
ant. 661 

lj. Recovery amended by inferring 
tithe of wool and lamb of a town- 
Ship; which paffed by the general 
worde of ** all other tbe tithes,” 
though all the tithes of the vouchee's 
oven lands, part of the townfhip, had 
becfrifpccifically granted. Em parte 

** Saltkt. 748 ; 


14-* Amtient WCO^ery twf r amertded Bfy 
inferring other premifea, withobt 
proof of feifin of the vouchee of atv 
eflate tail therein at the time of* the 
recovery, and intention they fhonld 
pafs. Dalton, Deniandant, &c. 

Page 81 1 

15. No fines or recoveries to be amend¬ 
ed on the lail day of term. Rult~of 
I'raSice. ’ 836 

FINES AND RECOVERIES, 
PRACTICE OF PASSING. 

1. Whete the vouchee in a recovery was 
abroad, and a notary public certified 
that the commifiiooer by whom the 
affidavit of taking the acknowledge¬ 
ment was in fact fworn hefpre 5 , a 
magiilrate authorized to adminiilcr 
an oath, made it before C., (the 
other commiffioner,) which faid 5 . 
was duly authorized to admiuiiler an 
oath, the Court confidered it its a 
clerical error, and allowed the reco¬ 
very to pafs. Le Blanc, Demandant; 
Pococh, Tenant; Nicholas, % Vouchee. 

184 

a. Recovery permitted to pafs, though 
the notary public did not certify that 
, the fignature of the magiilrate,- be¬ 
fore whom the affidavit, of ta^riog^he 
acknowledgment.was (worn ; in Paris, 
was his, it being apparent (hat it 
was his. Hubert, Demandant; Hum¬ 
phreyt. Tenant; Greenwood and Wife, 
Vouchees. 197 

3. One of feveral conufors fUuck-out 

in fieri. Anon. , 249 

4. Return of writ of entry amended 
By adapting it to tlie time of taking 
tbe acknowledgments. Rind, De¬ 
mandant i 
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mandant; Milne, Tenant’s '■ " ■■ "* *■ " ■ ■•» 
Vouchee Pag**$9 

5, An affidavit of the taking of the 
acknowledgment in a recovery frtuft 
be engrafted on parchment. 263 

6 . An affidavit Hating the commiffiuner 

named in a dedimus potejlatem to be an 
attorney of the Court of King’s 
Bench, was fuffered to pafa without 
the words 11 at IVe/lmi/t/ler.** Munder, 
Demandant; Hookney , Tenants Green , 
Vouches . ib. 

sfnd fee pi. 1 6 ., pojl. 

7 Any pcrfon may interfere to prevent 
a fine palling in a manner detrimental 
to the intcrefts of the revenue, -Ap¬ 
ple-yard, Plaintiff; Brown and others, 
Deforciants. 265 

8. Any rmmber 'of perfons having fe-l 
parate intcrefts in ‘one tenement, of 
whatfoever value, may concur to pafs 
their interefts to any number of pur- 
chafer-* by one fine. ib. 

9 The Court will not ufually enter¬ 
tain objections to the palling of a 
fine raifid by perfons claiming an in- 
tereft in the land. ib. 


1 . who is not atratKpimy of- aoy,<^urt 
of Wefiminflcr-batt, notwithstanding 
the ftatute z G. a. e.23. Page 
13. The Court will 'permit, no devia¬ 
tion from the prefcribed form. of 
caption of the acknowledgment of a 
recovery by a feme covert t tbits, 
“ contented to acknowledge^** jp- 
ftcad of “ confented to and acknow¬ 
ledged,” is bad. . Pant, 

Vouchee . .6fx 

*4. The writ of deiRmus potejlatem for 
a recovery muft not be direded t«* 
and returned by the Demandant. 
Rawle, Demandant; Pyle, Tenant. 

747 

15. But the recovery may be amended 
in fieri by fubftituting a new cam- 
miflioner for the Demandant, and 
retaking the acknowledgment. ib. 

16. Supplemental affidavit permitted 
that the commiffioners in a recovery, 
fworn to be attornies of the Court 
of King’s Bench, are attornies of 
the Court of King’s Bench at IVeflb 
minfler. Hardy , Demandant; Prior, 
Tenant; Lord Romney , Vouchee, S55 


10 If a fine has been delayed by the 
attorney’s negleft beyond the time 
prefetibed by the rule of Court, the 
Court will not permit it afterwards 
to pafs. Linda v. 305 

xi. If the tenant to the precipe in a re 
co'very is confined to his houfe in 
London by illnefs, he may appear at 
baf by ’attorney, upon motion. Cot¬ 
ton , Demandant; Murphy , Tenant; 
Lore?’ Charles Spencer and ! others; 
Vouchees. 335s 

12. And it feema that he may confti- 
C " ! <J- J> *iti i.»t {o , 1 

tute an attorney for thaj jpur 


FISHING. 

1. The landing in a common meadow 
i of filh taken on hooks laid in a riv$r 
bounding the meadow, whiqh river 
i$ the fcvcral fifhery of one to whom 
the ground where the filh are landed 
does not belong, is not 3 taking pf 
filb in a ftream in an ipejofed ground, 
within the ftatpCe. 5 G. 3. c. 1 3. 
Lifle v. Brows;. *440 

a. Npr is^the fifhing in a river %pq>fthe 
Plaintiff’s meadow on vyhich the 
*bfit^bi feinclofgd ,00 the^her 
tides, but not fenced do'Kt^jgjflum 
$0 z ayva. 



‘«4 FOREIGN ATTACHMENT. 

Btfia ',the land on~£he Oppofite fide 
belonging to another. Page 440 

FOREIGN ATTACHMENT, 
AM fit AKKEtT, I, 2. 

v 

I. In a foreign attachment It is not ce- 
Cdikry that the debt Ihoold artfe 
within the jurifdi&ion, or that the 
Defendant in that court ihoold re- 
fide within it, or be a&ually fom- 
moned. Harington v. Macmorru. 

328 

a. In a plea of foreign attachment it 
Is not neceiTaiy to aver the cuftom 
that the Plaintiff below ihall fwear to 
the debt, or the faft that he did 
fwear to it. Boat* v. Sttf. 234 
«, Neither is it neceffary to aver that 
the Pbrintiifin the principal cafe was 
indebted to thePlaintiffbelow within 
the jurifdiftion of the mayor’s court. 

it. 

4. Nor that a writ of fibre faciax iffued 
againft the gamiftee; it is enough 
that he was “ warned to ihew caufc.” 

it. 

5. The judgment of one court of law, 
deciding that money in the hands of 
A. is the property of B., is no bar 
to an adion in another court by C. 
again ft A., claiming the fame money 
as C.*s property. Nathans v. Giles. 

55 8 

6 . Where a foreign attachment is a 
bar, it may be given in evidence un¬ 
der the general iffue, nan ajjumpfit. 

it. 

A foreign attachment pending, it 
no bar to an aftion until judgment 
-be recovered in the attachment, it. 


FRAUDULENT, dec. 

fe. The Plaintiff In a foreign attach- 
jnifebt ’ cannot take money or goods 
' out of the hand of a gamifhee who 
has a lien thereon, without difeharg- 
ing the lien. page 558 

FOREIGN MONEY, 

See Variance, 2. 

FOREIGNER, 

Are Alien. Alien Enemy. 

FORFEITURE, 

Stt Bank'rupt, III. 4. 

FORGERY. 

See MoMEr has and received, 5. 6. 

FRAUD, 

See Illegal Trade, 2. 

FRAUDS, Statute of. 

See SbRABNDEA. 

FRAUDULENT CONVEY¬ 
ANCES. 

1. A conveyance of chattels unaccom¬ 
panied with poffefiion is void. 212 

2. Although in the fame iaftrament be 
contained a valid mortgage of leafe- 
hold buildings in which the chattels 
are fituated. 

3. Where a perfon pretending to be a 
purchafer of goods voder, an execu¬ 
tion, leafed the goods at a rent to the 
former owner, who ftill continued in 
poffeffion, no money having been 
'proved to be giveo for the pnrcfaafe, 
nor rent paid under the leafe, it was 

a quef- 



FRAUDULENT* &c. 


-a qn eft ion for the-jury whether the 
leafe was not fraudulent. Page 212. 

4- But under circumftances the poffef- 
fion of the leffec might have been the 
poffefSon of the leffor. Reed v. 
Blades. ib. 

FRAUDULENT PREFER. 

, ENCE. ■ 

A creditor obtains a preference fraudu¬ 
lent in refped of the other creditors 
who are parties to an intended deed 
of compofition. That deed not 
taking effect, the payment is not 
avoidable by the affignecs under a 
b mkrup’cy not then contemplated t 
which takes place two months after. 
IVhcelzvright v. Jackfan. 109, 633 

FREIGHT.' 

1. The term freight in common par¬ 
lance is ambiguous, and may be fo 
applied as to mean a fum of money 
to be paid at all events upon the 
taking of goods on board to be car- 1 
ried on a voyage, in lieu of the ex- 
pe&ation of earning freight upon the 
contingency of the fhip’s arrival. 
Andrew v. Moorhoufe . 435 

l. The indorfee of the bill of lading of 
goods Skipped by a chartered veflel, 
deliverable to the confignep or his 
aiEgnSi be or they paying freight, ac¬ 
cording to the charter-party,, is liable 
to the charterer in qffumftfit for 
freight * 477 

3. Though the good# were landed at 

the Wc/i Jbdia docks before the bill 
of lading was indorsed, ib. 

4. Though no flap was put on the 

goods at the dock, it. 

5. And .though the indorfee had paid 
over the proceeds before the freight 


was demanded of him. Bellr.Ky- 
mer.- '. P«g* 477 

6. An implied afianjjfit for freight 
upon the delivery of goods without 
firft receiving the freight, -will not 
lie agaioft three peribos for vrhefe 
ufe the cargo was purchased, but 
who are not the confignces, or hold¬ 
ers of the bills of lading, and who 
have afiigned all their cffe&s to a 
truftee for the benefit of their credi¬ 
tors and themfelves, two of them 
only, without the third, receiving 
the goods as agents for that truftee. 
Binder v. Wilis. 612 

FURTHER ASSURANCE, 

See Covenant, x, 2, 3,4, 5. 

G 

GAME, 

See Dogs. Fishing. 

GOODS AND CHATTELS, 
PROPERTY IN, 

And fie Bill or Lading. Goods 

SOLD AND DELIVERED. 

GOODS SOLD AND DELL 
VERED, 

Andfie Bankrupt, 1 .2. Election, 
l. Baron and Feme. 

1. By m bargain and fale of 20 tons of 
oil out of a merchant’s flock con¬ 
fiding of feveral large quantities of 
oil in divers ciftrrns in divers places, 
no property pafies: there muft be a 
fepuatioq of the part fold from the 
3 O 3 reft 
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reft pf* the jtnelt. ‘ tvinle 'attti oners ' 
v. Wiilt. * Page 176 

®.j A jpcrfon who fells goods knowing 
that^he purchafer intends to apply 
.thpm in an illegal trade, is Ueverthe- 
lefs entitled to recover the price, if 
he yields no other aid to the illegal 
tranfa&mn, than felling the goods 
and obtaining permits for their deli¬ 
very to the agent of the purchafer. 
Hodgson and others v. Temple. 181 

3. A,. fells goods to B , who being un¬ 
able to pa), transfers them to C , 
who promilcs A. to pay for them. 
This is a new fale to C., and not a 
mere promife by C. to pay the debt 
of B. Browning v. Stallard. 450 

4. S , poffeffed of 30 tons of hemp at 
bis wharfingers, the cargo of a cer¬ 
tain (hip, fold ten tons of it at 110/. 
per ton, payable by the purchafcr's 
acceptance, and gave the wharfingers 
an order to weigh and deliver. The 
•order was entered and goods trans¬ 
ferred In the wharfinger's books. 
jBefore the hemp was weighed off, or 
bftt drawn dr accepted, tfie-purchafer 
sopped payment: H. Id that the 
weighing being a term precedent to 
ffie delivery, the fait was Incomplete, 
and the vendor might recover back 
the hemp. * SbepTej v. Davit* 61 7 

5. \ 1 pon a fale oT ten tons of flax, at 
a fpecific price per ton, out of a 

'larger quantity packed in mats of 
'uncertain weight, though a note is 
given for the delivery on a certain 
' day, and the warehoufe-room. from 
that day is charged to the buyer, 
die fale is not complete till the flax 
it)'weighed off, and may be refunded 


HlGHWfcV: 

in oafe ofthepurebafer’s bankruptcy. 
Bujle v. Davis. Page 622 

6 . If a broker, employed both by feller 
and buyer, negotiates a fale. Wit by 
miftake delivers to the feveral parties 
fale-notes differently defrribing the 
goods, no contract arifes. 7*6 

7. A broker employed by the Plaintiffs 
to fell PeluJburA) clean hemp, and 
by the Deferd-i t to buy hemp frtld 
to the Defendant, and gave him by 
millake a file-note of Riga Rhine 
hemp, a delcriptiun of hemp of a 
different qualiu from the Pelcrjburgh, 
and gave the Plaintiff a note of the 
fale of Pde\Jlurgh clean hemp i Held 
that no contract fur the fale of thf 
hemp in queftion fnbfifted between 
the parties. Thornton v. Ktmpfier. 


H 

HEIR, 

Andfae Covwawt, 5, 4,5. 

The heir of the conufor was heard to 
oppofe a fine being 'amended to b» 
dilkrifoo. Latnhe, Plata!tjff; Reaf- 
Sorti Deforciant. 207 

HIGHWAY. 

1. The Plaintiff erefifeda fllreet leading 
out Of a highway acrofs his own fclofe, 
and terminating'"-at 'the end of the 
Defendant’s adjoining clofe, which 
was feparated froiri- the end'of the 
ft reef by the Defendant's fence for 
z 1 yean, during 19 of which the 
hoqfcs were completed and the ftreet 

publicly 
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HIQJHWAYV 

publicly watched* efeaufed, afld h'gty. 
ed» and both footwayB, and hair thf 
horfeway thereof, pared at the et- 
pcnce of the inhabitants: Held that 
this direct was not fp dedicated to 
the pnblic, that the Defendant, pull¬ 
ing down his wall, might enter it at 
, the end adjoining to his land, and 
ufe it as a highway. Woody er v. I 
Hadden. Page 125 

2. The county is liable to repair the 
highways for 300 feet in length next 
adjoining to the end of any bi idge 
which the county is bound to repair. 
'Ihe Inhabitantt of the Weft Riding of 
Yorlefhire v. The King in Error. 284 

g- It is not neccffary for flopping up a 
road 'under an order of jufliqes of the 
peace, that they fhould, by their 
order, fubflitute a new road reaching 
the whole diftance from the terminut 
a quo to iheterminusadquem: It fuf- 
flees if they fet out a new road lead¬ 
ing from the terminus a quo into a 
public highway, along which, and 
other highways connected with it, 
the fubjedt may pafs to the terminut 
adquem. 634 

4. If the orders and certificates of ma~ 

giflrateai diverting and flopping a 
road, be delivered to the clerk of the 
peace to be enrolled, it fatisfies the 
flatute 13 G.$. *.78 /19-, although 
the clerk of the peace make no tran- 
feript thereof, the flatute being only 
directory to the officer as to the en¬ 
rolment. 03 4 

5. Whether the flatute'intend that a 
tranfeript (hall be made, quart, ib 

6 . The flatute not preferibing any par¬ 
ticular form of certificate by the 


magifteates that the new road ia com¬ 
plete and in good condition al^ re¬ 
pair, previous to the flopping up ot 
the old road, it feems that A recital 
that they have fo certified, contained 
either in the order for diverting Vhe 
road, or in the order for flopping up 
the old road, is a fufficient certificate 
within f 19. De Ponthieu v. Penny- 
feather and another. Page 634 

HOLIDAY. 

Lord Mayor’s day is not fuch an holts 
day as entitles the fealer of writs' CO 
an extraordinary fee for fealing a 
writ on that day. Worthy v. Pat¬ 
ter. 180 


I 

v 

ILLEGAL CONTRACT, 

And fee Illegal Trade. 

It is no anfwer to an aftion by a broker 
for commiffion for procuring freight, 
that the charter-party procured^was 
fuch, that if the charterer failed to 
obtain certain licences, the voyage 
would be illegal. Haines v. Bu/k. y a t 

ILLEGAL TRADE, 

And fee Licxncb to team,.!. 
Alien, 1. 

1. A perfon who fells goods knowing 
that the purchafer intends to apply 
them in an illegal traders ne vertMefs 
entitled to recover the price,^ if he 
yields no other aid to the illegal 
tranfa&ipn than felling the goods, 
and obtaining permits for they deli- 
3 q \ 



8*« illegal tirade. 

* very to' the agent of- the pvrclu&r. 

Hodg r m v. T tmple. Page j8i 

t. A vrflfel laden with arms and pow- 
Ser, which, had given bond to cm- 
■ ploy them in trading on the coall of' 
Africa, in porfuance of an agree¬ 
ment made in England, difpofed of 
part of the cargo on the coaft of 
Africa, to a neutral American, bound 
ibr i barleflntvm Held that tiie voy¬ 
age ot the American was thereby 
rendered illegal, and incapable of 
infurance. Gibfon v. Service. 433. 

INCLOSED GROUND, 

See Fishing. 

INCLOSURE ACT, 

And fee Consolidating of Actions, 
t. Evidence, 11 . 12. 

If a perfon who has common in the 
manor of A- and common in tht 
manor of B . for ali his cattle levant 
and coochant, on his tenement in A 1, 
receives under an ad for inclofing 
the wades in A. an allotment in fa- 
tisfadton of his common in A-, he is 
aeverthelefs entitled uuder an ad for 
iudofiug the wattes in B to an allot¬ 
ment thereof iu refped of his com. 
mou in B-, and that to the fame 
extent as .if he had never had any 
common or allotment in A. Harwich 
v. Matthew. 365 

INDEBIT A.TUS ASSUMPSIT, 

Assumpsit. 

INROLLMENT, 

|k Highway, £,£. 


INSURANCE. 

•insurance: 

_ ' * * ***•’ *v 

L Qftie Validity <f ttyi Itfuraqcf . 

II. <>f the EffeS of. a valfd Lyjmtn^f. 

III . Of the Alls of the it fared. , 

IV. Return of Premium. , 

V. Oft be CotjflruEio* of particular Ex- 
prtffions in a Policy „ 

VI. Of tie relative Rights ef AJfurtd 
Broker , and Underwriter. 

1 . 

1. If parties deferibe, in the ufual 

terms, the voyage they iufure, both 
knowing that the adventure has 
deviated from that defeription, they 
are nevcrthelefs bound by the <k- 
feription they have chofen, and the 
previous deviation is fatal. Raima v 
v. Low dun. Page 462 

2. Whether an infurance againd da¬ 
mages that a Ihip-owner may be 
liable to pay in coufequence of his 
(hip running down another, be nut 
illegal, quare. Delanoy v. Robfon. 

Gog 

3. A licence to G. F. and Co. of Lon - 

don , merchants, on behalf of them- 
felvea and others, to export on hoard 
a fhip named, bearing any flag except 
the French , to a hollile port, and to 
import from thence fpccified goods, 
notwithftandiug all the documents 
may reprefent the fhip to be deiliued 
to a neutral or hoitile port, and to 
whomfoever fuch property may ap¬ 
pear to belong, authorizes an enemy, 
fubjed of the hollile country to 
which the fhip is licenfed, legally 
to export from London . 674 

4. And 
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4. And therefore incidentally legalize* 
an infurancc made by hit agent here 
for hit benefit. Page 674 

j. Arid it it no objection to hit agent’s 
recovering for hi* life, that the loft 
is occafioned by the act of the hoftile 
trader** own ftate, from whofe ads 
he feparated himfelf by engaging in 
the traffic thus licenftd. ib. 

6 . Licences to trade with an enemy 

arc to be conftrued liberally, and not, 
like grants of properly from the 
crown, ftridly. ib. 

7. And therefore, although the agent, 

in obtaining the licence, did not re- 
prefent to the privy counfel that he 
applied on behalf of an hoftile trader, 
the concealment did not vacate the 
licence, or vitiate the policy. F/inJt 
v. Scott. ib 

8. Two neutral Prufftans, one of them 
refident in England, toe other at Ko- 
ni/berg, having a licence to export to 
all Gallic ports, foine whereof were 
hoftile, arc not precluded from re¬ 
covering on an infurancc of goods 
exp rted and contifcated by an aft 
of the Pruffian government, then 
neutral, Antbun v. Moline. 711 

9. A licence to F. and Co., obtained 
by them as the Plaintiff’s agents, 
permitting them to ex pm t in a fliip 
named, bearing any flag except the 
French , fpecifitd goods from London 
to Dantxig or any port in the Baltic 
not blockadtd, though the docu¬ 
ments might rcprefenl her deftina- 
tion to any ntutral or hoftiie port, 
aud to whomfoever the property 
might appear to belong, protects a 
confignment made by a Pruffian neu¬ 
tral alien, refident here by licence 


m 

dtfder the alien* aft, tb a' Hoftile Buf- 
ftan port of the Baltic. ' Page jl 6 

10. And the Plaint,ft, having infured/ 

may recover for a total lofs occa¬ 
fioned by the id of the government 
of Pruffia t the country of which he 
was a native, by feoeure iu a Pruffian 
port, whither the fhip was driven ~by 
ftrefs of weather. Schnatoneg v. 
Andrews. ib. 

11. An importation from an hoftile 

port by an alien enemy there cefi<* 
dent, may he legalized by a licence 
to R. on behalf of a britifh merchant, 
for a fhip not named. 729 

! 2. But in order fo to legalize it, it is 
not fulhcient. that the /hip’s name 
fhouid be indorfed at the hoftile port 
of loading on the licence; the allured 
mull alio prove by what authority 
he applies the licence fo obtained to 
that adventure, liobinjon v. Morris . 

' ib. 

13. A licence to fail in ballaft from 

any port North of the Scheldt to 
Archangel , or nny other port of the 
IVbite Sea, there to take in a cargo 
of permitted goods, and impoittfaem 
into the United Kingdom, legalizes 
a vtfTel which had faded from Great 
Btilain to St Pctcrjburgh with colo¬ 
nial produce, in bunging home a 
return cargo of the fpecified goods. 
Sianijorth v. Coombe. 726 

14. A neutral iufuriug again ft all rifles, 
until fafely warchoufcd >n flit Ware- 
houfe of the confign. c, an advemwre 
in furtherance of the objects of Bri- 
tt/b commerce, is ihticby protected 
againft confifeation by the ad of his 

own 
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own government under the Berlin 
and Milan decrees. Bazeit v. Meyer . 

Page 824 
II. 

I. A defendant cannot be Holden to 
bail in an aftion on a policy of in- 
furance, where there has been no 
adjuftment, becaufe it is an action to 
recover unliquidated damages. 201 

9. Although the Plaintiff fwear to a 
total lofs. ib. 

And although the Defendant make 
an unqualified offer to pay Sol. per 
tent. Lear v. Heath. ib. 

III. And fee Convoy. Ship’s Re¬ 
gistry. Illegal Trade. 2. 

X. A broke/ inftrufted to effeft a 
policy on goods, effected it on fhip: 
the miftake was afterwards reftified 
by the underwriter fubferibing a 
memorandum in the margin: Held 
that no new (lamp was neccffary. 359 

•.* Where it was known at Lloyd *s 
that the Sophia of Brijlol was at fea 
without convoy, and the broker en¬ 
quired of the Plaintiff at BrifloU 
whether that was the (hip infured, 
and was informed it was, and that 
the Plaintiff fuppofed ihc had been 
prevented by adverfe winds from I 
joining convoy at Falmouth , but tbe 
broker got the policy altered with- 
erfct difclofing this anfwer to the 
underwriters: Held that this con¬ 
cealment vacated the policy. Sam¬ 
uil v. Loudon. ib. 

3. It is not neceffary to communicate 
to the underwriter the faft and time 
of a (hip’s failing, unlefs circumftances 
reader it material to the probability 
af her fafety. Foley v. Moline. 430 


4. The o^ncr ,9! s^vefi|el .^qund fjrom 
London to Berltee , which had de¬ 
viated By taking in goods at Ma¬ 
deira, infured her, with notice to the 
underwriter of the circumfl antes, 
*• at and from Jf,ondon 'to Berbice ,** 
and infertrd the words “ at fca’*' in 
another part of the policy: Held 
that the deviation was a good de¬ 
fence. Redman v. Lonvdon. Page 4^2 

5. Policy at and from Pernambuco , or 
any other port or ports on the coaft 
of the Brazils, to London, warrants 
the allured, if he,cannot get a cargo 
at P ., to go to any other port or 
ports till he gets a, cargo, not re- 
drifting him to thofe Which lie in 
the direft courle between Pernambuco 
and London. Lambert v. Lictdard. 

480 

6. Under a policy from London to the 

(hip’s difeharging port or ports ih 
the Baltic, with' liberty to touch at 
any port or poits for orders, or any 
other purpofe, the flup, in touching 
for orders before (he has feleftcd 
her port of difeharge, is not confined 
to take the ports in the fuccdlive 
order in which they lie in the courfe 
of the voyage, but may return to a 
port (he has quitted, for orders as to 
her port of difeharge. 496 

7. After (he has feleftrd her port of 

difeharge* (he muff touch at ports 
only in their fuccefiive order. An¬ 
drew V. Mellifb. ib. 

8. The carrying fimulated papers with¬ 
out permiffion, whether conducive 
to the probable fuccefs of i;he voy¬ 
age or not, is a wrongful aft.' Per 
Man field C. J- and Heath J. 69a 

VI. And fee Ear jcauFT- HI- t, a. 

INTEREST 
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INTERESt OF MONEY. ' v 

1/ a judgment is entered generally 
upon a delaraiion in nflumpfit,' fome 
of the counts of which are for un¬ 
liquidated damages, no intereII can 
be allowed on affirmance of judg- 
m%it in error. Pug* *8 

e. Semble that a judgment on a count 
fpr not accounting for goods de¬ 
livered to fell on commiffion,' will 
not bear intereil on affirmance. 
Howell v. Saunders. ib. 

3. The drawer of a bill which ie dii- 
honoured by the acceptor, is |fjpt 
liable to pay interett for the time 
which elapfes between the day wheie- 
on the bill bcconiea^uc, and the day 
when the drawer receives notice of 
the dishonour. Jt'athr v. Barnes. 

240 

4. Whether intereil neceflarily accrues 

on a depofit which is recovered 
back, quare. ^25 

y. And whether it can be recovered as 
damages on the money counts, with, 
out a ipccial count for intereil, 
queere. JMaLerly v. Robins. if. 

6 . Upon the affirmance in error of a 
judgment for damages afltfl'ed on a 
fu.;gellion of breaches of the con¬ 
dition of a bond, under 8 Sc 9 IV. 3 
c 11. f. 8., the Court will not grant 
intereil upon the damages up to the 
time of affirmauce. Jabnes v. Johncs 

650 

7. Intereil allowed on affirmance of 

judgment on a letter promifing pay. 
ment of .an admitted balance by a 
bill at two mouths. Sutton v. Mor¬ 
gan. 758 . 

8. Intereil allowed on affirming a judg¬ 
ement for not difeounting bills dc' 


LANDLORD AND TENANT. 8 9 r t<& 

livered for that ’ ptfrprrtfe, but con¬ 
verting them to the‘Defendants ttfe. 


IVAlts v. Toujfaint. Page 755 

JOfNTENANT, 

See Tenant in Common. 

JUDGMENT. 

Whether the form of the judgment 
entered is now to he confidered as 
the aft of t?tc clerk, o> the aft of 
the party, queers. Burroughs v. Ste w 
vent. £34. 

An executor may plead, puts dar¬ 
rein continuance , unrevcTfed judg¬ 
ments in dehr on fimple contrafts of 
the teflator, recovered agaiull the 
executor in fuits commenced fince 
he pleaded the general iflue in bar in 
the principal cafe. Prince v. Ni- 
cho’fon. 665 

. And though he might have de¬ 
murred to fuch aft ion s, he is not 
hound fo to do. ib. 

4. Such judgments are not reverfible in 
error, or on motion in am.lt. ib. 

JUSTICES OF THE PEACE* 
And fee Dogs. Malicious Con¬ 
viction. Highwav, 1. 3,4,5,6. 


LANDLORD AND TENANT, 
j And fee Part y wall. Property 
Tax. Practice, III. I. Bail, l.4. 
Arbitration, 6 '. Lsase. 

LEASE. 



J*BA£E* 

LEASE. 

X. If the vendor of a lcafe, in which is 
a covenant not to aifign, contract to 
aflign his iutereft, it is incumbent on 
him, and not on the purchafer, to 
procure the leffor’s licence for the 
affignment. Lloyd v. Crifpe. 

Page 249 

a. If a covenant not to aifign contain 
au. exception in favour of affignment 
by will, femble, that executors claim¬ 
ing under the will are not within the 
exception, fo as to be at liberty to 
fell for payment of debts without 
licence of the leflor. Per Mans- 

fcld C.J. , ib. 

LICENCE TO TRADE. 

l. A licence by the king in council 
legalizes the profecutiun of the in¬ 
tended adventure after the time 
fpecihed in the liceuce has expired, 
if the delay were cauftd by un¬ 
avoidable neceflity. 3*9 

Whether the voyage prote&ed com¬ 
mence after the licence expired or 
before* Ejfvrlb v* Smith. ib. 

3. A licence to G. F. and Co. of 

/Won, merchants, on behalf of 
themfclves and others, to export on 
board a ihip named, bearing any dag 
except the French , to a hoftile port, 
and to import from thence fpecificd 
goods, notwithftauding all the docu¬ 
ments may reprefent the Ihip to be 
deftined to a neutral or hoftile port, 
uod to whomsoever fuch property 
may appear to belong, authorizes an 
enemy, fubjeA of the hoftile country 
tu which the Ihip is liccufed, legally 
V>-export from London. 674 

4. Aod therefore incidentally legalizes 


LICENCE TO.T£ADE» 

an infuranccmade by his agent here 
for- his benefit. Page $74 

5. And it is no obje&ion to his agent's 

recovering for his ufe, that the l»fs 
is occafioned by the aft of the hoftile 
trader’s own date, from whofe a£b» 
he feparated himfelf by engaging in 
the traffic thus licenfed. ib. 

6. Licences to trade with an enemy are 

to be conftrued liberally, and not, 
like grants of property from the 
crown, ftri&ly. ib. 

7. And therefore, although the agent 

obtaining the licence, did not 
reprefent to the privy council that 
he applied on behalf of an hoftile 
trader the coucealmept did not va¬ 
cate the licence, or vitiate the policy. 
Fiindt v. Scott. ib. 

8. A licence to F. and Co., obtained 

by them as the Plaintiff’s agents, 
permitting them to export in a ihip 
named, bearing any flag except the 
French, fpecified goods from London 
to Danlnsg or any port in the Baltic 
not blockaded, though the docu¬ 
ments might reprefent her defti- 
nation to any neutral or hoftile port, 
aod to whomioever the property 
might appear to belong, prote&s a 
confignment made by a Pruffian neu¬ 
tral alien, refident here by licence 
under the alien aft, to a hoftile 
Ruffian portof the Baltic. 716 

9. And the Plaintiff, having infured, 

may recover for a total lofs occa- 
fioned by the a£t of the government 
of Pnsjfia, the country of which he 
was a name, by Seizure ip a Prstffian 
port, whither the ihip was driven by 
ftrefr of weather. SchnaJtancg ♦. 
jtndrexus. . ib. 

10. An 



LICENCE TO'TRADE. 


10. Ah importation from an hoftile 
port by an alien enemy ■ there refi- 
dent, rhay be legalized by a licence 
to R. on bebalf of a Bnttfb mer¬ 
chant, for a (hipnot named. Pag! 720 

11. But in order fo to legalize ir, it is 

not fufficient that the (hip's name 
(hould be indorfed at the hoftile port 
of loading on the licence; the af- 
fured mu ft alfo prove by what au¬ 
thority he applies the licence fo 
obtained to that adventure. Ro- 
binfon v. Morris. * ib. 

12. A licence to fail in ballad from 

any port North of the Scheldt to 
Archangel » or any other port of the 
White Sea, there to take in a cargo 
of permitted goods, and import them 
into the United Kingdom, legalizes 
a veflel which had failed from Great 
Britain to St. Peterjburgh with co¬ 
lonial produce, in bringing home a 
return caigo of the fpccified goods. 
Stan forth v. Coomhe. 726 

LIEN. 

And fee Attorney, 3, 4. 

1. The (hip regifter ads do not pre¬ 

vent a perfon having a lien on the 
papers dcpofited with him of a (hip 
-which he is cotnmiffioned to fell. 
Meflacr v. Athens. 381 

2. The Plaintiff in a foreign attach¬ 
ment cannot take money or goods 
out of the hand of a garniihee who 
has a Hen thereon, without difcharg- 

* ing the lien. Nathans v. Gi'es. 558 

j. The owner of a vefftl, upon re¬ 
ceiving a loan of 200/., depofited 
her in the bands of a broker, and 
executed a bill of fsle to him, where¬ 
on was an iadorfement, that that 


MALICIOUS CONVICTION. 843 

alignment was made as a lien or 
(ecurity for the loan on-the veffcl, 
and that the broker (hould imme¬ 
diately fell, and execute a lawful bill 
of fale of her to the purchafer, and 
after retaining the loan, commiffion, 

' and charges, pay the ftirphis to the 
owner: the requifites of the (hip- 
regifter ads were not purfued: 
Held that this was no lien, but a 
mortgage; but void under thofe 
ads; that the broker, therefore, ’ 
could not retain the veffel until pay¬ 
ment of the loan. Wilfon v. Hea¬ 
ther. Page 642 

LIMITATION OF ACTIONS, 

See Pee sumption, I. 

LOCAL ACTION, 

See Nusance, 4. Venue, 7, 8, 9. 

LONDON, 

See Court of Conscience Act. 

LONDON DOCKS, 

See Nusrnce, 2, 3. 


M 

MALICIOUS CONVICTION. 

1. In an adion againft a magiftrate for 
a malicious convidion, it is not fuffi- 
cient for the Plaintiff to provt his 
innocence, and to call on the De¬ 
fendant to (hew probable caufe for 
the convidion : the Plaintiff muft 
give fuch evidence of what paffcd on 
the hearing, by calling the witneffes 

for 



MAJLieiDUSCOaWIC^ ION. 

for tKe profeoation*» aj otherwifc, 
that it may appear there was no 
probable canfe^ for tbe coBviSion. 
JBttrJfy v. Betbune. Page 580 

MALICIOUS PROSECUTION, 
x. Where in an aft'eu for malicionfly 
indifting for an a Adult, the Plaintiff 
gave no other evidence than the bill 
returned not found, and was there- ' 
upon nonfuiud, the C ourt refuted 
to fet a fide the uonfuit. Bynt v. 
Moore. 1S5 

ft. In an aft ion for a malicious pro- 
fecution, it is no anfwer that the 
Defendant was encouraged in what 
he did by the opinion of count'd, it 
the ft ate merit of fafta was incorreft, 
or the opinion ill-founded. Hewlett 
v. Cruel ley. 277 

MANOR. 

See Common, 3, 4, 5. 

MILL, 

See Nusancz, 1. 

MONEY, 

See Variance, 2. 

MONEY HAD AND RE¬ 
CEIVED, 

And fee Assumpsit. 

X. If a perfon with knowledge of the 
fafts, J>i)t under a millake as to the 
lpw, pays over to another, claiming 
9ft a right, money which he was 
pot compellable to pay, he cannot, 
upon difeovering what his legal right 


MONEY RECtlKSD* 

will recover.it back, .there being 
nothing again ft coufcicuce in the 
other party’s retaining it, JSrjfiame 
v. Dacrts. Pa%f 143 

2. The captain of a king's (hip brought 
home in her public treafare upon 
the public fervice, and treafure of in¬ 
dividuals for hi* own emolument: 
he tcceived freight for both, aad 
paid over one-’hird of it, according 
to an ufage heretofore eftahlifhed in 
the navy, to the admiral under whofe 
command he failed. Difeovering 
that the law does not compel cap¬ 
tains to pay admirals ooe third of 
the height, the captain brought an 
a&ion for niUney had and received 
to recover it hack fr^tn the admiral’#) 
execunix: Held, lthat be could not 
recover back the private freight, be- 
cauie the whole of that tranfa&iomwaa 
illegal ; nor, 2., £hy three againfl 
Chambrs J .,3 the public freight, be- 
caufe he had paid it with Full know¬ 
ledge of the fafts, although in ig¬ 
norance of the law ; and becaufe it 
was not againft confcicnce for the 
executtix to retain it. ib. 

3. The aflignees of an infolvent eftate 
advanced to a broker, with wh/pm 
the infolvent had, before the align¬ 
ment, lodged goods for fale, a fun* for 
payment of the duties on the goods, 
upon his 1 eprefentatiun that he could, 
by the fale at a price named, dif- 
charge his own lien, and raifc a fur- 
plys for the eftate: the fale at that 
price being defeated, held that the 
aflignees might recover back the fum 
they had advanced to pay the duties. 
Livtfey V. Willis. 446 

4. A banker 
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4 .' A banker who deceives ’a fwn> the ] 
property of feverat perfoni, from 
their fcgcnt who is charged to divide 
it arming ft them in diftinCt propor¬ 
tion* known to the hanker, is not, 
after j&rt'of the money has been 
drawn 'oht and diftributed by the 
agent, liable to any proprietor in an 
afition for his (hare. Pinto v. Santos. 

Page 447 

5. A perfon who dlfcounts a forged 

navy-bill for another who paffed it 
to him without knowledge of the 
forgery, may recover back the money 
as had and received to his ufe upon 
failure of the Confifleration. Jones 
v. Ryde. ‘ 488 

6. So,' a perfon who receives forged 

bank-notes in payment. ib. 

S P. Bruce v. Brute. 495 

7'. An attorney, who was ulfo an auc¬ 
tioneer, received a depofit on pro¬ 
perty which he had fold by au&ion, 
and after queries raifed on the title, 
and before they were cleared, paid 
over the depofit to his principal. 
On a demand of the depofit by the 
buyer, he anfwered, that his prin¬ 
cipals would not confent to return 
it, 'and would enforce the contract: 
Held that the buyer might recover 
the depofit from the auctioneer as 
money had and received to the Plain¬ 
tiff's ufe; 1. becaufe the Defend¬ 
ant as attorney, had notice that the 
title bad not been completed before 
he bad paid over the money: 2. be¬ 
caufe he miffed the Plaintiff to fue 
himfelf, by not faying he had paid 
it over, Edwards v. Hadding. 815 


NAVTOABLBRIVER. 

MORAL OBLIGATION, 

See Assumpsit, i. Money mad 

RECEIVED. 

A broker effecting an infurance omit¬ 
ted to communicate a material letter, 
by reafon whereof the affured failed 
in aCtions againft fome underwriters,' 
and offered the broker the defence of 
others; and on. bis refufal, without 
further confulting him, made refti- 
union to others who had paid the 
Ioffes without, fuit; held that the 
affured might recover againft the 
broker as well the amount of thefif 
Ioffes fo repaid, as of the others* 
May dew v. Forrefler. Page 6s $ 

MORTGAGE, 

jind fee Presumption. Snip's Re¬ 
gistry, 3. 

MUTINY ACT, 

See Costs, II. 1, 2, 

MUTUAL CREDIT, 

See Bankrupt, III. 1.2. 


N 

NAVIGABLE CANAL, 

See Canal. 

NAVIGABLE RIVER. 

1. The flux and reflux of the tide it 

fritnd facie evidence of a navigable 
river. Miles v. Rofe. yog 

2. But not abfoluteljynconfiftcnt with 

an exdufive right* ib. 

NAVI. 



HAW.. 


NUSANCE. 


m 


-NAVIGATION ACT, 

Sir® nonti't. 

HAW. 

& » illegal for the commander of one 
of hi* majcfty*s fhips of war to carry 
onboard her, on freight, the bullion 
of private merchants, without an 
order from ajiihorTty competent to 
command him to perform that fer- 
vice. Brijbanc v. Dacret. Page 143 

IsEUTRAL, 

See Alibn. Licence to trade. 

. Insurance, I. 8,9, 14. 

NEW TRIAL, 

No motion for a new trial will be heard 
unlefs two whole days previous no* 
tice has been given to the judge who 
tried the caufe. Rule of PraOice. 

h6 

Same point* 611 


NONRESIDENCE, 

Set Clergy. 

NUSANCE, 

And fee Party-wall, 6, 7, 8. 

I. Semite, that if a mill-head pens back 
the water upon the adjoining lands 
and injures them, but in confluence 
of defeftive conftniAion and want, 
of repair in the wheels and waile 
gates, the mill-pond is, by the work¬ 
ing of the mill at feafons wholly fe- 
te&cd by the miller without the con- 
tni of the land owner, fo fomt and 
fo frequently exhadfted that the ad- 
, joining lands are frequently relieved 
*4 


from the ilagaating water, and fof¬ 
fer but fmafl damage, the miller is 
juAifird in repairing anif improving 
the coiiftruttion of hit mill, aud 
thereby penning back the water 
upon his neighbour’s land, on the 
fame Uvtl for longer periods, al¬ 
though be thereby occafious him a 
greater damage. Alder v. c /m 7 ; . 

Pcgr.iS « 

2. In declaring for a nufsret, »hv im- 
me 'iate caute of the i'tjiirv ivull he 
A^ud ; and under an asernuft of 
the letnote caufe, aud an alhga.ion 
that by means of the pnmife, the 
noxious matter annoyed the Pla.u- 
tiff’s houfc, it i* not competent to 
give evidence of the intermediate 
caufe 8. Fitxfimons v. Jnglit 534 

3. The declaration Aatcd that the De¬ 

fendant wrongfully placed and con¬ 
tinued a heap of earth, whereby the 
refufe water was prevented from 
flowing away from his houfe down 
a ditch at the back thereof. The 
evidence was, that the heap was not 
originally placed fo as to obAruft 
the water, but that in procefs of 
time earth from tbc heap was trod¬ 
den, and fell, into the ditch, and 
obAru&ed it : Held that this was 
a fatal variance. , ib. 

4. In an a&ion on the cafe for run¬ 
ning foul of poAs fixed in the river 
fupporting the Plaintiff’s wharf, it 
is not neceffary to prove the pofts or 
wlmrf to be at the place at which 
they are under a videlicet alleged to 
be fituate. Hamer v. Raymond- 789 


OPERA. 



OPERA-HOUSE. 


PAYMENT. 


o 

OPERA-HOUSE, 

See Fa avdulemt Conveyances, i, 
*> 3 * 4 * 


P 

P \RTNER. 

An agent who is paid by a proportion 
of ptofits of the adventure, i, not 
therefore a partner in the goods 
Meyer v. Sharpe. Page 74 

PARTY-WALL 

k. If two pgrfons have a party-wall, 
one half of the thickncU of which 

,, Hands on the land of each, they arc 
not therefore tenants in common of 
the wall, or of the land on which ic 
(lands. Malts v. Hmu Tins. 20 

t. Although the wall was erefted at 
the joint expence of the two pro¬ 
prietors. it. 

3. The P.atute 14 G. 3. e. 78. does not 

make party-walls common property ; 
and if one proprietor adds to the 
height of fuch a party-wall, and the 
other pulls down the addition, the 
firft may maintain trefpafs for pull¬ 
ing down fo much of it as Hood on 
the half of the wall which was ereft- 
ed on the Plaintiff’s foil. ib. 

4. The property in a wall erefled at a 

joint expence enfuea the property of 
the land whereon it Hands. ib. 

5. If the Plaintiff declares on a general 
covenant to repair a meffuage, and 

Vol.V. 


<Wf 

■Signs ■ breach, per quod he wag puf 
to expence, it is fufficient for a te¬ 
nant to plead performance as to ail 
except as to the repair of a party- 
wall, and that thofe repairs were 
rendered ncccflary, and were done 
under the ffatute 14 G. 3. c. 7 8., and 
did not become neceffary by the De¬ 
fendant’s default, and that the De¬ 
fendant was not the owner of the 
improved rent. Moore v. Clark. 

Page go 

6. And if the Plaintiff is poffcffed of 

any fafts to charge the Defendant 
with a proportion of the repairs, he 
ought to reply them. ib, 

7. The building aft, 14 G. 3. c. 78., 

has not deffroyed the right to lateral 
windows which exiffed before that 
aft Titter ton v. Conyers. 465 

8. The owner of windows in an edi¬ 
fice carried up above a party-wall, 
contrary to the provifions of the 
building adt, may neverthelefs reco¬ 
ver againff the owner of the adjoin¬ 
ing land who contributed to the 
wall, for darkening the lights. ib. 

9. An edifice built not conformably to 

the building aft, in refpeft whereof 
no conviction is had within three 
months under f. 60., is neverthelefs 
not rendered legal by the lapfe of 
that time, but may be afterwards 
proceeded againft under the aft. Per 
Dallas J. ib. 

PAYMENT. 

1. A perfon who is indebted to ano¬ 
ther on two feveral accounts, may, 
on paying him money, aferibe it to 
which account he pleafes. 596 

3 P 2. And 
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And hit election may either be ex- 
preffed, Pa S esy(> 

3. Or may be inferred from the cii- 
cumftancefe of the tranfa&ion. ib. \ 
But if the payer does not pay fpe- 
cifically on one account, the receiver I 
may afterwards appropriate the pay¬ 
ment to the difeharge of either of the- , 
accounts that he pleafes. ib. 

5. And if he fue on each account, 

JcmHe that he thereby declares his 
election, and the Defendant cannot 
by a fubfequent notice of fet-off, 
eleft to which account he will af* 
cribe the payment. ib. 

6 . The Plaintiff ferved the Defendant 

three years tinder a covenant, and 
three and a quarter years more under | 
« ftmplc contract. He received 
goods and money during the firfl 
period in part payment; he alfo re¬ 
ceived goods and money during the 
fecond period: the whole receipts 
more than covered the falary due 
under the covenant: the parties kept 
a blended account, and made no refl 
In it at the end of the firfl period. 
The Plaintiff brought covenant for 
the balance of wages for the fiifl | 
period, and ajfumpfit for the balance 
of wages for the laft. The Defend¬ 
ant attempted to appropriate by fet- 
off to the difeharge of the covenant- 
debt as much of the goods and mo 
uey as would cover it: but held, ill. 
that thefe were two feparate debts, 
and not one account; adiy, that the 
Plaintiff had the ele£tion to aferibe 
■to the fecond debt, for which he had 
the worfefecurity, the value received 
in the fecond period, and might 
therefore recover in both adions. 
Peters v. Andtrfcn, ifc 


PAYMENT OVER. 

. To an action founded on the im¬ 
plied promife that the vendor of 
goods did not know his title to 
them was bad, it is no defence that 
the vendor was a flicriff’s auctioneer, 
and delired the Plaintiff to give him 
a wiitten notice not to pay over 
the proceeds, and that the Plaintiff 
having emitted to give fuch notice, 
the Defendant paid over. Peto v. 
Blades. Page 657 

. An attorney, who was alfo an auc¬ 
tioneer, received a depofit on pro¬ 
perty which he had fold by audlion, 
and after queries raffed on the title, 
and before they were cleared, paid 
over the depoiit to his principal: on 
a demand of the depofit by the 
buyer, he atifwercd that his prin¬ 
cipal would wot confent to return it, 
and would enforce the contrail: 
Held that the buyer might recover 
the depofit from the auctioneer as 
money had and received to the Plain¬ 
tiff’# ufe ; t. bccaufe the Defend¬ 
ant, as the vendor's attorney, had no¬ 
tice, before he paid over the money, 
that the title had not been completed; 
a. becaufe he milled the Plaintiff to 
fue himfclf by not faying he had paid 
it over. Edwards v. Hoddimg. 815 

PENAL ACTION. 

, The Court will not permit the De¬ 
fendant in f*. qui lam a£lion to com¬ 
pound, unlefs the counfel for the 
crown are iuflruAed to confent on 
behalf of the tiftfury. Sheldon q. /. 
v. Mumford. 268 

1. The 



PENAL ACTION. 


PLEADER. 


2» The Defendant in a penal a&ion on 
a ilatute pa fled finci 21 Jac. 1. c. 4. 
may change the venue to the county 
where the offence is committed. 

754 

3. Whether penal aftions on ftatutes 
puffed lince the 2t Jac. 1. c. 4. muff 
lay the venue in the county where 
the offence is committed, quart, ib. 

4. Admitted arguendo that it is not 
neceffary. Wynne v. Belman. 754 

$. The Plaintiff in compromifing a 
penal action by confent, having by 
iniitake abandoned a good caufe of 
action, the Court refilled to inter¬ 
fere to refeind the order made there- ; 
on. Wright v. Stevenfon, Clerk. 850 

PENAL STATUTE, 

Set Penal Action. Clergy, 4. 

PLEA PUIS DARREIN CON- 
TINUANCE, 

See Practice, III. 2,3,4. IV. 5. 

< 

I 

PLEADER. 

I. Of the Form of Atlion qnd Join- 
:ler of Attions. 

IT .Of the l’arties thereto. 

III. When par titular At alters may 

be pleaded. 

IV. Of Certainty in Pleading. 

V. Of the Manner of Pleading in 
general. 

VI. OJ Title. 

VII. Of Surplufage. 

VIIL What cured by VerdaSi 

I. 

And fee AssumpsusT 
1. Debt fur ufe and occupation is not 
a local action. 


899 

2. Debt lies for ufe and dccupation, 
not depending on the ftatute 11 G. 2 . 
c. 19. Eg ler v. Marfdon. Page 25 

V. 

And fee Party-Wall, 4, 5. Bill* 
of Exchange, 1,2, 3,4. 

1. An inferior officer in juftifying un¬ 

der a warrant of attachment iffued 
by a fheriff under a juflieies needs not 
fliew any return of the writ or war¬ 
rant. 69 

2. Neither need he fhew that a futn- 

mons iffued before the diflringas. 
Aloorc v. Taylor. ih* 

3. If an officer under procefs juftify 

taking away goods and converting 
them to his own ufe, which is un¬ 
warrantable, but qualifies it after, 
by faying he took them for the pur- 
pofe of attaching the Plaintiff accord¬ 
ing to the exigency of the writ, he 
throws it on the Plaintiff to thew the 
excefs in his replication. ib. 

4. In covenant for feven years’ rent, a 

plea fhewing a furrender before the 
lail four of the feven quarters rent 
accrued, is bad on demurrer, bccaufe 
it docs not go to the whole breach, 
and the breach is not enure, but 
part of it inay be proved. Barnard 
v. Dully. 27 

5. It is neceffary in a declaration 0,1 a 
policy, truly to deferibe the intcrcil 
on which the policy is effected, joi 

6 . Therefore if A. and 21 . jointly inte- 

reffed, effeft an ail'urancc, and there 
be two counts, the one averring iu- 
tereft in A., ard the other averring 
interell in 21 ., the Plaintiff can .re¬ 
cover on r.ei.hcr count. Coh n v. 
Har.nam. ib. 

7. If 


3 P a 
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7. If a perfon to whom a hill is direfted 1 a. The declaration dated that the 

generally, accepts it payable at a Defendant wrongfully placed and 

particular place, fuch an acceptance continued a heap of earth, whereby 

is equivalent to an acceptance pay the refufe water was prevented from 
able at the particular place and no flowing away from his houfe down a 

where elfe, and interpofes in the con- ditch at the back thereof. The evi- 

tra& a condition precedent that the deuce was, that the heap was cot 

holder (hall prefect the bill to the ac- originally placed fo as to obftruft 

ceptor for payment at the place fpe- the water, but that in procefs of 

cified. Page 344 time earth from the heap was trodden 

8. And therefore in declaring on the and fell into the ditch and obllru&cd 

bill, the Plaintiff mull aver perform- it. Held that this was a fatal vari¬ 
ance of this, like other condition's ance. Fitxfimoruv Jng/is. Page 534 

precedent, by (hewing a prefentment 13. A plea in abatement muft begin by 
to the acceptor at the place fpeci- alleging that the Defendant, (lyling 

Bed. il. him by his real Chriftian name, 

9 . And that, whether the a&ion be comes, &c. Docker v. King . 65a 

againft the drawer or againtl the ac- 14* And it muft alfo give his real fur- 
ceptor. Gammon v. Schmoll. il- name. ibid. 

10. In debt on bond, conditioned for S. P. Peake v. Davit, 653. n. 

the performance of covenants, if the «5- is not acondufive objection to 
Defendant craves oyer, and pleads the validity of a plea, that it has 

performance of each covenant fpeci- never before been pleaded. Prince 

ally, and alfo general performance, v - Kicbolfon. 665 

the Plaintiff muft aflign fpecific *6- 1 » trcfpals for entering Plaintiff's 

hoult and continuing there a long 
time, the Defendant, as to part of 
the time, juftified entering under a 

Jicri facias, and Haying a reafonable 
time, to wit, two days, to fearch for 
goods. The Plaintiff replied, that 
two days was a too great and un- 
reafonablc time, lind newly ailigned 
that the Defendant flayed much 
longer than two days: Held, i.That 
the replication was bad for duplicity: 
a. That the traverfe of the reafon- 
ablenefs of two days was immaterial, 
and that it ought to have been a tra¬ 
verfe of the rcafonablenefs of the time 
the flteriff flayed there. Cooke v. 
Bin. 765 

A copy- 


breaches in his replication, if he has 
not done it in hi6 declaration; and 
if he merely takes iffuc on the gene¬ 
ral performance, and enters a feparate 
aflignment of breaches on the record, 
no damages can be affdTed on them, 
and the Court will award a repleader. 
Plomer v. Roft. 386 

II. In declaring for a nufance the im¬ 
mediate caufe of the injury muft be 
Hated; and under an averment of 
the remote caufe, and an allegation 
that by means of the premifes the 
noxious matter annoyed the Plain¬ 
tiff's houfe, it is not competent to 
give evidence of the intermediate 
caufes. 53+ 
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VI. 

A copyholder who has common in a 
watte without the manor of which 
his copyhold is parcel, has it as an¬ 
nexed to the land, and not to his 
cuttomary eftate, and mutt preferibe 
in a que eftate through his lord, for 
him and all cuftomary tenants. And 
fuch common without the manor is 
not extin& by enfranchifemcnt of 
the copyhold, though there be no 
words of re-grant. And after enfran- 
chifement, the feoffee mutt prtferibe 
in a que eftate of his lord for himfelf 
and his cuftomary tenants tiil the 
time of the enfranchifcment, and 
fince that time for the feoffee and h's 
heirs, as appurtenant to the enfran- 
chifed tenement. Ilarivlck v. Mat- 
tbtivs. Page 365 

VII. 

Error afligned in outlawry that the 
outlaw was beyond the feas when the 
writ of exigent iffued, and thence 
continually until the outlawry pro¬ 
nounced. Upon traverfe of the whole 
allegation, and iffue joined thereon, 
held that it was fufficient to prove 
that the outlaw was in parts beyond 
the feas at the time of the writ of 
exigent iffued. Ricbardfon v. Robin• 

fan. 3 C 9 

PORTUGAL, 

See S air’s RtGisTRY. 

PRACTICE. 

I. Relative to Procefs. 

II. At reft, Detainer , Bail , and Ap¬ 
pearance . 

III. Pleadings , and Bill of Particu¬ 

lars. 

IV. Trial, Inquiry, and Evidence. 
v. Judgment , and Reference to the 

Protbonatary. 


VI. Execution . 

VII. Staying andJetting qfide Proceed- 
ingt. 

VIII. Cofts. 

IX. Waver of Irregularity. 

X. Writ of Error . 

XI. Of Motions. 

I. 

1. If a perfon who has correfpouded 
on the fubje& of the a&ion, to 
whom procefs is fent inclofed in a 
letter by the poll, wilfully refufe to 
receive the letter, it fhall be deemed 
good-fervice on him though he never 
read it. Aldred v. Hicks. Page 186 

2. If a Defendant, being arretted by a 
wrong name, pays the amount of the 
fum fworn to and 10/. for the cotta 
to the fheriff without prejudice, the 
Court will not permit the Plaintiff 
to take it out of court on the De¬ 
fendant's omitting to perfe&bail. 623 

3. Neither would they permit the De¬ 

fendant to take it out except ou 
terms. Cadby v. Parfons. ib. 

4. If the year of our Lord is ftated in 

the I ng/ifb notice at the foot of com¬ 
mon procefs, it mutt be expreffed in 
words at length, as well as the month 
and day. Grojan v. Lee. 651 

S, P. in B.R. Williams v.Jay. 652.0. 

5. But this decifion has fince been ex- 
prefsly overruled in both courts. Eyre 
v. IVal/b , Mich. T. 1815, pojl. vol. 6. 

6. Semble that it is neccffary to ftate 

the year. Grojan v. Lee. 651 

7. A writ fued out in one term may be 

tefted of the preceding term. Young 
v. W'tlfon. 664 

8. A writ of capias ad refpottdendum 

ought to be made returnable on a 
general return day. 853 

3 P 3 9- But 
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9. But if made returnable on a day 
pertain, the Court will permit it to 
be amended. Page 853 

to. Even after a rule nifi obtained to 
quaih the writ for irregularity. 
Walker v. Hawkey. il. 

II- The Court will not infer perfonal 
fervice of an award to bring a party 
into contempt. Brainier v. Pen- 
leaze. 81 j 

III. And fee Replevix, 2, 3. 

I. After a rule for time to declare in 
replevin, the Court will not fet that 
rule afide, and compel the Plaint iff to 
declare fooner in that form of a&ion, 
any more than in any other. Craven 
v. Lady Vavafiur. '5 

t. A plea puis darrein continuance may 
be pleaded at nifi print, although 
there has been time to plead it in 
bank fince the laft continuance. 333 

3. If it be verified by an affidavit wh'ch 

refers to the plea, and the plea is in 
the caufe, the affidavit is fufficieiit, 
though not fpecially entitled in the 
caufe. Prince v A T icholfon. il. 

4. It is not diferetionary with a judge 

ax. nifi print to rejeCl a plea pleaded 
puis darnin continuance. il. 

3. N»*n-tenure, nothing in arrear, and 
infancy, may be pleaded together. 
Wil/on v. A met. 340 

6 r i he affixing notice of declaration 
in the prothonotary’s office is not 
good fervice, unlefs by exprefa per- 
xniffion of the Court, though the 
Defendant’s place of abode be un¬ 
known to the Plaintiff. Virrit v. 
Mackenzie. 777 

IV. Andfee Pr actic s , XI. i. Ci.fr- 
c,y, 4. 

r i A Plaintiff in A.vcral caufcs, who by 


the event of one verdid perceive# 
that he cannot have a fair trial in the 
others, may rcafonahly withdraw his 
records, without fubje&ing himfelf 
either to judgment as in cafe of a 
nonfuit, or to the Defendant’s coils 
of the dav of trial upon the rule for 
fuch judgment being difeharged. 
Mailings v.-. Page 88 

2. Alignments in bankruptcy ought 
to be admitted. Read v. Cooper 

3. If the Court thinks it rcafouahle to 

open a confulidation rule, and try a 
fecund caufe, they will extend to the 
fecor.d trial all fuch terms, made 
compulfory on the party fucccfdul 
in the firll eatife, as an- rrqnifite for 
attaining the merit.-. Cohen v. Bu'ke- 
hy. 1 f 5 

4. Whether the Court will grant a 

new trial on the griupid of lurprire, 
uccafior.cd by a witnefs giving dif¬ 
fer ent evidence from what was ex¬ 
pected by the party calling him. 
Hewlett v. Cruchiey. 277 

5. A plea pleaded puis darrein continu¬ 
ance is no ground for fet ting afide a 
verdiCt for the Plaintiff, but the 
Plaintiff mud teply or demur to that 
pica. Prince v. Kichotfon. 333 

6. The Cnint will not hear a rule for 
a new uia difeuffed, without having 
the report of the judge who tried the 
caufe, though there be no difpute 
about the faCts. Major v. Qxenkam. 

? 4 ° 

7. After a new trial granted, the De¬ 
fendant cannot carry down the caufe 
to trial by prnvifo until after the 
Plhiririff ha* made def.iult at an 
aff.aes fuLlequent to the motion. 

Stafford.- 


5 
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Slgffor<(/b’ire and Worceflerjhire Canal 
Company v. The Trent and Merfey 
Canal Company. Page 577 

8, No motion for a new trial will be 
heard, unlefs two whole days previ¬ 
ous notice has been given to the 
judge who tried the caufe. Rule of 
PraBice. 86.611 

V. And fee Clergy, 4. 

If money be paid to a ftakeholder, 
under a rule of Court, to abide the 
event of a trial in an adtinn of tort, 
and before the trial the luit abates 
by the Defendant’s death, the Plain¬ 
tiff, not having obtained any previ¬ 
ous verdict, is not entitled to receive 
the money. Dewell v. Moxon. 603 

VII. And fee Bankrupt, III 5. 

1. If the Court directs any proceedings 

to be fet aiide on terms, the terms 
are a condition precedent, and till 
performance of the terms the pro¬ 
ceedings Hand, and the Plaintiff may 
puifue them without application to 
the Court. Dodfley v. Lady Ha¬ 
milton. l 

2. The Court, in their diferetion, will 
fet afide a writ of habere faciae pof 
fejjionem executed, and let in a land¬ 
lord to try an eje&mcnt, on iug- 
geftion of collufion. Doe on demife 
of Grocers Company v. Roe. 205 

3. The Court will uot (lay proceedings 

on a writ fuggeded to be the com¬ 
mencement of an a&ioii for non- 
refidence, unlefs the declaration be 
delivered, or there be other evidence 
that fuch is the fcope of the action. 
Wright v. Lloyd , Clerk. 304. Same 
y. IVhalley. 305 


4. The Court refpfed to extend the 
relief of the ftatutc 54 G. 3. e. 6 . td 
a cafe where the Defendant had ob¬ 
tained a rule to compound before 
the llatute had palled. Wright q. t. 
v. ———, Clerk. Page 30 6 

5. If a Plaintiff having feryed an 

irregular procefs, the Defendant 
gives him notice of the irregularity, 
and that if he proceeds thereon the 
Defendant will move to fet aiide the 
proceedings, this is an exception to 
the ordinary rule, that the party ap¬ 
plying to fet aiide irregular pro¬ 
ceedings mull come before the other 
party has taken any further Heps in 
the caufe. Topping v. Fuge and 
Ingram. 330 

6. Upon fetting afide a regular at¬ 
tachment on payment of cods, the 
quellion whether or not the attach¬ 
ment (hall Hand as a fecurity de¬ 
pending upon the faff whether a 
trial has been loll, it is for the Plain¬ 
tiff, who feeks to qualify the rule, 
to (hew by his affidavit the neceffary 
fails, fuch as the date of the de¬ 
livery of declaration, which may 
entitle hint fo to do. The King v, 

I he Sheriff of Surry in Stone v. Wet- 
tenhall. 606 

7. After parlies at ni/i priut had en¬ 
tered into a rule of court, arranging 
the terms of alternate enjoyment of 
a wa'ercourfe, in which terms the 
Defendant was difappointed of the 
expected benefit, the Court refufed 
to open the rule and let the De¬ 
fendant proceed to uial upon putting 
the Plaintiff wholly in Jlatu quo in 
refpeft of cods, or on any terms 
whatever. Fuffel v. Silent. 628 

3 P 4 8. If 
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1 . If a Plaintiff declares after two 
terms from the term in which the 
writ is returnable, the Court will fet 
aGdc the declaration. But not the 
procefs, for the caufe is already out 
of court. Wynnt v. Clark. Page 649 
9. A Defendant who offers payment 
after a&ion commenced and before 
declaration, is not to be indulged by 
a Hay of proceedings on payment of 
the demand and coils of the writ, 
unlefs he can (hew an actual tender, 
and unlcfs the declaration was de¬ 
livered for the fake of enhancing the 
cofts. Gibbon v. Cope man. 840 

$o. Where a judge has upon hearing 
the parties on a fummons refufed an 
order, it is highly improper to pro¬ 
ceed by fummons before another 
judge: the party diffatisfied may ap¬ 
ply to the Court. Wright v. Ste¬ 
ven/on, Clerk. 850 

VIII. 

X. A Defendant againit whom judg¬ 
ment had been obtained, fued out 
a writ of error, and to an action on 
the judgment, pleaded nul tiel record. 
The Court allowed the Plaintiff his 
colls of the a£tion upon the judg¬ 
ment. Gammed v. Barker. 264 
a. The amount of the fee which an 
arbitrator, in a caufe referred in this 
Court, awards to be paid to him- 
felf for his award, is examinable by 
the prothonetary. Fitzgerald v. 
Graves. 342 

j. The Court will not fend a taxation 
back to the prothonotary to tax for 
the Defendant the colls of pleading 
pon ojfumpfit , where the Plaintiff, by 
(gC9ceding on another iffue, has en- 
I 


titled bimfelf to the general colls of 
the caufe. Hibiert v. Fox. Page 660 

X. 

1. If a Defendant in an adiou of 
| covenant fue out a writ of error in a 

pica of trefpafs on the cafe, and ob¬ 
tain an allowance of error whereupon 
the record of the plea in covenant is 
tranfevibed, Semble that this is no fu- 
perfidtas. 82 

2. Although the Plaintiff, after re¬ 

ceiving notice of the allowance of 
error, gave a rule to tranferibe, and 
fued out two writs of feirr facias 
quare exccutionem non. Sampayo v. 
Depayia. tb. 

3. A writ of error operates as a fuper- 
fedeas from the moment of allow¬ 
ance, though the Plaintiff be pro¬ 
ceeding at a ditlant place in ignorance 
of the allowance. Hamlins v. Jones. 

204 

XI. 

1. Notice mull be given to the judge 

who tried the caufe two days before 
moving for a new trial. Memo¬ 
randum. 86. 611 

2. Where a writ of audita querela clearly 
affords relief to the Defendant, the 
Couit will relieve him 011 motion, 
without putting him to the audita 

[ querela. 558 

3. But where the relief is quetlionable, 
the Court will not difpofe of the 
cafe on motion, but leave the De¬ 
fendant fo to proceed, that the 
Plaintiff may demur or bring error, ib. 

4. And therefore the Court refufed to 
difpofe of a writ of audita querela by 
* motion iu arreilof judgment, where 

the 
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the parties ferioufly argued the quef- 
tion. Nathans v. Giles. Page 558 

PREBEND, 

See Clergy, $. 

PRESCRIPTION, 

See Common, 5. 

PRESUMPTION. 

1. No left time than 20 years will raife 
a prefumption that a mortgaged 
term has been afligned or furrendered. 

170 

2. Although the Defendant in ejtft- 

ment fetting up the mortgage term 
as a bar, neither proves that interell 
continues to be paid, nor accounts 
for his pofllflion of the mortgage 
deed. Doe v. Calvert. ib. 

PROCEEDINGS, OF STAYING 
AND SETTING ASIDE, 

See Practice, VII. 

PROCESS, 

See Practice, I. Distringas, 

PROMISSORY NOTES, 

See Bills of Exchange. 

PROMOTIONS. 

Beji, William Draper , Efq. Serjeant at 
Law, appointed Attorney-General 
to the Prince of Wales. 501 

Bofanquet, John Bernard, Efq. made a 
Serjeant at Law. 856 

Copley, John, Efq. made a Serjeant at 
Law. 72 

Pallas, Sir Robert , Knight, made a 
Serjeant at Law, and appointed a 
Judge of the Common Pleas, 300 


90$ 

Dampler, Henry, Efq. made a Serjeant 
at Law, and a Judge of the King’s 
Bench, and knighted. Page 7* 

Garrow, Sir William, Knight, appoint¬ 
ed Chief Jufticc of Chrjler. 416 
Gibbs, Sir Vicary. Knight, appointed 
Lord Chief Baron of the Exche¬ 
quer, 300 

Appointed Lord Chief Juftice of the 
Common Pleas. 415 

Macdonald, Sir Archibald, Knight, 
created a Baronet upon his re- 
iignation. 30Q 

Richards, Richard, Efq. Chief Juftice 
of Chejler, appointed one of the 
Barons of the Exchequer, and 
knighted. 31 j 

Shepherd, Samuel, Efq. the King’s molt 
autieut Serjeant at Law appointed 
Solicitor General and knighted. 301 
Thomfon, Sir Alexander , Knight, one 
of the Barons of the Exchequer, ap¬ 
pointed Lord Chief Baron of that 
Court, and one of his majefty’s 
privy council. 41^ 

Vaughan, John, Efq. Serjeant at Law, 
appointed Solicitor-General to her 
majefty. 6c8 

PROPERTY-TAX. 

1. A tenant: is not entitled to dedu& 

from the rent to be paid to his land¬ 
lord, more property-tax than is af- 
feffed on the premifes under Sche¬ 
dule A. 81 

2. Although the prnperty-tax a {felled 

under both Schedules A. and B. 
does not amount to 2 s. in the pound 
on the rent. ii, 

3. And the aftciTmcnt, not the collec- 

tpr’« 



tor's receipt is the criterion how 
much the tenant may deduct. Cabell 
v. Sbevett. Page S i 

PROVISO, TRIAL 11Y, 

See PaacTtQs* IV. 7. 

PURCHASER, 

See Vendor and Purchaser.. 


R 

RECOGNIZANCE, 

See Bail. 

RECOVERY, 

See Fines anij Rec :vi Rier. 

RECTORY, 

$«rDE*n, 4. Clergv. 

RE-ENTRY, 

See Bankrupt, II. 4. 

REFERENCE, 

See Arbitration. 

REGULA GENERALIS, 

See Seal Office. 

RELEASE. 

I. If A . gives B., without confider- 
ation, a promifliury note, to be ne¬ 
gotiated by B. as a fecurity for 
money, and the indorfee for a valu¬ 
able confidcraiion, without notice. 


re!cafes B. from the note and all 
claim and demand touching the mat¬ 
ters in refpeft of which the maker’* 
promifer. were made, this dues not 
fo extinguifh the confidcraiion of the 
note but that the indorfee may (lill 
recover again It the maker. Page 55 1 

2. Whether notice that the maker 
made it as furcty only, would have 
varied the in.fr, quart. Carfiairt 
AJJignees of Kenfingtrm v. Rol’j/lou. iu. 

REPAIRS, 

See Bail, I. 4. 

REPLEVIN, 

i And fee Practice, III. r. Rg- 
j puvin Bond. 

1. Neither the removal of a dillrtfs 
for lent from the demifed premfe* 
after five days, nur an appraifcmeiit 
of the diftrefs, takes away the 
tenant’* right to replevy. Jacob v. 
King. 45 r 

• 2. Whether the ftatute p C. 3. c. 124. 
ft. authorizes the Plaintiff in re¬ 
plevin t<. enter a common appear¬ 
ance for the Defendant, quart. 771 

3. After a writ of recordari facias 

loqueiam, and many writs of pone 
iffutd thereon to compel the De¬ 
fendants’ appearance, if the Plaintiff 
file, in a fubltquent term, a declaia- 
tion entitled as of an intermediate 
term between the term in which the 
recordari Jucias loqueiam is returnable, 
and the term in which the decla¬ 
ration is filed, with notice to plead 
in the following term, both decla¬ 
ration and notice to plead are irre¬ 
gular. Topping *. Fuge. 771 


REPLEVIN 



REPLEVIN BOND, 


SHIP'S REGISTRY. 


REPLEVIN BOND. 

. The Iheriff is not bound to warrant 
the luffict’cucy of the pledges in a 
replevin hand; il they ate appa- \ 

Tently refpmliVAe it i-i fufiicitnt. 
Hindle v Wades. Page 225 

2. The Court will not fet afide pro¬ 
ceedings on a replevin-bond becaufe 
the action is commenced before 
breach, for it may be pleaded. 
yin nymous. 776 

RESIGNATIONS. 

Croft , Sir Najb % Knight, refigns the 
oflicc of Judge of the King’s Bench. 

172 

Alecdonnld, Sir yIrchib </,/, Knight, re¬ 
figns the office of L ire! Chief Baron 
of the Exchequer, and is created a 
Baronet. 300 

Mansfield, Sir fames, Knight, refigns 
the office of Lord Chief Juflice of 
the Common Picas. 352 

REVOCATION, 

See Arbitration, 2, 3, 4. 


SCOTLAND, 

See Bill of Lading, z. 

SEAL-OFFICE. 

The fcal-affice is to be open from eleven 
10 two and five till feven during term 
and for ten days after iffuabie terms 
and one week after other terms, and 


from eleven to three at other times. 

Regula Gencralis. Trinity term, 1814. 

Page 704 

SEALER QE WRITS, 

See Holiday, I. 

SET-OFF. 

See Evidence, II. 4,5. 

SHERIFF, 

Andfee Evidence, II. 2. Trespass 
ab initio, 2. Bail, III. 1,2,3. 
Vendor and Purchaser, 7, 8. 
Executor, 8. Amendment, 7. 

1. The Iheriff is not bound to warrant 

the fufficieucy of the pledges iq a 
replevin bond: if they are appa¬ 
rently refponfible it is fufficient. 
Hindle v. Blades. 22 3 

2. A Iheriff who takes a bail-bond, 

and on enquiry denies that he has 
taken one, cannot be therefore fued 
for an efcapc. 32$ 

3. But he would be liable in an a&ion 

for not affigniug on requeft. Mendez. 
v. Bridges. 325 

SHIP’S REGISTRY.. 

1. A Danifb vefl'el prize to Englifb 

captors, purchafed by an Eng/i/hman 
having no certificate of Britifb re- 
giilry. trading to St. Michaels, is not 
the fuhie& of Pnrtuguefe capture by 
rcafon of the fifth article of the 
treaty between England and Portugal. 
Cohen v. Hunnam. lot 

2. The hfp-regiiler a£ls do not prevent 
a perfou having a lien on the papers, 
depofited with him, of a fhip which 

\ he 
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he Is commiilioned to fell. Mejlaer 
v. Atkins. Page 38 1 

3. The owner of a veflel, upon receiv¬ 
ing a loan of tool., depofitcd her in 
the hands of a broker, and executed 
a bill of fale to him, whereon was 
an indorfemenr, that that aflignment 
was made as a lien or fccuiity for 
the loan on the veflel, and that the 
broker {hould immediately fell, and 
execute a lawful bill of falc of her to 
the purchafer, and after retaining the 
loan, commiifion, and charges, pay 
the furplus to the owner: the re- ! 
quifites of the ihip-regiller a£ls were j 
not purfued : Held that this was no j 
lien, but a mortgage ; but void under ! 
thofe a£ts ; that the broker, there- | 
fore, could not retain the vefTel until 
payment of the loan. IVilfon v. 
Heather. 642 

SIMONY. 

I. The patron, being aifo reflor of 
JB. t agreed for 875c/ to convey to 
/}., Clerk, the adrowfon in fee, and 
immediately to refign the rcAory 
and prefent D. thereto, pay all cx- 
pences, and allow I). 60/. for dila¬ 
pidations, and that D. {hould have 
the profits from a day then pall. 
The ordinary refufed to accept the 
vendor’s refignation, whereon D. 
agreed with the patron for the {fur- 
jzhafe of the advowfon at 8000/, 


the vendor’s life at a pepper-corn 
rent. The conveyances were ac¬ 
cordingly executed. Upon the death 
of the vendor, the king prefented to 
that turn for fimony, and upon the 
death of the king’s clerk, the heir 
of the vendor difturbed the pur¬ 
chafer, infilling that the grant of the 
advowfon w'as void by reafon of 
fimony. Held that the conveyance 
purporting to carry the whole ad¬ 
vowfon, including the next prefent- 
ation, was at all events (afluming the 
contrail to be fimoniacal,) no fur¬ 
ther void than the fimoniacal part of 
the tranfaclion, which could touch 
only the next prefcritation, extended; 
and that fo much of the conveyance 
as applied to the legal part, the fee 
of the advowfon, was to be fup- 
ported. Green u.ood v. Bijbop of 

i London . Page 727 

« 

! STATUTE OF FRAUDS, 

See Surrender. 

j STATUTE OF LIMITATIONS, 

: See Limitation or Actions. 

| STATUTES cited or commented on. 

i 

j Hen. 8. 

I 

) 2 t.c. 13. (Non-refidence.) 10.19 
| 22. c. 5. (Bridges.) 291 

j Eliz. 


allowing 6c/. for dilapidations, and 
he was to be entitled to the profits 
<of the reflory from the fame pad 
■day. And, four days after, the 
vendor executed an agreement to 
grant him a Itafe of the tithes fort 


31.C.6./ 5. (Simony.) 731 

Jac. 1. 

21. c.4./. 2. (Venuein penal a&ions.) 

.7 55 

Car. 
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Car. 2. 

12. c. 18. (Navigation aft.) Page 105. 

S 2 3 

Wm. 3. 

8 & 9. c. iz./.Z. (Suggeftion.) 265 
Anne. 


\.Jl. 1. c. t8. (Bridges.) 

291. 7- 

5.C. 14. (Game.) 

416 

12. Jl. 2 . c. 12. (Simony) 

73 ' 

to. Jl. 2. c. 16. (Ufury.) 

781 

Geo. z. 


2. c. 23. Attornies.) 

355 

3. c. 26.714.' (Coals.) 

755 

ii. c. 19. (Ufc and occupation.) 25 

- /. 10. (Diftrefs) 

45 » 

12 c. 29. (Bridges.) 

291 

19. e.32./ 1. (Bankrupt.) 

445 

*9 r 37* (Wager policies.) 

107 

. . y. 5. (Payment into court.) 


203 

24. c. 44./. 8. (Juftices of the peace.) 


537 

29. e. 16. ft. I, 2. 3, 4. (Exportation 

of arms.) 

433 

30. c. 5. (Mutual credits.) 

56 


Geo. .3. 

5. c. 14./ 3 . (Filhing in indofcd 
grounds.) 44 ' 

Tj. e. 78./. 19. Diverting roads.) 634 
j 3 . e. 84. /. 34. (Kxemption from 
turnpike tolls.) 340 

14. e.78./. 3 8. Building aa (Notice.) 

2r. 91 

t-- /*• 59 » 4 °» 4 1 * 93 

.- ft. 14. 26, 27. 42. 60. 62, 

63. 65. (Nufance.) 4 6 5 

33. e. 2. /• 4. (Exportation of arms.). 

433 


33. c. 4. (Alien aa.) Page 716 

34. e. 68. (Ship’s regiftry.) 646 

35. r. 63. ft. 8. 13. (Policy ffiaipps ) 

361 

39. Cm 69. f. 184. Local. (London 
Dock) 536 

39 & 40. e. 104. ( London Court of 

Confcience) 648 

41. c. IC9. (General inclofure aa.) 

3 6 7 

43. r. 46 /. 4. (Cofts of aaion on 
judgmenc.) 264 

43. e. 57. (Convoy.) 49 

— c. 59. (Bridges.) 297 

43. c. 84. f. a. (Non-reildence.) 2. 

757 

y. 19, 20. (Caufe for li¬ 
cence.) 8c8 

f. 22. (Regillry of licences.) 

757 

f 39. (Peculiars.) * 3 . 
43. c. 153. yi I 3 . (Navigation aa.) 

5*3 

48. r. 126. f. 2. (Licences to trade.) 

675. 712.717. 721 

48. c. 149. (Stamp. Bill of lading.) 

533 

49. c. 70. (Local and perfonal. City 

Lottery.) 120 

49. c. 1ZI./8. (Bankrupt.) 183 
f. 19. (Difchargc from 
covenants in leafes ) 797 

51. c. 124. f. 2. (Diftringas.) 69. 775 

51. (Local and perfonal. Wejlvoard 

inclofure.) 365 

52. (Local and perfonal. Beddmgton 

inclofure.) 167 

54. e. 6. (Non*refidcnt clergy.) 304. 

306 

—- c. 54. (Non-rcfident clergy.) 

629.807 

'STAYING 



SUGGESTION. 


TITLE. 


gto 

STAYING AND SETTING 
ASIDE PROCEEDINGS, 

See Practice, VII. 

SUGGESTION, 

See Warrant of Attorney, z. 
Costs, II. 2. Assignment of 
Breaches. 

SUPERSEDEAS, 

See Practice, X. Bail, V. 1. 3. 

A writ of error operates as a fuper- 
fedeas from the moment of allow¬ 
ance, though the Plaintiff be pro¬ 
ceeding at a dillaut place in ignor¬ 
ance of the allowance. Haw tins v 
Jones. R<ge zc+ 

SURPLUSAGE, 

See Deed, a, 3. Averment, See. 

SURRENDER. 

I. If a landlord in the middle of a 
quarter accepts from his tenant the 
key of the houfc dem'fed, under a 
parol agreement that upon her then 
giving up the poffcfiion, the rent 
(hall ceafe, and he himfclf occupies 
the premifes from that time, he can¬ 
not afterwards recover in an aft ion 
for the ufe and occupation of the 
houfc, for the time iubfeqoent to 
his accepting the key. Whitehead 
v. Clifford. 518 

l. A tenancy from year to year cannot 
be determined fo as to bar the in* 
teteft of the tenant’s creditors, un- 
lefs there he either a legal notice to 
quit, or a ftrrendcr in writing. Doe 
v. Ridout. 519 


T 

TENANT IN COMMON. 

See Party-wall, l, 2, 3. 

TENANT FROM YEAR TO 
YEAR, 

See Surrender. Use and Occupa¬ 
tion . 

TENDER. 

i. A creditor tells hi* clerk, previoufly 
auihoriioi to receive money, not to 
receive a fum if offered him by a cer¬ 
tain debtor, fur that he had put it 
into the hands of his attorney, and 
the clerk, on tender made, rtfufes 
to receive the money, and afligns the 
reafoti. Held that this is a good 
tender to the principal. 

2- It is no objection to a tender that 
the creditor had prcvioully put the 
maitti into his attorney’s hands. 
Alojjhu v. Far Jo ns. Rage 307 

TIME, 

See Limitation or Actions. Pre¬ 
sumption, 1. Licence to 
t R ADI , 1. 

TITLE. 

1. In an aftion to recover back the de¬ 
posit on a purchafc, upon the ven¬ 
dor’s failure to make a good titlt, 
the Court will collaterally inquire 
whether the title be good in equity. 

625 

2. For a contraft to make a good title, 

means a title good both at law and In 
equity. ib. 

3. A Court 



•TITLE. 

$. A Court of law will adjudge a title 
to be either good or bad ; having no 
middle term for it. Maberly v. Ro¬ 
bin t. Page (<2 5 

4. The law raifes an implied promife in 
a fhcriif felling goods taken in exe¬ 
cution, that he does not know that 
he is dellitulc of title to the goods. 
Peto v. Blades. 657 

TOLLS. EXEMPTION FROM, 

Set TURNFIK; s. 

TRESPASS. 

And fee Sheriff. Trespass au 
initio. Excessive Damages. 

t. In an aftion for breaking the Plain¬ 
tiff’s clofe and treading his grafs, 
the jury are warranted in confider* 
ing among the alia enormia the of- 
fenfive demeanor of the Defendant. 

1. And where the improper conduit of 
the Defendant induced the jury to 
give 50c/. for walking on common- 
field Rubble land after liarveft, the 
Court held the damages were rot 
cxccflite. Alerefl v. Harvey. ib. 

TRESPASS AB INITIO. 

1 • The taking an unrecfonable quan¬ 
tity of goods uuder pjoccfs of at¬ 
tachment dots not make the officer 
a trcfpjlier ah initio. jllocre v. T/.y- 
Ivr. 69 

2. If a (heriff continues in pofLfliou 

after the return day of the writ, 
that in cgularky makes him a tref- 
paffer ub ini tic, but will nut fupport 
the allegation of a new trcfpafs com¬ 
mitted by him after the ads which 
he jullifies under the execution. 
Aifkcnhcad v. Blades . 19S 


VARIANCE. 

TRIAL BY PROVISO. 

See Pbactice, IV. 7. 

TURNPIKES. 

The general turnpike aft 13 G. 3. c.84. 
f. 34. exempts from toll carriages 
palling on a turnpike road for a 
lefs diftance than ico yards, whe¬ 
ther they quit the road on the fame 
Jide on which they entered it, or on 
the oppolite- fide. Major v- Oxen - 
bam. Page 349 


V 

VARIANCE, 

And fee Pleader, V. 11, iz. 

1. The declaration averred that the 
Defendant charged the Plaintiff with 
violently affaulting him, and pro¬ 
cured a warrant to apprehend him 
for the faid offence. The charge 
made was for affaulting and itriking, 
the warrant produced recited the 
charge to be for affaulting and beat- 1 
ing ; held, that this was no material 
variance. Byne v. Moore. 185 

z. Upon an allegation of a loan of 
lawful money of G- B. it is no va¬ 
riance that the loan is proved to have 
been of foreign coin, as pagodas. 
// ari/.jlon v. Mat morris. 228 

3. Pond, conditioned to pay ico/. by 
fix equal payments of 1 id. 13/. 4 d. 
on the 3d of 0 Bober in every year 
until the full fum of one pounds wa> 
paid. A ftranger inferted the word 
hundred between one and pounds; 
the Plaintiff, on oyer craved, fet it 

out 



VARIANCE. 


VENUE. 


91s 

out as being “ until the full fum 
of 100/. was paid,” and held a fatal 
variance. Waugh v. Bufftll. Pageqoq 

4. Tarbart for Tabari is a fatal vari¬ 
ance. Bingham v. Diciie. 814 

VENDOR AND PURCHASER, 

jfndfee Goods sold and delivered, 

J, 6. 

t. If the vendor of a lcafe, in which 
is a covenant not to aOign, contract 
to aflign his intereft, it is incumbent 
on him, and not on the purch;;fer, to 
procure the kffor’s licence for the 
alignment. Lloyd v. Crifpe- 249 

2. In an a&ion to recover back the de- 
pofit on a purchafe, upon the vendor’s 
failure to make a good title, the 
Court will collaterally inquite whi¬ 
ther the title be good in equity. C25 

3; For a contract to make a good title 
means a title good both at law and 
in equity. ib. 

4. A court of law will adjudge a title 

to be either good or bad ; having no 
middle term for it. ib. 

5. Whether intereft neccflarily accrues 
on a depofit which is recovered back. 

ib. 

6. And whether it can be recovered as 

damages on the money counts, with¬ 
out a fpecial count for inteicil, quart. 
Mabertey v. Robins. ib. 

7. The law raifes an implied promife 
in a fheriff felling goods taken in 
execution, that he does not know 
that he is deftitute of title to the 

- goods. 657 

8 . To an aAion founded on the implied 
promife that the vendor of goods did 
pot know his title to them was bad, 


it is no defence that the vendor was 
a fheriff's auctioneer, and defired the 
Plaintiff to give him a written notice 
not to pay over the proceeds, and 
that the Plaintiff having omitted to 
give fuch norice, the Defendant paid 
over. Peto v. Blades. Page 

9. An attorney, who was alfo an auc¬ 
tioneer, received a depofit on proper¬ 
ty which he had fold by aufclion, and 
after queries raifed on the titl$, and 
before they were cleared, paid over 
the depofit to his principal. On a 
demand of the depofit by the buyer, 
he anfwereJ, that his principal 
would not confent to return it, and 
would enforce the contract. Held 
that the buyer might recover the 
depofit from the au&ioneer as money 
had and received to the Plaintiff's 
ufe; 1. becaufe the Defendant, as the 
vendor’s attorney,had notice that the 
title had not been completed before 
he paid over the money : 2. becaufc 
he milled the Plaintiff tofue himfelf, 
by not faying he had paid it over. 
Edwards v. Hadding. 815 

VENUE. 

1. The Court will not permit one only 

of feveral Defendants to remove the 
venue to a county palatine, becaufe 
it has in that cafe no authority to 
bind the other Defendants to the 
terms of not ailigning error on the 
want of an original. Braddely v. 
Rippon. 87 

2. If an a&ion is bona Jide brought on 

a promiflbry note, the Plaintiff may 
retain the venue, though the a&ion 
is for other caufts alfo. 576 

2. And the Court will not reftrain the 

Plaintiff 



VENUE. 


Plaintiff from proceeding in the venue 
he has cic&ed, for the other caufes. 
Shephard*. Green. Page 576 

(. It is no reafun againft changing the 
venue, that, if changed, the caufe is j 
likely to be tried by perfons inte- ; 
relied in the queftion, if they are i 
likely to have as ftrong an intereft 
on one fide of the queftion as on the 
other. Delanoy v. Robfon. Anon. 605 
5. Where one of feveral Defendants 
has fuffered judgment by default in 
Middlefex , the Court will not, on the 
application of another Defendant, 
change the venue to a county pala¬ 
tine. 631 

6 - And quart whether in fuch cafe it 
can be changed to any county what¬ 
ever. Groves v. Thackery. ib. 

7. The Defendant in a penal a&ion on 
a ftatute palled fince 21 Jac. 1. c. 4. 
may change the venue to the county 
where the offence is committed. 754 

8. Whether penal a&ions on ftatutes 
pafied fince the 21 Jac. 1. c- 4. muft 
lay the venue in the county where 
the offence is committed, quart, ib. 

9. Admitted arguendo that it is not ne- 
ceffary. Wynne v. Reiman, Clerk, ib. 

10. In an a&ion on the cafe for running 
foul of polls fixed in the river, fup- 
porting the Plaintiff’s wharf, it i 8 
not neceffary to prove the polls or 
wharf to be at the place at which 
they are under a videlicet alleged to 
be lituate. Hamer v. Raymond. 789 

USE AND OCCUPATION, 
fee Pleader, I. 1,2. 

If a landlord in the middle of a quarter 
accepts from his tenant the key of 
Vol. V. 


WAY OF NECESSITY. 913 

the houfe demifed, under a parol 
agreement that upon her then giving 
up the poffeffion, the rent Ihall ceafe, 
and fhe never afterwards occupies 
the premifes, he cannot recover in an 
a&ion for the ufe and occupation of 
the houfe, for the time fuhfequent 
to his accepting the key. IVhitehead 
Clifford. 518 

USURY. 

A. being indebted to the Plaintiff in 
90/. and 20/. upon legal confider- 
ations, and in a larger fum on ufuri- 
ous loans, in confideration of the 
Plaintiff advancing him 150/. more 
on legal intereft, procured him the 
Defendant’s acceptances for 100/., 
100/., and 50 1. for fecuring the whole 
balance due from A. to the Plaintiff. 
Held that thefe bills were tainted by 
the ufurious tranfa&ions, and could 
not be enforced againft the Defend¬ 
ant, the acceptor, even to the extent 
of the debts untainted by the ufury. 
Harrifon v. Iiannel. 780 

WARRANT OF ATTORNEY. 

1. A warrant of attorney needs not to 

he by deed. 264 

2. No fuggeltion is neceffary on a judg¬ 
ment by warrant of attorney. ib. 

3. A warrant of attorney does not re¬ 

quire an attefting witnefs. Kinnerjly 
v. Muffea. ib. 

WAY OF NECESSITY. 

1, A way of neceffity exifts after unity 
of poffeifion of the clofe to which 
and the clofe over which, and after 
a fuhfequent feverance. 311 

3 2* If 



9»4 WAY OF NECESSITY. WORK AND LABOUR. 

3 . If a pcrfon purchases clofe A , with f when the catifc would come on, ia 
a way of necefiity thereto over clofe the courfc of his third day’s attend- 


J 3 .. a ftrangcr's land, and afterwards 
purchafes clofe B ., and then pur- 
chafes clofe C , adjoining to clofe A 
and through which he may enter 
clofe A, and then fcils clofe B. . 
without refervation of any way, and , 
then fells clofes A. and C.j the pur* j 
chafer of clofe A. (hall have the an- 1 
cicnt way of mceffiiy to clofe A., j 
over clofe 1 >. Bud by v. Coles. P. 311 I 

WILL, 

fee Devise. ; 

WITNESS. ! 

I 

And fee Evidence. I. 

I. The Court refuted an attachment 
againfl a witnefs, win bring fub- 
panaed without a parti.ular notice 


ante left the court to attend to ur¬ 
gent bnfmefs of his trade, although 
the caufe was tried in his abfcnce 
and the Plaintiff nonfuited, which his 
evidence would have prevented. 

Ptigc 2C0 

. So, though the witnefs was induced 
to leave the court by the representa¬ 
tion of the adverfe attorney. BlanJ- 
furil v. fie 7 ajlel. it. 

WORK AND LABOUR. 
l 1 .-quell to a traueiman to fhew the 
Defendant’s houfe, and the Defend¬ 
ant will make him a handfomc pre- 
unt, is evidence of a contra A to 
pay a rcafonable compcnfation for 
the work and labour bellowed in 
that fervicc. Jewry v. B»Jk. 3OJ 
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